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CASES 


IN  THE 


SUPREME  COURT  OF  ILLINOIS. 


NORTHERN   GRAND  DIVISION. 


SEPTEMBER    TERM,    1872 


The  City  National  Bank  of  Ottawa  et  al. 

V. 

Samuel  W.  Dudgeon  et  al. 


1.  Chancery— proo/  required.  In  chancery,  before  the  complainant 
is  entitled  to  relief,  he  must  make  out  his  case  by  a  fair  preponderance 
of  testimony.  When  the  testimony  is  conflicting,  and  leaves  the  matter 
in  doubt,  the  complainant  must  fail. 

2.  SuBBOGATiOK — Surety  paying  entitled  to  securities.  Where  a  debtor 
had  given  his  note  to  his  creditor  signed  by  another  as  surety,  and  had 
also  secured  the  payment  of  the  same  by  mortgage  upon  real  estate  of  the 
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Opinion  of  the  Court. 

former,  and  the  surety  afterwards  paid  off  the  note :  Held,  that  in  equity 
the  surety  was  entitled  to  be  subrogated  to  the  mortgage  security  held  by 
the  creditor. 

3.  A  surety  upon  a  note,  which  was  also  secured  by  mortgage  upon 
land  of  the  principal  debtor,  paid  the  same,  and  the  creditor,  with- 
out the  assent  of  the  surety,  entered  satisfaction  of  the  mortgage,  so  as  to 
leave  the  same  subject  to  the  lien  of  a  judgment  held  by  the  creditor 
against  the  principal,  and  proceeded  to  levy  upon  the  same  land :  Held, 
that  as  the  mortgage  was  given  for  the  benefit  of  the  surety  as  well  as  for 
the  creditor,  the  surety  was  entitled  in  equity  to  the  benefit  of  the  mort- 
gage security  to  the  extent  of  his  payment;  and  the  land  having  been 
sold  under  a  power  in  a  prior  mortgage,  leaving  a  surplus,  that  the  surety 
was  entitled  to  receive  such  surplus  to  reimburse  himself  for  what  he  had 
so  paid. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Messrs.  Eldridge  &  Lewis,  for  the  appellants. 

Mr.  J.  B.  Rice,  for  the  appellees. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 


Samuel  W.  Dudgeon  and  Bradford  T.  Mitchell,  partners 
in  trade  in  Ottawa,  were  indebted  to  Mead  &  Co.,  of  New 
York,  in  the  sum  of  $3500,  and  in  other  sums  to  other  mer- 
cantile houses  in  that  city.  They  were  also  indebted  to  the 
National  City  Bank  of  Ottawa  on  a  note  for  $2000,  and  a 
note  for  $1000.  William  H.  Dudgeon,  a  brother  of  Samuel, 
was  security  for  them  on  the  former  note.  On  the  latter 
there  was  no  security.  Besides  this  indebtedness,  Samuel 
was  also  indebted  to  the  bank  on  his  private  account  in  a 
note  of  $1000,  secured  by  mortgage  on  a  tract  of  land.  This 
note  was  also  signed  by  his  brother  William  as  surety.  Wil- 
liam was  also  indebted  to  the  bank  in  a  note  for  $500  on  his 
own  account. 
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In  December,  1866,  the  firm  of  Mitchell  &  Dudgeon  made 
an  assignment  for  the  benefit  of  their  creditors,  and  made  the 
bank  a  preferred  creditor.  Soon  after  Mead  &  Co.  levied  an 
attachment  on  the  goods,  insisting  that  the  assignment  was 
illegal.  An  arrangement  was  then  made  by  which  Mitchell 
and  Dudgeon  confessed  judgment  on  the  debt  due  Mead  &  Co., 
and  on  each  of  the  two  bank  notes,  and  executions  were  at 
once  taken  out  and  levied  on  the  stock  of  goods  belonging  to 
the  firm.  The  complainants  below,  appellees  here,  claim  that 
one  of  the  terms  of  this  arrangement  was,  that  the  bank  would 
accept  the  proceeds  of  the  sale  in  satisfaction  of  both  the 
judgments  in  its  favor.  On  the  other  hand,  the  bank  insists 
that  it  agreed  only  that  it  would  not  proceed  against  William 
Dudgeon,  but  did  not  undertake  to  satisfy  both  judgments  as 
against  Mitchell  and  Dudgeon.  The  goods  brought  at  the 
sheriff ^s  sale  only  enough  to  satisfy  the  Mead  judgment,  and 
the  larger  judgment,  within  a  few  dollars,  in  favor  of  the 
bank.  Nothing  was  applied  on  the  smaller  judgment.  Soon 
after  the  sheriff's  sale,  William  Dudgeon,  through  his  brother 
John,  paid  the  $1000  note  to  the  bank  on  which  he  was 
security  for  his  brother  Samuel,  and  also  paid  his  own  note 
for  $500,  although  the  latter  was  not  due  for  several  months, 
and  the  interest  had  been  deducted  in  advance.  These  notes 
having  beea  paid,  Samuel  called  on  the  bank  for  a  release. 
It  refused  to  release  him  from  the  unpaid  judgment,  but  was 
willing  to  execute,  and  did  execute,  an  agreement  not  to  en- 
force the  larger  judgment  against  William,  on  which,  as  already 
stated,  there  was  a  small  balance  due.  Samuel,  though  dis- 
satisfied with  this  agreement,  took  it  and  preserved  it. 

After  all  these  transactions  the  bank  levied  an  execution 
issued  on  its  unpaid  judgment  upon  the  same  tract  of  land  on 
which  it  had  held  a  mortgage  to  secure  the  note  given  by 
Samuel  and  William  Dudgeon.  After  the  payment  of  that 
note  by  William  it  had  satisfied  the  mortgage  of  record.  This 
bill  was  then  filed  by  Samuel  and  William  to  prevent  the  sale 
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of  said  premises,  and  to  compel  the  bank  to  satisfy  the  unpaid 
judgment  as  to  Samuel.     The  circuit  court  so  decreed. 

The  evidence  in  the  case  is  very  contradictory  as  to  the  pre- 
cise character  of  the  agreement  made  by  the  bank.  There  is 
very  positive  testimony  on  behalf  of  the  complainants  that 
the  bank  agreed  to  accept  its  share  of  the  proceeds  of  the 
goods  in  full  satisfaction  of  all  the  judgments.  On  the  other 
hand  there  is  equally  positive  evidence  on  the  part  of  the 
bank  that  the  agreement  was,  simply,  that  William  Dudgeon 
should  no  longer  be  held  responsible.  We  are  of  opinion 
that  the  witnesses  on  both  sides  swear  honestly,  and  that  the 
opposition  in  their  testimony  is  due  to  a  difference  of  under- 
standing as  to  the  extent  of  the  agreement  on  the  part  of  the 
bank. 

After  a  careful  consideration  of  all  the  testimony  we  have 
reached  the  conclusion  that  the  bank  did  not  agree  to  release 
Samuel  Dudgeon  without  full  payment.  He  testifies  himself 
that,  at  the  time  when  the  parties  were  making  these  ar- 
rangements, he  considered  himself  hopelessly  insolvent,  and 
was  only  solicitous  for  his  brother  William,  whose  name  was 
on  his  paper  as  a  surety.  The  attorneys  of  Mead,  who  were 
in  a  position  to  know  what  arrangements  were  made,  and  whose 
position  would  not  prejudice  them  as  to  either  party,  testify 
that  they  understood  the  bank  only  agreed  not  to  further 
harass  William  Dudgeon.  The  attorney  who  acted  for  the 
Dudgeons,  and  drew  the  agreement  finally  executed  by  the 
bank  officers,  testifies  that  he  understood  Samuel  Dudgeon, 
who  was  present,  to  assent  to  the  agreement.  The  record  is 
not  clear  as  to  how  this  agreement  came  into  Samuel's  pos- 
session, but  it  seems  to  have  been  there  when  he  gave  his 
testimony.  The  testimony  of  the  bank  officers  is  very  posi- 
tive, but  that  we  may  consider  balanced  by  the  evidence  of 
complainants,  all  of  them  testifying  under  a  strong  bias. 
Delano  and  Avery,  it  is  true,  concur  with  the  complainants  in 
their  testimony,  but  on  the  other  hand.  Gray,  who  drew  the 
deed  of  assignment  and  was  attorney  for  the  Dudgeons,  agrees 
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with  the  attorneys  of  Mead  and  with  the  bank  officers.  Finally 
Mitchell  himself  concurs  with  them.  Moreover,  no  sufficient 
reason  is  assigned  why  the  bank  should  have  released  Samuel 
Dudgeon  from  a  debt  which  he  honestly  owed,  and  which  he 
had  been  so  anxious  to  pay  that  he  had  given  it  preference  in 
the  assignment.  We  must  remember  that  before  complain- 
ants can  have  the  relief  they  seek,  they  must  make  out  their 
case  by  a  fair  preponderance  of  testimony.  This,  in  our 
opinion,  they  have  not  done. 

There  is,  however,  a  ground  on  which  William  Dudgeon, 
after  amending  the  bill,  will  be  entitled  to  relief  so  far  as 
relates  to  the  sale  of  the  mortgaged  premises.  We  have  al- 
ready stated  that  the  individual  note  of  Samuel  for  $1000, 
secured  by  William  and  also  by  mortgage  on  a  piece  of  land 
belonging  to  Samuel,  was  paid  off  by  William  soon  after  the 
judgments  were  confessed  by  the  firm.  The  note  was  paid 
through  the  agency  of  John  Dudgeon,  with  the  expectation 
that  he  would  take  an  assignment  of  the  mortgage,  which, 
however,  he  did  not  procure.  But  the  money  with  which  the 
payment  was  made  belonged  to  William,  to  whom  Samuel 
soon  after  conveyed  the  title.  The  land  was  subject  to  a  prior 
mortgage  for  about  $1800,  and  it  appears  by  the  testimony 
that  it  has  been  since  sold  by  one  Hereford  under  a  power  con- 
tained in  said  mortgage,  and  brought  at  the  sale  nearly  $1000 
over  the  debt  secured  by  said  mortgage.  This  surplus  is  held 
by  Hereford  awaiting  the  decision  of  this  suit. 

We  have  no  doubt  this  controversy  has  grown  out  of  the 
attempt  of  the  bank  to  sell  this  land  on  its  unsatisfied  judg- 
ment against  the  firm  of  Mitchell  and  Dudgeon,  and  thereby 
take  from  William  Dudgeon  his  only  hope  of  reimbursing 
himself  for  the  debt  paid  by  him  for  Samuel  to  the  bank. 
But  for  this  we  presume  this  litigation  would  not  have  arisen, 
as  it  is  to  be  inferred  from  the  testimony  that  Samuel  Dud- 
geon is  hopelessly  insolvent,  and  has  gone  into  bankruptcy. 
In  this  proceeding  the  bank  was  clearly  in  the  wrong.  It 
was  violating  the  spirit  of  the  agreement  which  it  is  admitted 
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to  have  made,  and  also  disregarding  the  rights  of  William 
Dudgeon  independently  of  the  agreement.  It  is  the  right  of 
a  surety,  when  he  pays  the  debt  of  his  principal,  to  be  sub- 
rogated to  whatever  securities  the  creditor  may  hold.  This 
is  a  familiar  principle  in  courts  of  equity,  and  has  been  recog- 
nized by  this  court.  Phares  v.  Barbour ^  49  111.  370;  Billings 
V.  Sprague,  ib.  509.  The  bank,  however,  instead  of  trans- 
ferring the  mortgage,  satisfied  it  of  record,  thus  letting  in  the 
lien  of  its  own  judgment,  and  then  proceeded  to  levy.  Al- 
though this  was  not  a  violation  of  the  letter  of  its  agreement 
with  Samuel  and  William  Dudgeon,  it  was  of  its  spirit.  By 
that  agreement  the  bank  was  to  look  only  to  the  goods  of  the 
firm  so  far  as  William  Dudgeon  was  concerned.  No  special 
reference  was  had  to  the  smaller  judgment,  to  which  William 
was  not  a  party,  but  the  evident  spirit  of  the  agreement  was 
that  he  should  be  kept  harmless  from  all  these  judgments 
after  the  goods  were  sold  under  execution.  The  bank  has 
not  directly  levied  upon  his  property.  This  it  could  not  do 
as  he  was  not  a  party.  It  has,  however,  by  satisfying  the 
mortgage,  and  then  levying  the  execution  on  the  mortgaged 
premises,  levied  on  property  which  equitably  belonged  to 
William,  to  the  extent  of  the  mortgage,  after  the  payment  of 
the  debt.  The  mortgage  was  a  security  not  only  for  the 
benefit  of  the  bank,  but  for  his  benefit,  and  was  older  than 
the  judgment.  Its  cancellation  was  so  palpably  against  the 
interest  of  William  Dudgeon  that  we  can  not  but  believe,  as 
testified  by  his  brother  John,  that  it  was  done  against  his 
wishes  and  instructions. 

In  the  view  we  have  taken  of  this  case,  William  Dudgeon 
is  entitled  to  have  the  money  awaiting  the  result  of  this  suit 
in  the  hands  of  Hereford,  paid  to  him  so  far  as  he  paid  the 
debt  to  the  bank  secured  by  SamuePs  mortgage.  Samuel 
Dudgeon,  however,  is  entitled  to  no  relief,  and  William  can  not 
receive  it  on  the  bill  as  it  now  stands.  A  supplemental  and 
amended  bill  must  be  filed  for  the  purpose  of  stating  more 
specifically  and  correctly  than  in  the  original  bill  the  facts  in 
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regard  to  the  mortgage,  and  in  order  to  set  up  the  facts  that 
have  since  occurred.  Hereford  will  be  a  proper  party  to  this 
bill.  The  original  bill  states  that  Samuel  Dudgeon  himself 
paid  the  debt  to  the  bank  with  money  borrowed  from  John,  and 
gave  John  a  mortgage  to  secure  the  money,  and  that  he  shortly 
after  conveyed  the  premises  to  William  in  consideration  that 
he  had  secured  the  payment  of  the  mortgage  to  John,  and 
the  mortgage  on  which  the  premises  were  finally  sold.  The 
parties  probably  adopted  these  forms  with  the  idea  of  making 
the  lien  more  secure,  but  we  have  no  doubt  as  the  evidence 
now  stands  that  the  debt  was  really  paid  by  William  as  suretv, 
with  money  of  his  own  or  raised  upon  his  credit.  The  bill 
was  not  sworn  to  by  William,  and  it  will  promote  justice 
to  allow  the  bill  to  be  amended  for  the  purpose  of  placing 
his  claim  to  relief  on  the  only  tenable  ground.  The  decree 
must  be  reversed,and  the  cause  remanded,  with  leave  to  file  an 
amended  and  supplemental  bill,  the  cost  of  all  testimony  here- 
tofore taken  being  taxable  against  complainants. 

Decree  reversed. 


Gregori  Peri 

V. 

The  People  of  the  State  of  Illinois. 

1.  Criminal  court  of  Cook  county — selection  of  grand  and  petit  jurors. 
The  laws  relating  to  the  Recorder's  court  of  Chicago  required  that  jurors 
for  such  court  should  be  selected  from  the  tax-payers  of  said  city.  The 
new  constitution  continued  this  court  under  the  name  of  the  Criminal 
Court  of  Cook  county,  and  invested  it  with  the  same  criminal  jurisdiction 
as  a  circuit  court  in  all  cases  arising  in  Cook  county :  Held,  that  the  ef- 
fect of  this  constitutional  provision  was  to  repeal  the  mode  of  selecting 
jurors,  and  to  require  them  to  he  selected  from  the  Tbody  of  the  county,  the 
same  as  in  the  circuit  court. 

2 — 65th  III. 
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2.  Venire  foe,. jury — presumption  in  favor  of.  On  error  in  a  criminal 
case,  it  was  objected  that  the  court  below  had  no  power  to  try  the  accused, 
because  the  record  failed  to  show  any  order  of  the  court  directing  the 
clerk  to  issue  the  venire  for  the  jury  of  the  term.  The  writ  was  under  seal, 
and  regular  on  its  face,  and  no  motion  was  made  to  quash  it,  or  challenge 
made  to  the  array,  and  the  record  showed  that  the  jury  who  tried  the  ac- 
cused were  elected  and  accepted  by  him  as  good  and  lawful  men :  Held, 
from  these  facts,  that  it  must  be  presumed  that  the  writ  was  authorized  by 
the  order  of  the  court,  and  properly  issued,  or  that  an  exception  would 
have  been  taken,  and  the  facts  upon  which  it  was  based  preserved  in  the 
record. 

3.  Criminal  practice — in  case  of  several  convictions.  When  the  peo- 
ple have  obtained  verdicts  against  an  individual  on  several  criminal  char- 
ges, they  may  have  judgment  on  each,  or  may  abandon  such  as  they  choose, 
and  have  judgment  on  the  others. 

4.  So  when  a  prisoner  had  been  tried  and  a  verdict  found  against 
him  of  murder,  and  fixing  his  punishment  by  imprisonment  for  life 
in  the  penitentiary,  and  he  was  again  tried  on  another  charge  of  murder, 
and  found  guilty,  and  the  death  penalty  awarded :  Held,  that  the  court 
had  the  power  and  right  to  render  judgment  and  sentence  in  the  last  case, 
without  judgment  and  execution  in  the  first. 

5.  Murder — malice — wTien  implied.  In  the  case  of  a  homicide,  in  the 
absence  of  apparent  well  founded  danger  of  great  bodily  harm,  or  such 
provocation  as  is  calculated  to  excite  irresistible  passion,  the  law  will  im- 
ply malice. 

6.  Same — time  for  deliberation  not  essential  to  malice.^  To  constitute 
malice  aforethought,  it  is  not  necessary  that  the  party  should  brood  over 
and  meditate  upon  the  performance  of  the  act  for  a  considerable  space  of 
time;  but  it  is  sufficient  if  it  were  deliberate  and  intentional  without  ap- 
parent well  founded  danger  of  great  bodily  harm,  or  where  there  is  not 
such  provocation  as  in  law  reduces  the  killing  to  manslaughter. 

7.  Although  there  may  be  but  a  short  space  of  time  in  which  to 
form  a  deliberate  purpose,  yet  where  the  circumstances  were  not  such 
as  to  create  a  well  founded  apprehension  of  great  bodily  harm,  so  as  to 
justify  the  killing,  or  there  was  not  such  a  provocation  as  to  produce  an 
irresistible  passion  so  as  to  reduce  the  killing  to  manslaughter,  the  law 
will  presume  that  the  accused  acted  with  suflficient  deliberation,  or  with 
such  a  total  disregard  of  human  life  as  to  create  the  presumption  of  gen- 
eral malice. 

8.  Same — instruction  as  to  malice  in  act.  On  the  trial  of  one  for  mur- 
der, the  court  instructed  the  jury  that,  if  they  believed  from  the  evidence 
certain  named  facts,  and  that  defendant  then  and  there  deliberately  and 
intentionally  stabbed  the  deceased,  etc.,  as  charged  in  the  indictment,  from 
which  death  ensued,  they  should  find  the  defendant  guilty.     It  was  urged 
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against  the  instruction  that  it  did  not  require  the  jury  to  find  that  the  kill- 
ing was  done  with  malice  aforethought;  but  it  was  heldy  that,  as  the  ques- 
tion of  malice  was  not  left  doubtful  by  the  evidence,  the  instruction  was 
not  misleading,  the  other  instructions  fully  explaining  the  diflerence  be- 
tween murder  and  manslaughter. 

9.  Criminal  law — instruction — reasonable  doubt.  While  it  is  the  gen- 
eral and  no  doubt  the  fairer  and  better  practice  in  the  people's  instructions  to 
instruct  the  jury  that  they  must  believe  the  defendant's  guilt,  etc.,  beyond 
a  reasonable  doubt,  and  while  the  omission  of  those  words  in  all  the  in- 
structions would  doubtless  be  error,  yet  where  the  defendant  has  the  full 
benefit  of  this  principle  of  law  in  the  instructions  given  in  his  behalf,  it 
will  not  be  error  that  the  people's  instructions  do  not  require  the  jury  to 
believe  the  necessary  facts  beyond  a  reasonable  doubt. 

10.  Instkuction — in  criminal  case.  Instructions  should  not  be  vague 
and  indefinite,  but  so  clear  as  to  leave  no  reasonable  doubt  as  to  what  they 
refer  to;  neither  should  they  assume  facts  which  are  for  the  jury  to  find. 

11.  While,  as  a  general  rule,  the  court  may  properly  refuse  instruc- 
tions which  are  not  correct,  yet  in  a  capital  case,  and  in  fact  in  all 
criminal  cases,  it  is  the  duty  of  the  presiding  judge  to  see  that  the  law  is 
fully  and  fairly  given  to  the  jury,  that  they  may  act  intelligently  in  form- 
ing their  verdict,  and  consequently  it  is  not  error  to  modify  instructions 
asked,  so  as  to  present  the  law  of  the  case  fully  and  fairly. 

12.  New  triail— finding  on  the  facts.  An  appellate  court  is  always  re- 
luctant to  reverse  because  a  verdict  is  not  supported  by  the  evidence,  un- 
less it  seems  clearly  wrong,  for  the  reason  that  the  court  below  is  the  best 
judge  of  the  facts,  from  his  opportunity  of  seeing  the  witnesses  on  the 
stand,  and  hearing  them  testify,  and,  from  their  appearance  and  manner,  to 
form  an  accurate  estimate  of  the  character  of  the  witnesses,  and  the  worth 
of  their,  evidence. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county  ;  the 
Hon.  William  A.  Porter,  Judge,  presiding. 

This  was  an  indictment  against  Gregori  Peri  for  murder, 
in  the  killing  of  Daniel  O'Brien. 

The  court  gave  the  following  instruction,  among  others,  for 
the  people  : 

"  1st.  The  court  instructs  the  jury  that,  if  they  believe,  from 
the  evidence,  that  the  defendant,  at  the  time  of  the  alleged 
killing  of  Daniel  O'Brien,  was  the  keeper  of  a  public  saloon 
and  restaurant,  as  described  by  the  evidence,  and  that  the  said 
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O'Brien,  with  others,  peacefully  entered  said  saloon  to  procure 
some  oysters,  and  did  peacefully  procure  and  eat  the  same  in 
said  saloon,  and  that  said  O'Brien,  with  Ready  and  Burke, 
peacefully  stood  at  the  counter  of  defendant  to  pay  for  the 
same,  and  that  the  defendant  accused  said  Burke  of  breaking 
a  light  of  glass,  and  that  said  Burke  denied  such  charge,  and 
that  Ready  then  said  he  would  pay  for  it,  and  have  no  trouble, 
and  that  he  did  then  pay  for  it  and  the  refreshments  they  liad 
received,  and  that  a  dispute  with  mere  words  then  arose  about 
the  change  Ready  should  receive  from  the  defendant,  and  that 
a  dispute  of  mere  words  continued  between  said  Burke  and 
the  defendant  about  the  alleged  breaking  of  the  light  of  glass, 
and  that  the  defendant  thereupon,  and  for  no  other  cause, 
seized  a  deadly  weapon,  to-wit,  a  knife,  and  held  it  in  a  threat- 
ening manner,  with  the  apparent  intention  of  assaulting  said 
Burke  Avith  said  deadly  weapon,  and  that  Ready  thereupon 
then  and  there  peacefully  remonstrated  with  said  defendant, 
with  words,  against  using  said  deadly  weapon  upon  said 
Burke,  and  that  Ready  then  only  peacefully  endeavored  to 
prevent  said  defendant  from  using  said  deadly  weapon  upon 
said  Burke,  and  that  said  O'Brien  then  and  there  merely  stood 
at  the  counter  of  the  defendant  as  a  spectator,  in  a  peaceful 
manner,  and  did  not  make  or  attempt  to  make  any  assault  or 
attack  upon  said  defendant,  and  did  not  use  or  attempt  to  use 
any  violence  upon  said  defendant,  and  that  the  said  defendant 
then  and  there  deliberately  and  intentionally  stabbed  said 
O'Brien  with  said  deadly  weapon,  to-wit;  a  knife,  in  the  ab- 
domen of  said  O'Brien,  in  manner  and  form  as  charged  in  the 
indictment,  and  that  said  O^Brien  died  from  the  effects  of  such 
stabbing,  then  the  defendant  is  guilty  of  willful  murder,  and 
the  jury  should  find  him  guilty  of  murder.^^ 

The  court  refused  the  following  instructions  asked  by  the 
defendant : 

^'11.     The  jury  are  instructed  that,  although  the  intent  to 
commit  the  crime  of  murder  may  be  formed  at  the  instant  of 
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striking  the  blow,  yet  the  jury  must  believe  from  the  evidence, 
before  they  should  convict  of  murder,  that  that  instant  must 
occur  in  an  interval  between  the  assault  and  provocation,  suf- 
ficient for  the  voice  of  reason  and  humanity  to  be  heard." 

"12.  There  must  be  an  interval  between  the  assault  and 
the  provocation  sufficient  for  the  voice  of  reason  and  humanity 
to  be  heard,  provided  the  jury  believe  there  was  an  assault 
and  provocation.'^ 

Mr.  A.  VanBuren,  for  the  plaintiff  in  error. 

Mr.  Charles  H.  Reed,  State's  Attorney,  for  the  people. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

At  the  December  term,  1871,  of  the  criminal  court  of  Cook 
county,  the  grand  jury  found  an  indictment  against  plaintiff 
in  error,  charging  him  with  the  murder  of  Daniel  O'Brien. 
After  the  cause  was  twice  continued,  it  was  tried  at  the  April 
term,  1872,  and  resulted  in  a  verdict  of  murder,  and  the  jury 
fixed  death  by  hanging  as  the  penalty.  When  the  jury  re- 
turned their  verdict,  plaintiff  in  error  entered  a  motion  for  a 
new  trial,  which  was  subsequently  overruled,  and  at  the  same 
term  the  court  rendered  judgment  on  the  verdict,  and  sen- 
tenced,the  accused  to  be  hanged;  and  the  case  is  brought  to 
til  is  court  on  error,  and  various  grounds  are  urged  for  a  re- 
versal. 

The  first  urged  is,  that  the  court  had  no  power  to  try  the 
prisoner,  because  there  was  no  order  of  the  court  directing 
the  clerk  to  issue  a  writ  of  venire  for  the  jury  which  tried 
accused. 

So  far  as  we  can  see,  no  such  order  appears  in  the  record 
brought  to  this  court.  But  when  there  is  such  a  writ  issued 
by  the  proper  officer,  under  the  seal  of  the  court,  regular  in 
all  respects,  so  far  as  we  know  from  this  record,  and  as  no 
motion  was  made  to  quash  the  writ  and  to  challenge  the  ar- 
ray, we  must  presume  that  the  writ  was  authorized,  and  the 
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proper  order  was  made.  Such  an  order  was,  we  must  con- 
clude, general  for  a  jury  for  the  term,  and  not  special  for  this 
particular  case,  and  in  making  the  transcript  the  clerk  would 
probably  not,  unless  required,  embody  it  in  the  transcript. 
There  is  not  enough  appearing  in  this  case  to  overcome  the 
presumption  that  the  writ  was  regularly  issued. 

Again,  the  jury  were  elected  and  tried  by  accused,  and  ac- 
cepted by  him  as  lawful  men,  without  making  this  objection. 
From  this  we  must  presume  that  the  objection  did  not  in  fact 
exist,  or  an  exception  would  have  been  made,  and  the  facts 
upon  which  it  was  based  have  been  preserved  in  the  record. 
"VVe  are  unable  to  say  that  this  was  error. 

After  the  jury  had  returned  their  verdict,  plaintiif  in  error 
entered  an  objection  against  the  court  proceeding  further  with 
the  case,  because  he  had  been,  as  he  alleged,  tried  at  a  former 
term  of  the  court  on  a  charge  of  having  murdered  one 
Michael  Ready,  and  was,  on  that  trial,  found  guilty  of  mur- 
der;  and  that  the  verdict  in  that  case  fixed  his  punishment  by 
confinement  in  the  penitentiary  during  his  natural  life.  It 
was  also  said,  in  the  reasons  filed,  that  this  indictment  grew 
out  of  the  same  affray,  and  the  homicide  charged  was  a  part  of 
the  same  transaction,  and  that  accused  had  not  been  sentenced 
under  the  prior  verdict;  and  it  is  urged  that  the  court  had  no 
power  to  render  judgment  on  the  verdict  in  this  case  until 
after  judgment  should  be  rendered  and  execution  had  on  tlie 
verdict  on  the  former  trial. 

This  record  contains  no  evidence  that  such  a  trial  was  ever 
had  or  verdict  found.  But  if  it  did,  that  would  constitute 
no  valid  reason  for  refusing  to  render  judgment  on  this  ver- 
dict. It  is  not  pleaded,  nor  could  it  be,  as  a  former  judgment 
in  bar  of  this  proceeding,  and  there  can  be  no  doubt  that, 
where  the  people  have  obtained  verdicts  against  an  individual 
on  several  criminal  charges,  they  may  have  judgment  on  each, 
or  may  abandon  such  as  they  choose,  and  have  judgment  on 
the  others.     If  the  people  so  desired,  they  were  at  liberty  to 
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abandon  the  verdict  on  the  previous  trial,  if  one  was  ever  had, 
and  have  a  judgment  and  execution  on  this. 

There  is  nothing  in  the  record  upon  which  to  base  this  ob- 
jection, and  the  reasons  suggested  by  plaintiff  in  error  being 
unsupported  by  any  proof,  we  fail  to  see  any  ground  upon 
which  it  can  be  based. 

Overruling  the  motion  for  a  new  trial  is  earnestly  urged  as 
an  error  that  should  reverse  the  judgment. 

The  ground  assigned  for  a  new  trial,  that  the  court  refused 
to  quash  the  indictment,  seems  to  have  been  abandoned,  as  no 
reasons  therefor  are  suggested  in  argument.  We  fail  to  see 
that  there  are  any  objections  to  it,  either  in  substance  or  in 
form.  It  therefore  follows  that  this  ground  was  properly  dis- 
regarded by  the  court  below. 

As  to  the  question  whether  the  evidence  supports  the  ver- 
dict, from  a  careful  examination  of  all  that  is  contained  in  the 
record,  we  are  satisfied  that  it  is  sufficient.  Whilst  it  appears 
that  there  was  but  a  short  space  in  which  to  form  a  deliberate 
purpose,  still,  when  we  can  see  no  such  assault  as  to  create  a 
well  founded  apprehension  of  great  bodily  harm,  or  such  prov- 
ocation as  was  calculated  to  produce  an  irresistible  passion 
on  the  part  of  plaintiff  in  error,  as  would  justify  the  homicide, 
or  reduce  it  to  manslaughter,  we  must  conclude  accused  acted 
with  sufficient  deliberation,  or  with  such  a  total  disregard  for 
human  life  as  to  create  the  presumption  of  general  malice. 

In  the  absence  of  apparent  well  founded  danger  of  great 
bodily  harm,  or  such  provocation  as  is  calculated  to  excite 
irresistible  passion,  the  law  implies  malice.  And  in  this  case 
the  jury  were  warranted,  from  the  evidence,  in  so  finding,  and 
if  there  was  malice  aforethought,  then  the  homicide,  was  mur- 
der. 

To  constitute  malice,  it  is  not  necessary  that  the  party 
should  brood  over  and  meditate  upon  the  performance  of  the 
act  for  a  considerable  space  of  time;  but  it  is  sufficient  if  it 
were  deliberate  and  intentional,  without  apparently  well 
founded  danger  of  great  bodily  harm,  or  where  there  is  not 
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such  provocation  as  in  law  reduces  tl!e  homicide  to  man- 
slaughter; and  the  jury,  as  practical  men,  Jmust  determine 
whether  the  act  was  so  deliberately  done  as  to  show  that  there 
was  the  steady  fixed  purpose  that  proceeds  from  malice. 

Again,  the  motion  for  a  new  trial  was  addressed  to  and 
considered  by  the  judge  who  tried  the  cause.  He  saw  all  of 
the  witnesses  on  the  stand,  heard  them  testify,  and  from  their 
appearance,  intelligence  and  manner,  had  full  oppo-rtunity  to 
form  an  accurate  estimate  of  the  character  of  the  witnesses, 
the  worth  of  their  evidence,  and  the  true  nature  of  the  charge 
against  the  prisoner.  On  the  other  hand,  we,  as  an  appellate 
court,  only  see  the  language  used  by  the  witnesses  as  it  ap- 
pears on  paper,  and  are  deprived  of  much  that  always  enables 
those  present  to  judge  more  accurately  of  the  weight  of  evi- 
dence than  others  who  only  see  it  reported.  For  this  reason 
the  appellate  court  is  reluctant  to  reverse  because  a  verdict  is 
not  supported  by  the  evidence,  unless  it  seems  to  be  clearly 
wrong. 

The  judge  who  tried  this  case  has  solemnly  said,  by  over- 
ruling this  motion,  that  he  believes,  beyond  a  reasonable 
doubt,  that  accused  was  guilty  of  murder,  otherwise  he  would 
have  granted  a  new  trial  ;  and  a  majority  of  the  court,  after 
considering  the  entire  evidence  as  it  appears  in  the  record, 
can  not  say  that  he  erred. 

It  is  urged  that  the  first  of  the  people's  instructions  was 
wrong,  because  it  fails  to  inform  the  jury  that  they  must  be- 
lieve the  facts  supposed  in  the  instruction  to  be  true  beyond 
a  reasonable  doubt,  before  they  could  find  the  accused  guilty. 
The  law  declares  the  jury  must  believe  the  defendant,  in  all 
criminal  cases,  to  be  guilty  beyond  a  reasonable  doubt,  before 
they  can  convict.  The  law  has  always  given  the  prisoner  the 
benefit  of  such  a  doubt,  and  if  the  jury  were  not  so  instructed, 
it  would  no  doubt  be  error.  And  the  practice  is  believed  to 
be  general  for  the  court  to  so  state  the  law  in  the  people's  in- 
structions, and  such  is  no  doubt  the  fairer  and  better  practice. 
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But  was  its  omission  from  the  people's  instructions  in  this  case 
an  error? 

On  a  careful  examination  of  the  instructions,  we  find  that 
by  the  fifth  of  defendant's  instructions  the  jury  are  told  that 
unless  they  believe  beyond  a  reasonable  doubt  that  the  de- 
fendant is  guilty,  they  should  acquit;  and  they  are  so  in- 
formed in  his  sixth,  and  what  constitutes  a  reasonable  doubt  is 
explained  in  the  seventh.  These  instructions  were  all  given, 
and  we  can  not,  after  so  plain  a  direction  on  the  part  of  the 
court,  believe  that  the  jury  disregarded  them. 

In  the  case  of  Kennedy  v.  The  People,  40  111.  498,  it  was 
held  that  if  the  jury  were  properly  instructed  as  to  a  reason- 
able doubt  in  a  portion  of  the  people's  instructions,  it  was 
not  error  to  omit  that  expression  in  others  given  for  the 
prosecution.  In  principle,  this  case  is  like  that,  and  we  are 
unable  to  distinguish  them.  Nevertheless,  if  we  were  not 
satisfied  with  the  finding,  or  should  believe  the  accused  had 
not  had  a  fair  trial,  we  should  probably  conclude  that  the 
want  of  such  a  direction  in  each  of  those  given  for  the  prose- 
cution had  led  to  the  unsatisfactory  result. 

It  is  again  urged  against  that  instruction,  that  it  fails  to 
inform  the  jury  that  they  must  believe  that  accused  killed 
deceased,  with  malice  aforethought,  before  they  could  find 
him  guilty  of  murder.  The  instruction  requires  them  to  be- 
lieve that  the  homicide  was  deliberately  and  intentionally 
perpetrated,  in  manner  and  form  as  charged  in  the  indictment. 
AV^here  there  is  no  reasonable  doubt  that  there  was  malice, 
such  an  instruction  would  not  mislead;  but  in  cases  of  doubt, 
it  might  be  otherwise.  In  this  case,  what  constituted  the 
crimes  of  murder  and  manslaughter  was  explained  to  the 
jury  in  other  instructions,  and  on  the  entire  record  we  fail  to 
see  that  the  jury  were  misled  as  to  Avhat  the  law  regards  as  to 
the  malice  necessary  to  murder,  and  what  constitutes  man- 
slaughter. 

AVe  have  turned  to  the  record,  and  read  all  of  the  instruc- 
tions given    for  defendant    below,  and  are  unable  to  lind  that 
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the  law  was  not  fairly  given  by  them,  as  they  were  modified. 
As  drawn,  they  were  inaccurate,  and  should  not  have  been 
given  without  the  modifications  that  were  made.  The  court, 
no  doubt,  might  have  simply  refused  to  give  them;  but  in  a 
capital  case,  in  fact  in  all  criminal  cases,  it  is  the  duty  of  the 
judge  trying  them  to  see  that  the  law  is  fully  and  fairly  given 
to  the  jury,  that  they  may  act  intelligently  in  forming  their 
verdict.  From  a  careful  consideration  of  all  the  instructions 
given  in  the  case,  we  are  unable  to  say  that  the  jury  were  not 
properly  instructed,  and  we  are  of  opinion  that  no  error  inter- 
vened in  giving  the  instructions. 

Nor  do  we  see  that  the  court  erred  in  refusing  to  give  the 
11th  and  12th  instructions  asked  by  defendant  below.  If  for 
no  other  reason,  because  they  find  there  was  an  assault  and 
provocation,  when  they  were  facts  for  determination  by  the 
jury.  Again,  they  are  vague  in  not  informing  the  jury  who 
they  should  find  had  committed  the  assault  and  given  the 
provocation ;  whether  accused  or  deceased.  Instructions  should 
be  so  clear  as  to  leave  no  reasonable  doubt  as  to  what  they 
refer  to. 

Was  there  error  in  refusing  a  new  trial  because  the  grand 
or  traverse  jury  came  from  the  body  of  the  county,  instead  of 
from  taxable  citizens  of  the  city  of  Chicago  ?  We  will  not 
determine  whether  objections  of  this  character  can  be  raised 
except  as  grounds  to  challenge  the  array.  Did  the  law  require 
them  to  be  selected  from  the  tax-payers  in  the  city  of  Chicago, 
as  had  been  required  in  the  recorder's  court  before  the  crim- 
inal court  was  established?  The  26th  section  of  article  6  of 
the  new  constitution  declares,  ''  that  the  recorder's  court  of 
the  city  of  Chicago  shall  be  continued,  and  shall  be  called 
the  '  Criminal  Court  of  Cook  county.^  It  shall  have  the 
jurisdiction  of  a  circuit  court,  in  all  cases  of  criminal  and 
quasi  criminal  nature,  arising  in  the  county  of  Cook,  or  that 
may  be  brought  before  said  court  pursuant  to  law.'^ 

This  provision  of  the  constitution  invests  this  court  with 
the  same  jurisdiction  of  a  circuit  court;  and  all  the  circuit 
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courts  of  the  State  have,  and  always  had,  the  power  to  bring 
their  juries,  both  grand  and  traverse,  from  the  body  of  the 
county  in  which  such  a  court  is  held.  No  one  can  question 
this.  It  then  follows  that  the  criminal  court  became,  by  force 
of  this  provision,  invested  with  the  same  power.  If  it  be 
said  that  the  law  conferring  the  jurisdiction  and  regulating 
the  practice  of  the  recorder's  court  required  juries  for  that 
court  to  be  selected  from  the  tax-payers  of  the  city  of  Chicago, 
the  ansAver  is  obvious,  that  this  provision  of  that  law,  being 
repugnant  to  the  power  granted  to  this  court  by  the  constitu- 
tion, was  repealed  by  that  instrument,  and  that  part  of  the 
law  must  give  way  to  its  provisions.  Whilst  some  of  the 
provisions  of  that  act  may  have  been  still  in  force,  we  must 
hold  this  one  repealed,  and  in  the  obtaining  of  juries  for  the 
criminal  court,  it  must  be  governed  by  the  law  regulating  the 
qualifications  of  jurors,  and  the  mode  of  their  selection,  and 
the  manner  in  which  they  are  summoned  for  circuit  courts. 
There  was,  therefore,  no  error  in  bringing  the  jurors,  having 
the  same  qualifications,  from  the  body  of  the  county,  as  is 
required  for  the  circuit  courts. 

After  a  careful  examination  of  this  entire  record,  we  fail  to 
find  any  error;  and  we  are  satisfied  that  plaintiff  in  error  has 
had  a  fair  trial  and  was  properly  convicted,  and  the  judg- 
ment of  the  court  below  must  be  affirmed. 

Judgment  affirmed, 

Mr.  Justice  Scott,  dissenting: 

I  dissent  from  the  judgment  of  the  majority  of  the  court, 
on  two  grounds — 

First.  In  my  judgment,  the  facts  in  evidence  leave  it  doubt- 
ful whether  the  accused  is  guilty  of  the  crime  of  murder  or 
only  manslaughter.  I  can  not  say  that  the  evidence  leaves 
no  reasonable  doubt  on  my  mind  as  to  whether  the  homicide 
amounts  to  the  crime  of  murder. 
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Second.  In  this  view  of  the  evidence,  the  first  instruction 
given  on  behalf  of  the  people  was  highly  calculated  to  mis- 
lead the  jury.  The  instruction  recites  the  main  facts  proven 
by  the  prosecution,  and  the  jury  are  told  that  if  they  believe 
those  facts — not  beyond  a  reasonable  doubt — they  will  find  the 
accused  guilty  of  murder.  It  leaves  out  of  view  the  extenu- 
ating facts  in  evidence  that  tend  to  the  benefit  of  the  defend- 
ant; and  in  this  regard  it  was  erroneous.  It  is  only  from  the 
consideration  of  the  entire  evidence  that  the  jury  would  be 
authorized  to  make  up  their  verdict  as  to  the  guilt  of  the 
defendant. 

The  instruction  is  itself  in  an  objectionable  form.  If  the 
court  undertakes,  by  an  instruction,  to  direct  the  attention  of 
the  jury  to  the  evidence  in  the  case,  upon  which  they  would 
be  authorized  to  find  a  verdict^  it  should  direct  their  attention 
to  the  entire  evidence ;  as  well  that  which  is  in  favor  as  to 
that  which  is  against  the  accused. 

In  my  opinion,  the  judgment  should  be  reversed. 

Mr.  Justice  McAllister,  dissenting: 

I  can  not  concur  in  the  opinion  of  the  majority  of  the 
court. 

There  was  enough  in  the  circumstances  in  evidence  to  make 
it  fairly  questionable  whether  the  homicide  was  not  commit- 
ted under  provocation  and  in  the  heat  of  passion.  Such  being 
the  case,  the  first  instruction  asked  by  the  public  prosecutor, 
and  given  by  the  court,  was  objectionable.  It  purports  to 
incorporate  facts,  but  excludes  everything  that  might  be  urged 
on  behalf  of  the  accused,  and  does  not  require  those  hypo- 
thetically  submitted  to  be  found  true  beyond  a  reasonable 
doubt,  and  there  is  nothing  in  any  instruction  on  behalf  of 
the  people  to  cure  the  defect. 

Mr.  Chief  Justice  Lawrence,  dissenting: 

I  concur  with  Mr.  Justice  Scott  and  Mr.  Justice  McAl- 
lister. 
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Stephen  Haskell 

V. 

Barak  Brown  ef  al. 

1.  Chancee-y  practice — amendment  of  answer  on  hearing.  On  the  hear- 
ing of  a  suit  in  chancery,  the  court  permitted  the  defendants  to  amend 
their  answer,  wliich  was  not  sworn  to,  so  as  to  admit  proof  of  new  facts  in 
defense,  against  the  objection  of  the  complainant:  Held,  that  this  was  a 
matter  of  discretion  in  the  court,  and  as  the  answer  was  a  mere  pleading, 
the  amendment  was  properly  allowed  to  avoid  a  variance. 

2.  Foreclosure — equitaUe  set-off  or  recoupment.  Where  a  party  sub- 
scribing to  the  capital  stock  of  a  railroad  company,  executed  his  note  for 
his  subscription,  secured  by  mortgage  on  real  estate,  and  the  company  at 
the  same  time  guarantied  to  him  that  his  annual  dividends  should  pay  the 
interest  on  the  note,  and  that  in  consideration  of  the  transfer  of  those  divi- 
dends the  company  would  pay  the  interest  on  the  same,  and  indemnify  the 
maker  against  the  payment  of  any  interest,  and  against  the  payment  of  the 
principal  also,  and  it  happened  that  there  were  no  dividends,  and  the  stock 
was  worthless  at  the  maturity  of  the  note :  Held,  that,  as  against  the  com- 
pany, on  bill  to  foreclose,  the  facts  could  be  set  up  as  a  defense,  on  the 
ground  of  recoupment  or  equitable  set-off,  and  that  the  same  rule  applied 
to  a  purchaser  of  the  note  and  mortgage  before  maturity  on  bill  by  him  to 
foreclose. 

3.  Assignment — to  cut  off  defense.  Where  a  railroad  company  nego- 
tiated one  of  its  bonds,  and  delivered  with  it  the  note  of  the  defendant  as 
security,  but  without  indorsement,  but  the  bond  contained  an  assignment 
of  such  note,  which  was  made  transferable  with  the  bond,  and  not  other- 
wise: Held,  that  the  bond  of  the  company  was  the  principal  and  the  note 
the  incident,  and  was  not  transferred  as  an  independent  instrument,  and 
that  such  a  transfer  of  the  note  should  have  put  the  party  receiving  it  and 
all  others  purchasing  it,  upon  their  guard  as  to  any  defenses  the  maker 
might  have. 

4.  Same — rule  in  equity.  But  even  had  the  note  been  indorsed  in  the 
usual  mode  before  maturity,  the  assignee  by  the  proceeding  in  equity  to 
collect  the  same  by  the  foreclosure  of  a  mortgage  given  to  secure  it,  which 
is  not  negotiable,  will  take  subject  to  any  defense  the  maker  had  as  against 
the  original  mortgagees,  because  in  such  suit  the  mortgage  is  the  founda- 
tion of  the  suit,  and  the  note  is  only  the  incident  or  evidence  of  the  debt. 

Appeal  from  the  Circuit  Court  of  McHenry  county;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 
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Messrs.  Moore  &  Caulfield^  and  Mr.  M.  C.  Johnson,  for 
the  appellant. 

Mr.  James  H.  Slavin,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  in  the  McHenry  circuit  court, 
brought  by  Stephen  Haskell,  to  foreclose  a  mortgage,  he 
claiming  as  equitable  assignee  thereof.  The  note,  to  secure 
which  the  mortgage  was  executed,  was  made  by  one  Barak 
Brown  to  the  Kenosha  and  Rockford  Railroad  Company,  pay- 
able in  five  years  from  the  10th  day  of  May,  1857,  with  in- 
terest thereon  at  the  rate  of  ten  per  centum  per  annum,  pay- 
able annually.  The  note  and  mortgage  were  assigned  to  com- 
plainant before  maturity,  and  for  a  valuable  consideration  paid 
by  him  in  money.  It  is  alleged  the  whole  amount  is  due,  with 
interest  from  the  25th  day  of  January,  1858,  and  that  the  land 
described  in  the  mortgage  is  scant  security  for  the  note  and 
interest  due. 

It  is  further  alleged  that  Brown,  on  the  5th  day  of  April, 
1855,  had  executed  a  mortgage  on  the  same  premises  to  one 
Edwin  Backus  to  secure  the  payment  of  one  hundred  dollars, 
and  that  he.  Backus,  long  after  the  assignment  of  the  first 
described  note  by  the  railroad  company  to  complainant,  name- 
ly, on  the  3d  of  July,  1860,  filed  his  bill,  for  the  use  of  one 
Lyman  Backus,  in  the  McHenry  circuit  court,  to  foreclose 
this  mortgage,  making  Brown  and  the  railroad  company  de- 
fendants ;  that  the  railroad  company  was  not  brought  before 
the  court  by  the  service  of  process  or  by  publication,  and  that 
complainant  had  no  notice  of  the  pendency  of  such  proceed- 
ings. 

In  this  suit,  on  the  19th  of  November,  1860,  a  decree  of 
foreclosure  was  rendered  against  Brown  for  one  hundred  and 
fifty-five  dollars  and  fifty-four  cents,  principal  and  interest  due 
upon  the  note.  There  was  a  sale  under  this  decree  tliereafter, 
and  Edwin  Bachus  became  the  purchaser  for  the  sum  of  one 
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Inindred  and  eighty-three  dollars  and  fifty-six  cents,  and  on 
the  following  day  assigned  the  certificate  of  purchase  to  one 
William  G.  Billings. 

Brown,  Edwin  and  Lyman  Backus  and  Billings  were  made  de- 
fendants, together  with  the  Kenosha  and  Kockford  Railroad 
Company,  and  other  railroad  companies  supposed  to  have  an 
interest  in  the  subject  matter,  were  made  defendants,  who  were 
all  brought  into  court  by  personal  service  or  by  publication. 

The  prayer  of  the  bill  was  to  allow  complainant  to  redeem 
from  the  sale  under  the  Backus  decree,  and  all  rights  acquired 
bv  the  sale  thereunder  be  vested  in  complainant. 

Brown  and  Billings  answered,  denying  the  power  of  the 
railroad  company  to  take  the  note;  that  it  Avas  executed  with- 
out any  consideration;  and  Brown  further  alleges  that  he 
was  requested  by  the  authorized  agents  of  the  company  to 
subscribe  to  its  capital  stock  the  sum  of  five  hundred  dollars, 
and,  as  an  inducement  so  to  do,  they  represented  to  him  that 
the  company  was  duly  organized,  and  was  entirely  solvent,  and 
did  not  need  to  use  the  said  stock  or  the  avails  thereof  for  the 
construction  nor  for  the  equipment  of  the  road,  for  the  reason 
that  the  company  had  already,  in  money  paid  for  stock  and 
raised  from  the  bonds  of  the  company  sold  in  the  market  at 
par,  sufficient  to  pay  all  expenses  for  constructing,  equipping 
and  operating  the  road,  and  that  the  stock  which  defendant 
Brown  was  requested  to  subscribe,  would  be  a  good  invest- 
ment, and  he  could  receive  and  hold  it  without  paying  for  it, 
bv  reason  that  dividends  would  be  paid  on  it  more  than  suf- 
ficient to  pay  the  interest  on  the  note. 

It  was  further  alleged  that  the  railroad  company  did  then 
and  there  warrant  and  agree  that  if  he.  Brown,  would  make 
and  sign  the  note  and  the  mortgage  in  question,  the  company 
would  issue  to  him  an  equal  amount  of  paid  stock  in  the  com- 
pany, which  was  worth  dollar  for  dollar,  and  upon  which  the 
company  would  pay  annual  dividends  of  at  least  ten  per 
cent;  and  that  it  was  then  and  there  agreed  by  parol  and  in 
writing,  that    the    dividends  w^hich    would    be  paid    to    him 


32  PIaskell  v.  Brown  et  at  [Sept.  T., 


Opinion  of  the  Court. 


annually^  on  the  stock,  should  be  equal  in  amount  to  the  an- 
nual interest  on  the  note;  and  that  the  company,  in  consider- 
ation of  those  dividends,  would  pay  the  interest  on  the  note 
and  indemnify  Brown  against  the  payment  of  any  interest  and 
note  also.  The  defendants  allege  that,  influenced  by  these 
representations.  Brown  executed  the  note  and  mortgage,  and 
that  they  became  part  and  parcel  of  the  agreement. 

The  defendants  deny  the  legal  existence  of  the  company 
and  its  authority  to  take  a  note  and  mortgage,  and  allege  that 
they  had  no  money  or  property  or  credit  wherewith  to  con- 
struct, equip  or  operate  their  railroad ;  that  the  capital  stock 
was  then  and  is  yet,  and  always  will  be,  worthless;  that  there 
has  never  been  any  dividend  on  the  stock,  no  earnings  or 
money  wherewith  to  make  dividends,  and  that  the  company 
was  then,  and  yet  is,  and  always  will  be,  insolvent;  that  their 
bonds  were  worthless  in  the  market,  all  of  which  was  well 
known  to  the  railroad  company,  and  its  agents  then  well  knew, 
and  that  they  knew  their  representations  to  be  false  when  they 
made  them,  and  that  they  were  made  Avith  intent  to  defraud 
the  defendant  Brown.  They  deny  that  any  certificate  of  stock 
was  ever  issued  to  defendant  Brown,  or  to  any  one  for  him; 
that  the  company  did  not  pay  the  interest  on  the  note,  nor  in- 
demnify defendant  Brown  against  it,  although  the  company 
had  in  its  own  hands  all  the  earnings  of  the  road,  and  all 
its  money  and  property.  They  allege  that,  if  complainant 
bought  this  note  and  mortgage,  he  did  so  of  his  own  wrong, 
and  with  full  knowledge  of  all  these  facts. 

To  this  answer  a  replication  was  put  in,  and  the  cause  went 
to  a  hearing,  which  resulted  in  a  decree  dismissing  the  bill. 

To  reverse  this  decree  the  complainant  appeals. 

On  the  hearing,  one  Asa  Farnam  being  under  examination  as 
a  witness  on  behalf  of  the  defendants,  when  interrogated  about 
a  matter  which  complainant  insisted  had  not  been  alleged  in 
the  answer,  the  court,  on  application  of  defendants,  permitted 
an  amendment  to  the  answer,  so  as  to  include  the  matter  to 
which  the  testimony  was  applicable,  and  against  the  objection 
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of  complainant,  to  which  complainant  took  exception,  and  as- 
signs it  as  one  of  the  errors. 

We  do  not  think  there  is  any  force  in  this  objection,  as  the 
answer  was  not  under  oath.  It  was  mere  pleading,  which,  to 
subserve  the  purposes  of  justice,  can  at  all  times,  before  judg- 
ment or  decree,  be  amended,  in  the  discretion  of  the  court. 
The  rule  is  correctly  stated  in  3Iartin  et  al.  v.  Eversal  et  al.  36 
111.  222,  in  which  case  there  was  a  sworn  answer.  This  court 
said,  in  chafncery  proceedings  the  court  will  permit  an  amend- 
ment on  the  hearing  for  the  purpose  of  avoiding  a  variance. 
In  the  cause  before  us,  the  amendment  was  made  to  avoid  a 
variance.  The  case  of  Moshier  v.  Knox  College,  32  111.  155,  is 
to  the  same  effect,  and  so  is  Wylder  v.  Crane,  53  ib.  490. 

There  is  much  of  the  answer  of  defendant  Brown  which 
could  not  avail  as  a  defense,  even  against  the  railroad  com- 
pany, if  proved,  but  it  is  distinctly  alleged  in  the  answer  that 
the  company,  by  its  agents,  guarantied  that  the  stock  sub- 
scribed by  Brown  would  pay  annual  dividends  of  ten  percent 
at  least,  and  that  it  was  agreed,  at  the  time  of  the  subscrip- 
tion, both  by  parol  and  in  writing,  that  those  dividends,  which 
would  be  paid  to  him  annually  on  the  stock,  should  be  equal 
in  amount  to  the  annual  interest  on  the  note,  and  that,  in  con- 
sideration of  those  dividends,  the  company  would  pay  the  in- 
terest on. the  note  and  indemnify  Brown  against  the  payment 
of  any  interest  and  against  the  payment  of  the  note  also. 

This  agreement  was  in  the  following  form,  as  found  in  the 
record: 

Incorporated  by  the  State  of  Illinois,  1857. 

No.  256.     Five  shares. 

Kenosha  &  Rockford  Eailkoad  Company. 

Capital,  $800,000.  Shares,  $100  each. 

This  is  to   certify  that   Barak   Brown  is  entitled   to  Five 
Shares  in  the  Capital  Stock  of  the  Kenosha  &  Rockford  Rail- 
road Company,  upon  which  shares  each  One  Hundred  Dollars 
3 — 65th  III. 
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have  been^aid.  Transferable  personally  or  by  attorney  on 
the  books  of  the  said  company,  on  surrender  of  this  certifi- 
cate. 

r  K   &  R  E,  "i  l^^Q  said   Barak  Brown  having  ex- 

J  Co.  I  ecuted  a  Note  and  Mortgage  in  favor 

(        Seal.       j  of  the  Kenosha  &  Rockford  Railroad 

Company,  or  order,  bearing  date  on  the 
11th  day  of  April,  1857,  payable  in  five  years  from  the  10th 
day  of  May,  1857,  for  the  purpose  of  loaning  the  money  to 
pay  for  said  stock,  and  having  assigned  to  this  company 
enough  of  the  interest  and  dividends  of  said  stock  to  pay  the 
interest  on  said  mortgage,  and  this  company  having  guaran- 
tied the  payment  of  the  principal  and  interest  upon  said  mort- 
gage, the  holder  of  this  certificate  will  not  receive  any  divi- 
dends until  said  note  is  paid.  Whereupon  he  will  be  entitled 
to  have  all  the  surplus  dividends  over  and  above  what  has 
been  paid  by  this  company  on  said  note. 

E.  H.  Baker,  Sec.  C.  H.  Spafford,  Pres. 

A.  C.  Spafford,  Treas. 

This  agreement  adhered  to  the  mortgage,  and  in  a  siiit  to 
foreclose  it  by  the  original  mortgagee,  the  railroad  company, 
it  could  be  set  up  as  a  defense  on  the  ground  of  recoupment 
or  equitable  set-oif.  It  is  an  express  stipulation  on  the  part 
of  the  company,  made  at  the  time  of  the  execution  of  the  note" 
and  mortgage,  that  the  company  would  protect  them,  and  in- 
demnify Brown  against  the  payment  of  the  note  and  the  in- 
terest. 

There  having  been  no  dividends,  the  stock  being  worthless, 
Brown,  had  he  paid  the  note,  would  have  had  a  valid  claim 
against  the  company  for  damages;  and  not  having  paid  the 
note,  could  set  up  the  damages  in  a  suit  brought  by  the  com- 
pany for  the  collection  of  the  note.  This  was  said  by  this 
court  in  Peeh  v.  Bligh  et  al.  37  111.  317,  a  case,  in  its  leading 
facts,  not  essentially  different  from  this. 
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But  it  is  said  in  this  case,  this  suit  is  brought  by  an  assignee 
for  value,  and  without  notice  of  any  defense,  and  before  ma- 
turity of  the  note. 

Appellant,  in  his  testimony  taken  on  the  hearing,  states  that 
neither  the  note  nor  mortgage  was  assigned  to  him  by  any 
written  assignment;  that  he  purchased  them  as  securities 
transferable  by  delivery,  and  took  them  in  that  way  only. 
Again,  he  states  he  purchased  the  note,  with  the  mortgage  re- 
ferred to,  of  Joseph  D.  Smith,  in  1858  or  1859,  and  paid  there- 
for four  hundred  and  fifty  dollars — bought  it  for  an  invest- 
ment, witliout  notice  of  any  defense  to  it. 

The  record  contains  this  exhibit,  introduced  in  evidence  by 
the  defendant  Brown : 

No.  67.  UNITED  STATES  OF  AMERICA.  $500.00 

State  of  Illinois. 

KENOSHA  AND  ROCKFORD  RAILROAD  COMPANY. 

Know  all  Men  by  these  Presents :  That  the  Kenosha  &  Rock- 
ford  Railroad  Company  is  justly  indebted  and  promises  to  pay 
to  Stephen  Haskell,  or  bearer,  Five  Hundred  Dollars,  on  the 
10th  day  of  May,  1862,  at  the  People's  Bank,  in  the  city  of 
New  York,  togethel*  with  interest  thereon  from  and  after  the 
10th  day -of  May,  1857,  at  the  rate  of  ten  per  cent  per  an- 
num, payable  on  each  10th  day  of  November  and  May,  semi- 
annually thereafter,  on  the  presentation  and  surrender  of  the 
annexed  coupons  at  said  bank.  For  the  payment  whereof,  the 
said  company  hereby  bind  themselves  firmly  by  these  presents, 
and  for  the  better  security  of  such  payments  being  made  to 
the  holder  hereof,  the  said  company  have  assigned  and  trans- 
ferred, and  by  these  presents  do  hereby  assign  and  transfer  to 
the  said  holder  of  this  bond  a  certain  note  for  the  sum  of  Five 
Hundred  Dollars,  executed  by  Barak  Brown,  together  with  a 
mortgage  given  collateral  to  and  for  the  purpose  of  securing 
the  payment  of  the  same,  dated  on  the  11th  day  of  April, 
1857,  payable  in  five  years  from  the   10th  day  of  May,  1857, 
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with  interest  at  the  rate  of  ten  per  cent  per  annum,  which 
said  note  and  mortgage  are  hereto  appended,  and  are  transfer- 
able in  connection  with  this  bond  to  any  parties  or  purchaser, 
whomsoever,  and  not  otherwise.  And  the  said  company  do 
hereby  authorize  and  empower  the  holder  of  this  bond  at  any 
time,  in  case  said  company  shall  fail  to  perform  any  of  the 
foregoing  stipulations  by  neglecting  to  pay  either  principal  or 
interest  on  this  bond  when  the  same  shall  become  due,  to  proceed 
and  foreclose  the  said  mortgage,  or  take  such  other  legal  rem- 
edy on  said  note  and  mortgage  against  said  mortgagor,  or 
against  this  company,  on  this  present  bond,  or  on  both,  as  shall 
seem  proper  and  expedient  to  said  holder  hereof.  The  holder 
hereof  may  surrender  the  same,  with  the  securities  and  un- 
matured coupons  attached,  to  the  secretary  of  this  company, 
at  any  time  within  five  years  from  the  date  hereof,  and  receive 
in  full  payment  of  the  principal  of  the  same. 

Five  (5)  Shares  of  the  Capital  Stock  of  said  Company  fully 
paid. 

In  testimony  whereof  the  said  Company  have 
hereto  caused  to  be  affixed  their  corporate  seal, 
and  these  presents  to  be  subscribed  by  their 
[seal.]  president  and  countersigned  by  their  secretary. 
By  order  of  the  board  of  directors,  this  1st  Oct. 
1857. 
E.  H.  Baker,  See.  C.  H.  Spafford,  Pres. 

This  exhibit  explains  thenatureof  the  transaction  by  which 
appellant  became  possessed  of  this  note.  It  shows  a  purchase 
by  him  of  one  of  the  bonds  of  this  railroad  company,  the  pay- 
ment secured  by  this  note  and  mortgage  in  controversy.  This 
bond  was  attached  to  the  mortgage,  which  was  transferred  with 
the  bond  and  by  that  instrument.  This  corroborates  the  tes- 
timony of  appellant,  that  neither  the  note  nor  mortgage  was 
assigned  to  him  by  any  written  assignment;  that  he  purchased 
them  as  securities  transferable  by  delivery,  and  took  them  in 
that  way  only. 
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As  was  said  by  this  court  in  Pech,  v.  Bligli  et  al.  supra,  it 
has  been  several  times  decided  by  this  court  that  a  guaranty 
of  a  note  by  the  holder  amounts  also  to  an  assignment,  and 
passes  the  legal  title. 

In  that  case,  as  in  this,  the  assignment  was  not  by  endorse- 
ment on  the  note,  but  by  an  instrument  attached  to  it  similar 
to  the  above  exhibit. 

The  instrument  in  that  case  provided,  as  in  this,  that 
the  note  and  mortgage  might  be  transferable,  in  connection 
with  this  bond,  to  any  party  or  purchaser,  and  not  otherwise. 

The  reason  for  the  insertion  of  this  clause  is,  perhaps,  to 
be  found  in  the  contract  between  the  company  and  Brown, 
that  they  would  pay  the  note  and  interest. 

When,  therefore,  it  issued  this  bond  to  appellant,  providing 
as  it  does  that  the  note  and  mortgage  should  be  transferred 
only  in  connection  with  the  bond,  it  must  be  considered  as 
issuing  the  latter  as  an  independent  instrument,  and  instead 
of  seeking  to  assign  and  guarantee  the  note,  which  it  could 
have  done  in  a  few  words  written  upon  it,  it  sought  to  make 
its  own  bond  the  principal,  and  the  note  and  mortgage  the  in- 
cident. ■  Pech  v.  Bligh  et  al.  supra.  A  transaction  so  worded 
should  have  put  the  party  to  it,  and  all  other  purchasers,  on 
their  guard. 

But  admitting  there  was  an  assignment  of  this  note  in  the 
usual  mode  of  assigning  such  papers,  it  carried  the  mortgage 
with  it,  as  an  incident,  but  only  in  equity.  The  mortgage 
was  not  assignable  at  common  law,  nor  was  it  assignable  under 
our  statute.  The  assignment  of  the  note,  therefore,  effected 
only  an  equitable  transfer  of  the  mortgage. 

As  was  said  in  Olds  v.  Ommnmgs,  31  111.  188,  mortgages  are 
not  commercial  paper.  That  is  based  upon  personal  credit, 
and  the  reliance  of  a  purchaser  of  such  is  upon  personal  se- 
curity. When  a  remedy  is  sought  upon  such  paper,  all  the 
rights  and  defenses  incident  to  commercial  paper  will  be  en- 
forced in  the  courts  of  law.     But  where  the  remedy  is  sought 
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through  the  medium  of  the  mortgage,  when  that  is  the  foun- 
dation of  the  suit,  and  the  note  is  used  merely  as  an  incident 
to  ascertain  the  amount  due  on  the  mortgage,  then  the  courts 
of  equity,  to  which  resort  is  had,  must  pause  and  look  deeper 
into  the  transaction,  and  see  if  there  be  any  equitable  reason 
why  it  should  not  be  enforced. 

When  resort  is  had  to  a  court  of  equity  to  foreclose  the 
mortgage,  that  court  will  let  in  any  defense  which  would  have 
been  good  against  the  mortgage  in  the  hands  of  the  mortga- 
gee himself,  and  this,  regardless  of  the  fact  that  the  assignee 
of  the  note  may  have  purchased  it  in  good  faith,  and  before 
maturity. 

The  court  further  say,  he  who  buys  that  which  is  not  assign- 
able at  law,  relying  upon  a  court  of  chancery  to  protect  and 
enforce  his  rights,  takes  it  subject  to  all  infirmities  to  which 
it  is  liable  in  the  hands  of  the  assignor. 

The  assignor  here  is  the  railroad  company,  and  it  can  not 
be  d#iied  its  written  agreement  to  pay  this  note  and  mort- 
gage could  be  set  up  as  a  defense,  were  it  seeking  to  foreclose 
the  mortgage. 

This  agreement  adhered  to  the  instrument,  in  equity,  and 
could  be  avaiUxble  as  a  defense  there,  against  them.  It  is 
equally  so  against  appellant,  for  he  stands  in  no  better  position 
in  a  court  of  equity  than  the  original  mortgagee,  the  Keno- 
sha and  Rockford  Railroad  Company. 

Appellant  having  no  right  to  foreclose  this  mortgage,  can 
have  none  to  redeem  from  the  sale  under  the  Backus'   decree. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 
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Louis  P.  Brosseau  et  al. 

1.  Vendor  and  yendee — right  to  declare  forfeiture.  Where  an  execu- 
tory contract  for  the  sale  and  conveyance  of  real  estate  gave  the  vendor  an 
option  to  declare  a  forfeiture  of  the  contract  and  all  payments  made,  on 
failure  of  the  vendee  to  meet  any  of  the  deferred  payments,  or  breach  of 
any  of  his  covenants:  Held,  that  the  vendor  could  not  rightfully  declare 
a  forfeiture  of  the  contract,  and  at  the  same  time  retain  the  notes  of  the 
vendee,  given  for  the  deferred  payments.  He  should  surrender,  or  ofier 
to  surrender,  such  securities. 

7.  Same — right  to  resume  possession.  Where  the  plaintiff,  holding  the 
legal  title  to  certain  mill  property,  by  an  executory  contract,  sold  the  same 
to  A  and  B,  taking  notes  for  tlie  uupaid  purchase  money,  reserving  the 
right  to  declare  a  forfeiture  of  the  contract  for  non-payment,  and  after  two 
of  the  notes  matured,  the  vendor,  without  having  declared  a  forfeiture, 
took  possession,  claiming  that  B  surrendered  the  possession  to  him :  Held^ 
that,  not  having  declared  a  forfeiture,  he  had  no  right  to  resume  posses- 
sion without  the  consent  of  the  vendees;  and  that  even  if  B  had  given 
such  consent,  it  could  not  afiect  the  rights  of  A,  and  the  most  that  the 
vendor  could  claim  was  to  occupy  the  premises  as  a  tenant  in  common 
with  A. 

3.  Trespass — lohen  the  da7nages  must  he  shown.  The  plaintiff,  holding 
the  legal  title  to  mill  propert}^,  bargained  for  the  sale  of  the  same  to  A 
and  B,  taking  their  notes  for  the  unpaid  price,  reserving  a  right  to  forfeit 
the  contract  for  non-payment  of  any  of  the  notes.  Default  was  made 
by  the  vendees,  in  not  paying  the  two  first  notes  when  due.  The  vendor 
then  took  possession  of  the  mill,  claiming  that  B  had  assented  to  it,  but 
which  was  denied.  At  this  time,  the  vendor  had  not  declared  any  forfeit- 
ure, and  was  not  in  a  position  to  do  so,  he  not  having  surrendered,  or 
offered  to  surrender,  the  notes.  He  continued  in  possession  about  12  days, 
when  A,  finding  no  one  in  the  mill,  re-entered.  The  vendor  sued  him  and 
his  servants  in  trespass.  The  jury  found  for  the  defendants,  and  this  court 
affirmed  the  judgment  on  such  finding;  there  being  no  injury  shown  to 
have  been  committed  by  the  defendants  to  the  person  or  property  of  the 
plaintiff",  and  the  court  holdiug  that  if  B  surrendered  his  possession,  that 
only  gave  the  plaintiff  the  right  to  possession  jointly  with  A. 

4.  New  trial — trespass — to  recover  mndictive  or  nominal  damages.  It 
is  a  well  settled  rule  of  practi-ce  in  this  State  that  a  new  trial  will  not  be 
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awarded  to  enable  a  party  merely  to  recover  vindictive  or  nominal  dam- 
ages. 

5.  Trespass — right  of  an  intruder  in  possession.  Where  a  party  obtains 
the  actual  possession  of  real  estate  wrongfully,  and  such  possession  is  in- 
vaded by  one  having  a  right  to  possession,  the  wrongdoer  in  such  case  can 
not  recover  for  any  injury  done  to  the  real  estate;  but  if  the  party  is  forci- 
bly ejected,  his  person  injured,  or  any  injury  done  to  his  personal  prop- 
erty upon  the  premises,  he  may  recover  even  as  against  the  owner,  and 
this  wdiether  the  plaintiff's  possession  was  rightful  or  not. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

This  was  an  action  of  trespass,  brought  by  the  appellant, 
against  Louis  P.  Brosseau,  Joseph  Zace  and  John  B,  Martin, 
for  forcibly  breaking  and  entering  the  mill  claimed  by  the 
plaintiff.  The  plaintiff  held  the  legal  title  to  the  premises, 
as  security  for  moneys  advanced  by  him  for  the  real  owners, 
Martin  and  others.  Before  the  alleged  trespass,  the  property, 
by  an  arrangement  of  the  several  parties  in  interest,  Avas  sold 
to  John  B.  Martin  and  Louis  P.  Brosseau,  for  $9898.37,  of 
which  sum  $4000  was  paid  at  the  time,  and  the  balance  was 
to  be  paid  as  follows:  flOOO,  in  eight  months;  $1200,  in  one 
year;  $1237.74,  in  two  years;  $1232.74,  in  three  years,  and 
$1227.71,  in  four  years,  according  to  the  tenor  and  effect  of 
five  promissory  notes,  bearing  interest  at  the  rate  of  ten  per 
cent  per  annum,  the  interest  to  be  paid  annually. 

A  contract  for  the  sale  of  the  mill  property  was  executed 
by  the  plaintiff,  Comstock,  and  JMartin  &  Brosseau,  which  pro- 
vided for  a  conveyance  upon  payment  of  the  notes.  The 
contract  further  provided  :  "  It  is  severally  agreed  between 
said  parties  that,  in  case  of  the  failure  of  either  party  to  per- 
form the  above  provisions  of  this  contract,  they  shall  be 
liable  for,  and  pay  to  the  other  party,  all  the  damages  result- 
ing from  such  failure;  and  in  case  of  failure  of  the  said 
party  of  the  second  part  to  make  either  of  the  payments,  or 
perform  any  of  the  covenants  on  their  part  hereby  made  and 
entered  into,  this  contract  shall,  at  the  option  of  the  party  of 
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the  first  part,  be  forfeited  and  determined,  and  the  party  of 
the  second  part  shall  forfeit  all  payments  made  by  them  on 
this  contract,  and  such  payments  shall  be  retained  by  the  said 
party  of  the  first  part,  in  fall  satisfaction  and  in  liquidation 
of  all  damages  by  him  sustained,  and  he  shall  have  the  right 
to  re-enter  and  take  possession  of  the  premises  aforesaid.'' 

Mr.  Ja^[ES  N.  Orr,  for  the  appellant. 

Mr.  W.  H.  Richardson,  for  appellee  Martin. 

Mr.  J.  Brosseau,  for  the  other  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  brought  by  the  appellant, 
against  the  appellees,  in  the  Kankakee  circuit  court. 

The  alleged  trespasses  consisted  of  breaking  in  a  window 
and  entering  a  mill,  claimed,  at  the  time,  to  ba  in  the  posses- 
sion of  the  a])pellant,  and  in  damaging  personal  property 
therein  situated. 

On  the  trial,  the  appellees  were  found  not  guilty.  There 
can  be  no  question  the  finding-as  to  Martin  was  correct.  In- 
deed no  other  verdict  as  to  him,  in  any  view,  could  be  per- 
mitted to  stand.  He  was  not  present,  and  the  weight  of  the 
evidence  is  that  he  neither  advised  nor  encouraged  the  com- 
mitting of  the  acts  that  were  done. 

The  only  doubt  that  can  arise  in  the  case  is  as  to  the  guilt 
of  Brosseau.  The  other  appellee,  Zace,  was  simply  a  hired 
man,  and  if  the  entry  of  Brosseau  can  be  justified,  he  can 
justify  under  him. 

The  mill,  which  is  the  subject  of  this  controversy,  was 
built  by  Brosseau,  his  brother  and  a  Mr.  Owens.  The  last 
named  parties  sold  their  interest  to  John  B.  Martin,  Jr.,  and 
thereupon  the  contract  shown  in  evidence  was  executed.  It 
is  an  agreement  that  the  ap]H^]lnut  will  convey  the  mill  prop- 
erty  to   Brosseau   &   Martin,   on   their   compliance   with   its 
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terms.  It  provides  for  a  forfeiture,  in  case  of  non-perform- 
ance, at  the  option  of  the  appellant.  The  contract  bears  date 
the  first  day  of  March,  1869,  and  recites  that  Brosseau  Sl 
Martin  had  executed  and  delivered  to  appellant  their  five 
promissory  notes,  payable  respectively  in  eight  months,  one, 
two,  three  and  four  years  thereafter,  amounting,  in  the  aggre- 
gate, to  $5898.37;  all  of  which  were  to  be  paid  before  the 
conveyance  was  to  be  made.  The  lots  on  which  the  mill  had 
been  erected  cost  about  $720,  and  the  principal  part  of  the 
indebtedness  secured  on  the  property,  seems  to  have  been  for 
borrowed  money,  the  appellant  holding  the  legal  title  as  secu- 
rity. 

Previous  to,  and  at  the  making  of,  the  agreement,  Brosseau 
&  Martin  had  been  in  the  exclusive  possession  of  the  mill, 
and  so  continued  up  to  the  18th  day  of  October,  1870. 

On  that  day,  appellant  insists,  the  mill  being  unoccupied, 
Martin  gave  him  the  keys,  and  surrendered  the  property  to 
him.  This,  Martin  explicitly  denies.  It  is  not  pretended 
that  Brosseau  consented  to  the  surrender.  The  books,  and 
some  articles  of  personal  property  belonging  to  the  firm, 
still  remain  in  the  mill.  At  all  events,  on  that  day  the  ap- 
pellant, either  with  or  without  the  consent  of  Martin,  did 
take  possession  of  the  mill,  and  ran  it  up  to  the  morning  of 
the  30th  of  October,  when  Brosseau,  finding  no  one  in  it,  re- 
entered and  took  possession. 

At  the  date  of  these  transactions,  only  two  of  the  notes 
mentioned  in  the  agreement  had  become  due,  neither  of  which, 
however,  had  been  paid,  but  the  appellant  had  not  chosen  to 
exercise  his  option  to  declare  the  contract  forfeited  for  non- 
payment. 

On  the  19th  day  of  October,  the  next  day  after  he  took 
possession  of  the  mill,  he  gave  Brosseau  &  Martin  notice,  in 
writing,  unless  all  arrearages  and  damages  were  paid  within 
30  days  from  the  service  of  notice,  he  would  declare  a  forfeit- 
ure, and  determine  all  their  rights  under  the  contract.  No 
forfeiture  had  then  been  declared,  and  if  payment  should  be 
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made  within  the  time  fixed  by  the  notice,  none  could  be.  It 
may  be  added,  the  appellant  was  in  no  position,  at  the  time 
he  took  possession  of  the  mill,  as  he  says,  to  pnt  an  end  to 
the  contract.  He  still  held  the  unmatured  notes,  and  had 
not  previously  offered  to  surrender  them.  He  could  not  right- 
fully declare  a  forfeiture  and  at  the  same  time  retain  these 
negotiable  securities.     Staley  v.  Murphy,  47  111.  241.. 

The  evidence  is  quite  conflicting  as  to  whether  Martin  ever 
gave  the  appellant  permission  to  take  possession  of  the  mill; 
but  whatever  he  may  have  done,  it  is  apparent  that  it  could 
not  affect  the  rights  of  Brosseau.  One  obligee  in  a  bond  con- 
veying real  estate  can  not  surrender  the  interest  of  another 
without  his  consent.  Smith  v.  Sachett,  15  111.  528;  Ruffner  v. 
MeConnel,  17  111.  212. 

If  it  shall  be  admitted  the  appellant  was  lawfully  in  pos- 
session of  Martin's  interest  in  the  property,  the  utmost  that 
could  be  claimed  for  him  is,  that  he  would  be  a  joint  tenant 
with  Brosseau;  and  it  would  be  absurd  to  hold  that  one  joint 
tenant  can  deprive  his  co-tenant  of  all  participation  in  a  com- 
mon right,  or  maintain  trespass  against  him  for  entering  upon 
his  own  property,  Avhere  no  violence  is  used.  Jamison  v.  Gra- 
ham, 57  111.  94. 

If  we  shall  regard  the  possession  of  appellant  as  exclusive, 
still  he  was  himself  a  mere  intruder  and  a  wrongdoer.  The 
right  of  property  remained  in  Brosseau  &  Martin.  Their 
interests  had  never  been  cut  off  by  any  declaration  of  forfeit- 
ure, if  indeed  they  could  be  terminated  at  all  in  that  way. 
No  matter  what  may  have  been  the  rights  of  Brosseau,  he 
could  not  forcibly  eject  the  appellant,  whether  his  possession 
was  rightful  or  not.     Reeder  v.  Purdy,  41  111.  279. 

The  ownership  of  the  property  remaining  in  Brosseau  & 
Martin,  the  appellant  in  no  event  could  recover  for  damage 
to  the  realty  itself.  He  could  only  recover  such  damages  as 
may  have  directly  accrued  to  him  from  injuries  done  to  his 
person  or  property  through  the  wrongful  invasion  of  his 
possession,  and   such   exemplary  damages   as   the  jury  mioht 
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see  proper  to  award.  The  principle  is  that  a  party  who  has 
no  title  to  premises  can  not  recover  for  an  injury  done  by  him 
ulio  hath  the  title.  Hoots  v.  Graham,  23  111.  82;  Reeder  y. 
Purely,  supra. 

In  this  case,  there  was  no  injury  to  the  person,  and  no 
actual  damage  to  personal  property;  and  under  the  most 
favorable  view  of  the  law  for  the  appellant,  he  could  only 
recover  nominal  and  such  exemplary  damages  as  the  jury 
might  see  fit  to  give  him  for  the  technical  invasion  of  his 
possession.  It  is  a  well  settled  rule  of  practice  in  this  State 
that  a  new  trial  will  not  be  awarded  to  enable  a  party  merely 
to  recover  vindictive  or  nominal  damages.  McKee  v.  Ingalls, 
4  Scam.  33;  Johnson  v.  Weedman,  4  Scam.  497. 

No  error  appearing  that  could  materially  affect  the  merits 
of  the  case,  a  majority  of  the  court  are  of  opinion  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 


The  First  National  Bank  of  Mendota 

V. 

Daniel  Smith,  Collector,  etc. 

1.  Taxation  of  national  banks.  The  41st  section  of  the  act  of 
congress  of  June  3d,  1864,  providing  for  a  national  currency,  expressly 
recognizes  the  right  of  a  State  to  tax  all  shares  in  the  stock  of  national 
hanks,  hut  the  Supreme  Court  of  the  United  States  has  held,  that  this  tax 
must  be  levied  upon  the  individual  shareholders,  and  not  upon  the  capi- 
tal stock  of  the  bank  il4  the  aggregate.- 

2.  Same— 2^Zace  loJiere  taxable.  Under  the  acts  of  congress  on  this 
subject,  shares  in  such  banks  are  subject  to  taxation  by  the  Slate  at  the 
place  where  such  banks  are  located  and  not  elsewl^ere,  without  regard  to 
the  domicile  or  place  of  residence  of  the  shareholders. 
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3.  Same — limitation  of  the  power  of  the  States.  The  only  limitations  upon 
the  power  of  the  States  to  tax  the  shares  of  such  banks  imposed  by  Con- 
gress are,  that  they  shall  not  be  taxed  at  any  otherplacethan  where  such 
banks  are  located ; — that  the  taxation  imposed  shall  not  be  at  a  greater  rate 
than  -upon  other  moneyed  capital  in  the  hands  of  individual  citizens  of  the 
State  and  that  the  tax  so  imposed  shall  not  exceed  the  rate  imposed  upon  the 
shares  of  any  of  the  banks  organized  under  the  authority  of  the  State  where 
such  banks  are  located. 

4.  Same — power  of  Legislature  to  fix  situs  of  shares  for  taxation.  While 
it  is  true  as  a  general  rule,  at  common  law,  that  personal  property  has  no 
situs  of  its  own,  but  follows  the  person  of  the  owner,  the  rule  is  one  of 
convenience  only,  and  there  is  no  constitutional  provision  to  prohibit  the 
legislature  from  changing  the  rule.  Therefore,  the  act  of  1867  which  pro- 
vides  for  taxing  the  shares  of  national  banks  at  the  place  where  such  banks 
are  located,  without  regard  to  the  residence  of  the  owners  of  such  shares, 
is  constitutional  and  valid. 

5.  The  separation  of  the  situs  of  personal  property  from  the  dom- 
icile of  the  owner  for  the  purposes  of  taxation  is  familiar  doctrine  in 
the  courts  of  this  country,  and  has  been  sanctioned  by  this  court. 

6.  Nation  XL  BANK— nature  of  shares.  It  seems  that  shares  in  national 
banks  are  in  the  nature  of  choses  in  action.  They  are  mere  demands  for 
dividends  as  they  become  due.  The  certificates  of  stock  are  merely  evi- 
dence of  the  holder's  title  to  a  given  share  in  the  property  and  fran- 
chises of  the  corporation  of  which  he  is  a  member.  The  bank  is  the 
trustee  of  the  stockholders,  who  must  come  to  its  counter  for  their  divi- 
dends and  their  share  of  assets  on  final  liquidation,  and  no  transfer  of 
stock  can  be  completed  until  shown  upon  the  books  of  the  bank. 

Appeal  from  the  circuit  court  of  La  Salle  county ;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Mr.  Frank  J.  Crawford  and  Messrs.  Crooker  &  Hun- 
ter, for  the  appellant. 

Messrs.  Mayo  &  Widmer,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court  : 

This  was  a  bill  in  equity  exhibited  in  the  circuit  court  of 
La  Salle  county,  by  the  First  National  Bank  of  Mendota, 
against  the  tax  collector  of  the  township  of  Mendota,  in  which 
the  bank  was  situated^  to  restrain  the  collection  of  the  taxes 
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assessed  for  the  year  1871,  against  the  stockholders  of  the  bank, 
upon  their  respective  shares  of  stock.  The  defendant  de- 
murred to  the  bill.  The  court  sustained  the  demurrer,  and 
no  amendment  of  the  bill  being  proposed,  it  was  dismissed. 
The  complainant  appealed  to  this  court. 

The  ground  upon  which  the  bill  seeks  to  restrain  the  col- 
lection of  these  taxes  is,  that  the  taxes  are  levied  in  La  Salle 
county  against  all  the  shareholders,  while  only  a  partof  thefai 
reside  in  that  county,  and  the  others  reside  in  Bureau  county. 
The  position  taken  is,  that  there  is  no  power  to  levy  the  tax 
against  the  shareholders  residing  in  Bureau  county,  because 
their  shares  must  be  considered  as  having  their  situs  only  in 
the  county  where  the  holders  reside.  Therefore  the  taxes,  as 
respected  all  that  class,  were  illegal  and  void,  and  being  ille- 
gal and  void  as  to  them,  they  were  likewise  as  to  stockholders 
residing  in  the  county  where  the  bank  is  located,  by  operation 
of  the  rule  of  the  constitution  requiring  uniformity.  For 
these  reasons,  and  because  the  bank  is  trustee  of  all  the 
stockholders,  it  is  insisted  that  upon  the  ground  of  avoiding 
multiplicity  of  suits,  the  bill  can  be  maintained  by  the  bank. 

The  propositions  upon  which  this  bill  is  based,  when  spe- 
cifically stated,  are  briefly  these  :  (1)  That^n  order  to  a  valid 
tax  the  legislature  must  have  power  or  jurisdiction  over  the 
person  or  property  in  the  county  where  the  tax  is  authorized 
to  be  levied.  (2)  That,  inasmuch  as  a  portion  of  the  owners 
resided  out  of  the  county,  though  in  the  State,  and  the  situs 
of  their  shares  was  at  their  domicile,  the  legislature  was 
powerless  to  change  that  situs,  so  that  there  could  be  no  juris- 
diction of  either  the  person  or  property  in  the  county  of  the 
bank,  and,  therefore,  as  to  all  that  class  of  owners,  the  tax 
was  void.  And,  lastly,  inasmuch  as  the  tax  was  void  iii  respect 
to  owners  of  shares  who  did  not  reside  in  La  Salle  county,  the 
tax  was  likewise,  under  the  constitutional  rule  of  the  State  re- 
quiring uniformity  and  equality,  void  in  respect  to  those 
who  did  reside  in  that  countv. 
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The  41st  section  of  the  act  of  congress  passed  in  1864, 
expressly  recognizes  the  right  of  the  States  to  tax  all  shares 
in  the  stock  of  national  banks.  Notwithstanding  this  recog- 
nition, the  right  was  soon  denied  by  the  banks;  and  the 
qnestion  first  came  before  this  court  in  the  case  of  the  People 
V.  Bradley,  39  111.  120.  It  was  there  held  that  the  stock  was 
taxable,  as  had  previously  been  held  by  the  court  of  appeals 
in  the  cases  of  the  City  of  Utica  v.  Churchill,  and  Van  Allen  v. 
Supervisors,  33  N.  Y.  162. 

In  Bradley^s  case,  as  in  the  New  York  cases,  the  tax  was 
levied  upon  the  capital  stock  of  the  bank  in  the  aggregate, 
and  not  upon  the  individual  shareholders.  These  cases  were 
taken  to  the  Supreme  Court  of  the  United  States,  and  reversed 
upon  the  sole  ground  that  the  tax  must,  under  the  act  of 
Congress,  be  levied  upon  the  individual  shareholders.  3 
Wallace,  572;  4,  ib.  459.  In  this  mode,  it  was  held  the 
shares  could  be  taxed. 

In  obedience  to  this  decision  of  that  court,  our  legislature, 
in  1867,  passed  an  act  requiring  the  taxes  to  be  assessed  upon 
the  individual  shareholders  "  in  the  county,  town  or  district 
where  .such  bank  or  banking  association  is  located,  and  not 
elsewhere,  whether  such  stockholders  reside  in  such  county, 
town  or  district  or  not.'^ 

Having  successfully  resisted  the  attempt  to  tax  the  stock 
of  the  bank  as  a  corporation,  as  appears  by  the  cases  referred 
to,  it  is  now  sought  to  prevent  taxation  of  the  stockholders 
upon  their  shares.  This  language  is  considerately  employed, 
and  it  is  believed  to  be  not  too  broad;  because,  as  will  be 
presently  seen,  if  the  grounds  now  taken  on  behalf  of  the  stock- 
holders are  maintainable,  it  will  only  be  necessary  that  the 
stock  of  the  various  national  banks  in  the  State  shall  be  held 
in  the  name  of  non-residents,  in  order  to  withdraw  the  shares 
altogether  from  the  reach  of  State  legislation  for  taxation. 

Before  proceeding  further  in  this  case,  it  should  be  observed, 
that  the  question  involved    depends  entirely  upon  the  laws 
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of  this  State,  and  is  in  no  manner  embarrassed  by  any  act  of 
congress. 

The  41st  section  of  the  act  of  congress  above  referred  to, 
under  which  these  banks  are  organized,  required  State  taxes  to 
be  imposed  '^  at  the  place  where  the  bank  is  located,  and  not 
elsewhere.^^  But  by  an  act  of  Feb.  1868,  congress  declared 
these  words — "  place  where  such  bank  is  located,  etc.,"  to 
mean  '^  the  State  in  which  the  bank  is  located  and  not  else- 
where." 

This  provision  places  the  shares  in  such  banks  under  the 
taxing  power  of  the  State  wherein  the  bank  is  located, 
and  prohibits  their  being  subject  to  State  taxation  elsewhere. 
This  limitation,  with  the  further  ones  that  the  taxation 
imposed  should  not  be  at  a  greater  rate  than  upon  other 
moneyed  capital  in  the  hands  of  individual  citizens  of  the 
State  where  made  ;  and  that  the  tax  so  imposed,  under  the 
laws  of  any  State, upon  the  shares  of  the  association  author- 
ized by  that  act,  should  not  exceed  the  rate  imposed  upon  the 
shares  of  any  of  the  banks  organized  under  the  authority  of 
the  State  where  such  association  is  located,  constitute  the 
only  limitations  by  congress  on  the  taxing  power  of  the 
State  where  the  bank  is  located,  none  of  which  have  any 
application  to  this  case.  Our  legislature  was  therefore  left 
at  liberty  to  impose  the  same  tax  upon  the  value  of  shares  in 
national  banks  located  here,  which  it  could  upon  any  other 
moneyed  capital  of  our  citizens,  and  fix  the  situs  of  such  shares 
in  its  discretion,  unless  restrained  by  our  own  constitution. 
We  have  made  this  reference  to  the  acts  of  congress  in  order 
to  show  that  the  questions  involved  depend  solely  upon  the 
laws  of  the  State,  and  are  in  no  respect  embarrassed  by  any 
laws  of  congress. 

We  will  now  consider  the  validity  of  the  arguments  urged 
in  favor  of  the  exemption  of  stockholders  of  such  banks 
located  within  this  State,  from  State  taxation,  under  the  act 
of  1867. 
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The  counsel  for  appellant  cite  as  authority  the  case  of  the 
Union  National  Bank  v.  The  City  of  Chicago,  decided  in  1871 
in  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois.  We  have  been  furnished  with  a  copy  of 
the  opinion  delivered  in  that  case,  and  have  given  it  a  very 
careful  examination.  The  same  question  now  under  consid- 
eration was  presented  there,  and  was  decided  adversely  to 
the  right  of  taxation  upon  the  same  grounds  which  are  urged 
by  counsel  for  appellant  in  the  case  before  us.  While  we 
have  great  respect  for  the  opinion  of  the  learned  district 
judge  who  decided  that  case,  we  find  ourselves  unable 
to  concur  either  in  his  reasoning  upon  the  question  or  the 
conclusion  at  which  he  arrives. 

In  order  that  the  position  of  the  court  in  that  case,  and  that 
of  the  counsel  for  the  appellant  in  the  case  before  us,  maybe 
fairly  stated  and  understood,  we  quote  the  language  of  the 
court,  whose  reasoning  the  counsel  for  appellant  adopt  as  the 
principal  foundation  for  their  argument. 

After  giving  the  clauses  of  our  State  constitution  of  1848, 
requiring  uniformity  in  taxation,  the  opinion  proceeds  as  fol- 
lows :  "  And  by  a  series  of  adjudications  of  the  Supreme  Court 
of  Illinois,  it  has  become  settled  law  that  these  provisions  are 
restrictions  upon  the  power  of  taxation  by  the  legislature,  or 
any  authority  under  it.  All  taxes  therefore  assessed  by  munici- 
pal corporate  authorities  must  be  proportionate  and  uniform 
within  the  jurisdiction  of  the  body  imposing  them.  Where 
there  is  jurisdiction  neither  of  the  persons  nor  property,  the 
imposition  of  a  tax  would  be  ultra  vires  and  void.  Jurisdic- 
tion is  as  necessary  to  valid  legislative  as  to  valid  judicial 
action. 

"  Shares  of  stock  are  incorporeal  personal  property,  and  as 
such,  are  held  incapable  of  having  any  situs  save  at  the  domi- 
cile of  the  owner.  In  the  eye  of  the  law  they  have  in  them- 
selves no  locality.  They  accompany  the  person  of*  the  owner 
where  he  goes,  and  he  may  deal  with  them  and  dispose  of  them 
according  to  the  law  of  his  domicile,  which,  if  he  die  intestate, 
4 — 65th  III. 
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governs  their  disposal.  The  act  of  June  13,  1867,  directs  taxes 
to  be  assessed  by  the  authorities  of  counties,  towns,  cities  and 
districts  upon  the  shares  of  these  banks  in  the  county  or  town 
where  the  bank  is  located,  without  regard  to  the  residence  of 
the  owner  or  the  situs  of  the  shares,  and  in  that  respect  I 
regard  it  as  a  violation  of  the  constitution  of  the  State. 

^' The  complainants  show,  and  it  is  not  denied,  that  their 
shareholders  are  scattered  over  the  State,  and  such  taxation 
upon  them  appears  to  me  a  clear  infringement  of  the  constitu- 
tional requisition  that  all  assessments  by  the  corporate  authori- 
ties of  cities,  etc., shall  be  uniform  in  respect  to  persons  and  prop- 
erty within  their  limits.  This  compels  the  taxation  of  the 
stock  owned  by  residents  of  the  State  in  the  county,  city,  town, 
or  district  where  they  reside,  for  the  purpose  of  collecting 
county,  city,  town,  or  district  taxes,  and  a  failure  to  do  so 
destroys  the  rule  of  uniformity  with  respect  to  property  within 
the  limits  of  the  body  imposing  the  taxes,  while  neither  the 
persons  nor  property  are  within  the  jurisdiction  of  the  taxing 
power  at  the  place  of  the  bank's  location. 

^'  If  then  this  statute  is  void  as  to  those  who  do  not  reside  in 
the  district  where  the  bank  is  located,  it  must  be  as  to  those 
w^ho  do ;  because  it  would  then  be  undeniable  that  every 
person  would  not  be  obliged  to  pay  a  tax  in  proportion  to  the 
value  of  his  or  her  property,  and  the  taxes  for  State  purposes 
would  not  be  levied  with  uniformity.  And  if  the  law  be  not 
valid  as  to  shares  of  stock  belonging  to  residents,  the  shares 
of  non-residents  can  not  be  taxed,  because  the  provisions  of 
section  41  of  the  act  of  1864  inhibit  any  tax  upon  non-resi- 
dents that  is  not  imposed  upon  residents  of  the  State,  and 
such  a  regulation  would  be  in  conflict  with  the  federal  con- 
stitution, which  says:  ^the  citizens  of  each  State  shall  be  entitled 
to  all  the  privileges  and  immunities  of  the  citizens  of  ^he 
several  States.'  I  can  not  avoid  the  conclusion  that  this  law 
violates  the  imperative   rule  of  the  constitution." 

There  are  two  vital  points  involved  in  the  foregoing  rea- 
soning and  conclusion  which  challenge  serious  attention.    One 
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is,  in  effect,  that  all  shares  in  the  stock  of  national  banks  in 
this  State,  though  claiming  and  receiving  the  protection  of 
our  laws  and  of  our  State  and  municipal  governments,  will 
wholly  escape  State,  count}^  town,  or  district  taxation  if 
OAvned  by  non-residents  of  the  State,  and  will  be  beyond  the 
reach  of  any  statute  the  legislature  can  pass.  Neither  can 
they  be  taxed  where  tlie  owner  resides. 

They  will  thus  escape  taxation  anywhere,  although  by  the 
act  of  Congress  under  which  these  banks  are  created,  there  is 
a  clear  and  manifest  intention  that  stockholders  should  be 
subject  to  taxation  in  the  State  where  the  bank  is  located. 
The  reasoning  is,  that  they  can  not  be  taxed  in  this  State 
because,  by  a  mysterious  and  indissoluble  tie,  the  situs  of  the 
shares  is  with  the  non-resident  owners.  They  can  not  be 
taxed  where  the  owners  live,  because,  by  the  act  of  Congress, 
they  can  be  taxed  only  in  the  State  where  the  bank  is  located. 

The  other  point  of  this  decision  is,  that  if  an  assessor  in- 
cludes in  his  assessment  certain  property  not  legally  subject 
to  taxation,  not  only  may  the  owner  of  such  property  enjoin 
the  collection  of  the  tax  illegally  imposed  upon  that  property, 
but  all  other  tax  payers,  though  their  taxes  are  thereby  less- 
ened in  amount,  may  avail  themselves  of  his  grievances  and 
enjoin  the  collection  of  taxes  assessed  upon  their  property  ; 
and  this  .upon  the  theory  that  the  addition  to  the  assessment 
roll  of  property  not  subject  to  taxation  violates  the  constitu- 
tional requirement  of  equality  and  uniformity.  We  are  unable 
to  understand  how  this  conclusion  is  reached.  When  prop- 
erty subject  to  taxation  is  wholly  left  out  of  the  assessment, 
it  might  be  contended  with  much  plausibility  that  uniformity 
was  not  attained.  But  even  in  that  case  this  court  has  held 
that  the  collection  of  the  tax  can  not  be  restrained  by  equity. 
Merritt  v.  Farris,  22  111.  511 ;  Schofield  et  al.  v.  Watkins  etal. 
ib.  66. 

And  again,  in  Dunham  et  al.  v.  City  of  Chicago,  55  111.  357, 
where  the  omission  by  the  assessors  to  assess  property  sub- 
ject to  taxation  was  set  up  as  a  defense  to  the  aj^plication  for 
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judgment  against  delinquent  lands,  it  was  held  by  this  court 
that  such  omission  afforded  no  sufficient  ground  for  declaring 
the  taxes  void. 

But  whatever  ground  of  complaint  there  might  be  on  the 
part  of  owners  of  assessed  property  because  other  property 
liable  to  taxation  had  been  omitted  from  the  assessment,  and 
thus  inereasing  their  burdens,  we  are  entirely  unable  to  com- 
prehend how  tax  payers  can  complain  because  property  not 
liable  to  taxation  had  been  included.  The  result  to  them  is 
simply  that  their  taxes  are  thereby  lessened  ;  which  is  certainly 
a  very  novel  reason  for  asking  an  injunction. 

The  case  in  the  United  States  Circuit  Court  to  which  we 
have  been  cited,  was  a  bill  brought  by  the  bank  to  restrain 
the  collection  of  city  taxes  from  any  of  theshareholders,whether 
resident  or  non-resident  in  the  city  of  Chicago.  The  shares  of 
the  residents  were,  even  in  the  view  of  the  court,  properly 
taxable  there.  The  shares  of  the  non-residents  were,  in  the  view 
of  the  court,  not  within  the  city,  but  attached  to  the  persons  of 
their  owners,  at  the  domicile  of  the  latter,  and  were  therefore 
not  taxable  there.  For  aught  that  appeared  there,  all  the 
property  in  the  city  subject  to  taxation  was  assessed.  The 
addition  to  that  assessment  of  property  belonging  to  non- 
residents, and  not  within  the  city,  according  to  the  view  of 
the  court,  may  have  been,  if  that  view  were  correct,  a  wrong 
to  the  non-resident  owners,  but  certainly  was  none  to  the  resi- 
dent tax  payers,  and  did  not  destroy  either  equality  or 
uniformity  of  taxation  as  between  them. 

"We  have  commented  at  such  length  on  this  position  of  the 
federal  court  because  the  same  position  is  taken  by  counsel 
in  the  case  before  us,  on  the  authority  of  that  decision,  and 
the  same  relief  is  asked  for  the  resident  stockholders  that 
was  granted  there. 

As  is  apparent  in  the  extract  from  the  opinion  alr^^ady 
given,  the  decision  rests  upon  two  propositions:  Fitst,  that  a 
tax  can  not  be  assessed  where  there  is  no  jurisdiction  of  either 
the  person  or  the  property.     Second,  that  personal  property 
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has  no  situs  of  its  own,  but  follows  the  person  of  its  owner, 
and  if  this  is  not  always  true  of  tangible  personal  property, 
it  is  of  incorporeal  personal  property  like  shares  of  bank 
stock. 

The  correctness  of  the  first  proposition  is  not  questioned. 
It  is  undoubtedly  true  that  the  legislature  could  not  consti- 
tutionally authorize  Cook  county  to  levy  a  tax  upon  lands  or 
other  property  having  a  fixed  situs  in  La  Salle  county. 

The  second  proposition  is  correct  as  a  general  rule  of  the 
common  law.  It  is  one  of  obvious  convenience  in  determin- 
ing what  law  shall  govern  in  the  distribution  of  estates  of 
deceased  persons.  But  while  it  is  a  rule  of  the  common  law, 
that  is  all  that  can  be  said  of  it.  The  fallacy  of  the  reason- 
ing of  the  federal  court  referred  to,  and  of  the  counsel  for 
the  appellant,  seems  to  be  in  assuming  that  this  rule  of  the 
common  law  can  not  be  changed  by  statute.  The  legislature, 
by  the  act  of  1867,  certainly  intended  to  change  it  in  regard 
to  bank  shares;  and  to  fix  their  situs,  for  all  purposes  of  taxa- 
tion, in  the  county  where  the  bank  is  situated.  The  language 
employed  is  broad  enough  to  effect  the  change,  and  it  has 
been  made,  if  the  legislature  had  the  constitutional  poAver  to 
make  it.  Where  is  the  constitutional  provision  which  pro- 
hibits the  change?  We  have  been  referred  to  none;  and  in 
what  provision  lurks  the  prohibition  we  confess  ourselves  at 
a  loss  to  conjecture.  That  the  decision  of  the  federal  court 
assumes  and  is  based  upon  the  theory  that  the  situs  of  the 
shares  is  inseparable,  even  by  statute,  from  the  person  of  the 
owner,  is  undeniable.  Yet  we  are  pointed  to  no  provision  of 
the  constitution  prohibiting  what  would  seem  to  be  an  exer- 
cise of  one  of  the  plainest  and  simplest  of  legislative  powers. 
That  the  legislature  can  change  the  rule  of  the  common  law^ 
in  this  respect,  seems  to  us  a  proposition  too  plain  for  argu- 
ment; and  if  the  power  had  not  been  practically  denied  by  a 
court  of  such  respectability  we  should  deem  it  one  so  palpably 
clear  as  not  to  admit  of  controversy. 
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Story,  in  his  Conflict  of  Laws,  section  550,  speaking  of  this 
question  of  situs,  says  : 

"  The  general  doctrine  is  not  controverted  that  although 
movables  are  for  many  purposes  to  be  deemed  to  have  no 
sitits  except  that  of  the  domicile  of  the  owner,  yet  this  being 
but  a  legal  fiction,  it  yields  whenever  it  is  necessary  for  the 
purposes  of  justice  that  the  actual  si/its  of  the  thing  should 
be  examined. ^^ 

The  separation  of  the  situs  of  personal  property  from  the 
domicile  of  the  owner  for  the  purposes  of  taxation  is  familiar 
doctrine  in  the  courts  of  this  country,  and  has  been  sanctioned 
by  this  court  in  various  cases.  In  Wilkey  v.  The  City  of  Fekin, 
19  111.  160,  it  was  held  that  a  resident  of  that  city  could  not, 
under  the  charter,  be  taxed  on  personal  property  not  having 
its  actual  situs  within  the  city.  The  situs  of  the  property  w^as 
held,  under  the  charter,  not  to  attach  to  the  person  of  the 
owner.  In  3Iills  v.  TJiornton,  26  111.  300,  a  like  severance  of 
the  situs  from  the  person,  for  the  purposes  of  taxation,  was 
again  recognized.  In  the  City  of  Dunleith  v.  Reynolds,  53 
111.  45,  the  court  held  certain  personal  property  within  the 
city  subject  to  taxation,  though  the  owners  resided  elsewhere. 
These,  it  is  true,  were  cases  of  tangible  property.  But  in  the 
Board  of  Supervisors  v.  Davenport,  40  111.  198,  the  same  prin- 
ciple was  applied  to  property  not  tangible.  It  was  there 
held  that  money  belonging  to  a  resident  of  New  York,  and 
sent  to  an  agent  in  Tazewell  county  to  be  loaned,  was  taxa- 
ble by  the  county.  The  property  was  a  mere  chose  in  action^ 
but  its  situs  was,  by  the  terms  of  the  revenue  law,  severed 
from  the  owner  and  attached  to  the  agent  in  this  State  who 
loaned  the  money.  It  might  be  said  in  reference  to  the  latter 
case  that  the  possession  of  the  agent  was  that  of  the  principal. 
If  this  be  conceded,  it  may  also  be  said  that  the  bank  files 
this  bill  as  trustee  of  the  stockholders;  and  as  such  possesses 
the  lawful  control  over  the  rights  and  interests  of  the  cestuis 
que  trust,  much  greater  than  that  of  a  mere  agent  for  the  loan 
of  money. 
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Shares  in  joint  stock  companies  are  not,  however,  strictly 
speaking,  ehattels,  and  it  has  been  considered  that  they  bear  a 
closer  resemblance  to  choses  in  action,  or,  in  other  words,  they 
are  merely  evidence  of  property.  They  are,  it  is  held,  mere 
demands  for  dividends  as  they  become  due,  and  differ  from 
movable  property,  which  is  capable  of  possession  and  manual 
apprehension.  ^^If,"  says  C.  J.  Shaw,  ^^a  share  in  a  bank  is 
not  a  aliose  in  action,  it  is  in  the  nature  of  a  chose  in  action,  and, 
what  is  more  to  the  purpose,  it  is  personal  property.'^  Ang.  & 
Ames  on  Corp.  9th  Ed.  sec.  560  ;  Hutchins  v.  State  Bank,  12 
Met.  421. 

"Certificates  of  stock,'^  says  Comstock,  J.  in  llechanic^s 
Bank  V.  N.  York  R.  B.  Co.  3  Kern.  627,  "  are  not  securities 
for  money  in  any  sense,  much  less  are  they  negotiable  securi- 
ties. They  are  simply  the  muniments  and  evidence  of  the 
holder^s  title  to  a  given  share  in  the  property  and  franchises 
of  the  corporation  of  which  he  is  a  member.'' 

Under  this  view  of  the  law,  it  would  seem  to  be  eminently 
proper  for  the  legislature  to  fix  the  situs  of  property  so  anom- 
alous in  nature,  for  the  purposes  of  taxation.  The  question, 
however,  is  not  whether  the  act  of  1867,  under  which  these 
taxes  were  levied,  was  just  or  reasonable,  but  simply  whether 
it  was  within  the  limits  of  legislative  power.  If  it  was  not, 
then  there  is  no  power  in  our  legislature  to  change  any 
artificial  rule  of  the  common  law,  and  many  of  the  acts  within 
our  statute  books  are  void  for  the  same  reason. 

But  in  our  opinion  the  act  of  1867  was  not  only  constitu- 
tional, but  was  also  a  very  proper  and  even  necessary  exercise 
of  legislative  power.  It  prescribes  no  unreasonable  rule.  It 
places  the  situs  of  bank  shares  Avhere,  from  the  very  nature  of 
the  property,  it  ought  to  be  placed  for  the  purposes  of  taxa- 
tion. The  act  of  Congress  itself  contemplates  a  severance  of 
the  situs  of  such  shares  from  the  person  of  their  owner,  by 
providing  that  they  should  not  be  taxed  except  in  the  State 
where  the  bank  is  established.  But  apart  from  this,  it  is 
really   much   more  reasonable  to  fix  the  situs  of  shares  at  the 
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place  where  the  bank  is  located,  and  where  it  must  continue 
to  do  its  business  or  wind  up  its  affairs,  than  to  separate  by 
legislation  tangible  personal  property  from  the  person  of  its 
owner.  The  latter  may  be  in  one  county  to-day,  and  in  another 
to-morrow.  Its  actual  situs  is  liable  to  constant  change,  and 
the  title  may  be  transferred  by  the  owner  wherever  he  may 
be.  But  not  so  with  bank  shares.  The  banking  corporation 
has  a  fixed  locality,  where  it  must  transact  its  business,  and 
there  wind  up  its  affairs  when  it  ceases  to  exist.  It  is  the 
trustee  of  the  stockholders,  who  must  come  to  its  counter  for 
their  annual  dividends  and  their  share  of  assets  on  final 
liquidation.  Its  debts  are  payable  at  its  counter,  and  credits 
receivable  there.  No  transfer  of  stock  can  be  completed  unless 
shown  upon  the  books  of  the  bank.  A  list  of  the  names  and 
residence  of  all  the  stockholders  must  be  there  kept.  The 
property,  in  its  own  nature,  possesses  much  more  of  the 
immobility  of  real  estate  than  any  other  personal  property 
which  we  can  now  call  to  mind.  The  legislature,  then,  did  no 
violence  to  the  nature  of  this  property  when  it  fixed  the  situs 
of  the  shares  at  the  locality  of  the  bank. 

We  have  seen  that  the  exercise  of  the  power  by  the  legis- 
lature was  both  proper  and  legitimate.  We  have  shown 
why  it  was  proper  and  legitimate.  It  was  necessary, 
because  if  this  act  had  not  been  passed  much  of  the  bank 
stock  in  the  State  would  have  soon  escaped  taxation  by  modes 
so  obvious  as  to  need  no  specification.  As  it  is,  this  is  impos- 
sible. The  assessor  of  each  county  knows  every  bank  in  the 
county,  and  has  but  to  go  to  the  books  to  ascertain  the  owner- 
ship of  the  shares.  The  act,  instead  of  defeating  uniformity 
and  equality  of  taxation,  which  is  the  theory  upon  which  its 
invalidity  is  asserted,  does,  in  our  judgment,  tend  to  secure 
these  results  more  effectually  than  any  other  method  that 
could  have  been  adopted  . 

Tills  question  has  been  before  the  highest  courts  of  New 
York   and  New  Jersey,  and   they   have   decided    as   we  do. 
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National  Bank  v.  Cook,  3  Vroom,  347 ;  The  People  v.  Commis- 
sioners of  Taxes,  35  New  York,  423. 

We  know  of  no  authority  that  can  be  cited  in  support  of 
the  ruling  of  the  circuit  court  of  the  United  States  for  the 
Northern  District  of  Illinois,  to  which  we  have  already  suffi- 
ciently adverted.  The  case  just  cited  from  35th  Ncav  York, 
in  which  this  point  was  expressly  ruled,  was  afterwards 
carried  to  the  Supreme  Court  of  the  United  States;  this  point 
was  not  deemed  of  sufficient  importance  to  be  raised  before 
that  court;  and  the  judgment  of  the  court  of  appeals  of  New 
York  was  affirmed  there  without  reference  by  the  court  to 
the  question.  4  Wallace,  244. 

We  can  not  regard  the  attempt  of  the  national  banks  to  shield 
their  stockholders  from  all  State  taxation  as  at  all  meritorious. 
They  offer  no  grounds  for  the  alleged  exemption  which  we 
can  regard  as  even  plausible. 

Although  their  franchises  are  conferred  by  act  of  Congress, 
still,  all  their  business,  so  far  as  conducted  with  reference  to 
profit,  is  done  under  our  State  laws,  the  same  as  corporations 
created  by  the  laws  of  this  State.  It  is  by  the  laws  of  the 
State  that  their  business  transactions  are  governed,  and  by  the 
same  laws  that  their  property  is  protected.  So  that  they  are 
under  the  same  duty  to  contribute  to  the  support  of  the  State 
and  municipal  governments  as  any  natural  person  or  State 
corporation  may  be.  Unless  exempted  by  some  plain  rule  of 
law,  they  should  not  ask  a  court  of  equity  to  relieve  their 
stockholders  from  that  duty. 

Decree  affirmed. 
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James  Walsh 
The  People  of  the  State  of  Illinois. 

1.  Criminal  law — Irihery.  At  common  law,  bribery  is  a  grave  and 
serious  ofiense  against  public  justice;  and  the  attempt  or  offer  to  bribe  is 
likewise  criminal,  as  tending  to  corrupt  official  integrity,  and  is  indictable. 

2.  Same — misdemeanor  defined.  Misdemeanors  comprise  all  offenses 
lower  than  felonies  which  may  be  the  subject  of  indictment.  They  are 
of  two  classes,  such  as  are  mala  in  se,  or  punishable  at  common  law,  and 
such  as  are  mala prohibita,  or  penal  by  statute. 

3.  Same — misdemeanors  at  common  law.  Whatever,  under  the  first  class, 
mischievously  affects  the  person  or  property  of  another,  or  openly  out- 
rages decency,  or  disturbs  public  order,  or  is  injurious  to  the  public,  or  is 
a  breach  of  official  duty,  when  done  corruptly,  is  the  subject  of  indict- 
ment. 

4.  Same — offer  to  receive  a  hrihe.  In  this  State,  it  is  an  indictable  mis- 
demeanor to  propose  to  receive  a  bribe  by  an  alderman  of  a  city  council, 
or  by  any  public  officer.  It  must  be  regarded  as  an  incentive  to  offer  one, 
and  a  solicitation  to  commit  an  offense.  Inciting  another  to  the  commis- 
sion of  any  indictable  offense,  though  without  success,  is  a  misdemeanor. 

5.  Same — character  of  accused.  Where  the  defendant  was  convicted  of 
the  offense  of  offering  to  receive  a  bribe,  upon  the  unsupported  testimony 
of  a  single  witness,  who  was  impeached,  and  was  shown  to  have  been 
actuated  by  great  personal  hostility  to  the  accused,  it  was  held.,  that  in 
such  a  case,  involving  so  much  doubt,  the  good  character  of  the  accused 
was  entitled  to  great  weight,  and  that  the  conviction  could  not  be  sus- 
tained. 

Weit  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  William  W.  Farwell,  Judge,  presiding. 

Mr.  John  YanArman,  and  Mr.  Emery  A.  Storrs,  for  the 
plaintiff  in  error. 

Mr.  Charles  H.  Reed,  State's  Attorney,  for  the  people. 

Mr.  JijSTiCE  Thornton  delivered  the  opinion  of  the  Court : 

The  defendant  below  was  an  alderman  of  the  common  coun- 
cil of  the  city  of  Chicago.     As  such,  he  was  indicted  for  a 


1872.]  Walsh  v.  The  People.  59 

Opinion  of  the  Court. 

proposal,  made  by  himself,  to  receive  a  bribe,  to  influence  his 
action  in  the  discharge  of  his  duties. 

The  indictment  is,  in  form,  an  indictment  at  common  law; 
and  it  is  conceded  that  the  statute  has  not  created  such  an 
offense  against  an  alderman.  Our  criminal  code  has  made  it 
an  offense  to  propose,  or  agree  to  receive,  a  bribe,  on  the  part 
of  certain  officers;  but  an  aldermj-n  is  not,  either  in  terms  or 
by  construction,  included  amongst  them.  Rev.  Stat.  1845,  p. 
167,  sec.  87. 

It  is  contended  that  the  act  charged  does  not  fall  within 
any  of  the  common  law  definitions  of  bribery;  that  no  prece- 
dent can  be  found  for  such  an  offense,  and  that,  as  proposi- 
tions to  receive  bribes  have  probably  often  been  made,  and  as 
no  case  can  be  found  in  which  they  were  regarded  as  criminal, 
the  conclusion-  must  follow  that  the  offense  charged  is  no 
offense. 

The  weakness  of  the  conclusion  is  in  the  assumption  of  a 
premise,  which  may  or  may  not  be  true.  This  particular 
phase  of  depravity  may  never  before  have  been  exhibited; 
and  if  it  had  been,  a  change  might  be  so  suddenly  made,  by 
an  acceptance  of  the  offer  and  a  concurrence  of  the  parties, 
as  to  constitute  the  offense  of  bribery,  which  consists  in  the 
receiving  any  undue  reward  to  incline  the  party  to  act  con- 
trary to  the  known  rules  of  honesty  and  integrity. 

But  the  character  of  a  particular  offense  can  not  fairly  be 
determined  from  the  fact  that  an  offense  exactly  analogous 
has  not  been  described  in  tlie  books.  We  must  test  the  crim- 
inality of  the  act  by  known  principles  of  law. 

At  common  law,  bribery  is  a  grave  and  serious  offense 
against  public  justice;  and  the  attempt  oroffer  to  bribe  is 
likewise  criminal. 

A  promise  of  money  to  a  corporator,  to  vote  for  a  mayor 
of  a  corporation,  was  punishable  at  common  law.  Rex  v. 
Plympton,  2  Lord  Raym.  1377. 

The  attempt  to  bribe  a  privy  counsellor,  to  procure  an 
office,  was  an  offense  at  common  law.     JRex  v.    Vaughaiij  4 
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Burr.  2494.  In  that  case,  Lord  Maksfield  said  :  ^'  Wherever 
it  is  a  crime  to  take,  it  is  a  crime  to  give.  Tliey  are  reciprocal. 
And  in  many  cases,  especially  in  bribery  at  elections  to  par- 
liament, the  attempt  is  a  crime.  It  is  complete  on  Ms  side 
who  offers  it.'' 

Why  is  the  mere  unsuccessful  attempt  to  bribe  criminal? 
The  officer  refuses  to  take  the  offered  reward,  and  his  integ- 
rity is  untouched — his  conduct  uninfluenced  by  it.  The  rea- 
son for  the  law  is  plain.  The  offer  is  a  sore  temptation  to 
the  weak  or  the  depraved.  It  tends  to  corrupt,  and,  as  the 
law  abhors  the  least  tendency  to  corruption,  it  punishes  the 
act  which  is  calculated  to  debase,  and  which  may  affect  pre- 
judicially the  morals  of  the  community. 

The  attempt  to  bribe  is,  then,  at  common  law  a  misde- 
meanor; and  the  person  making  the  offer  is  liable  to  indict- 
ment and  punishment. 

What  are  misdemeanors  at  common  law?  Wharton,  in  his 
work  on  criminal  law,  p.  74,  says:  ^^Misdemeanors  comprise 
all  offenses,  lower  than  felonies,  which  may  be  the  subject  of 
indictment.  They  are  divided  into  two  classes :  first,  such  as 
are  mala  in  se,  or  penal  at  common  law;  and  secondl}',  such 
as  are  mala  prohibita,  or  penal  by  statute.  Whatever,  under 
the  first  class,  mischievously  affects  the  person  or  property  of 
another,  or  openly  outrages  decency,  or  disturbs  public  order, 
or  is  injurious  to  public  morals,  or  is  a  breach  of  official  duty, 
when  done  corruptly,  is  the  subject  of  indictment.^^ 

In  the  case  of  the  The  Kiiig  v.  Higgins,  2  East,  5,  the  de- 
fendant was  indicted  for  soliciting  and  inciting  a  servant  to 
steal  his  master's  chattels.  There  was  no  proof  of  any  overt 
act  towards  carrying  the  intent  into  execution,  and  it  was 
argued,  in  behalf  of  the  prisoner,  that  the  solicitation  was  a 
mere  fruitless,  ineffectual  temptation — a  mere  wish  or  desire 

It  was  held,  by  all  the  judges,  that  the  soliciting  was  a  mis- 
demeanor, though  the  indictment  contained  no  charge  that  the 
servant  stole  the  goods,  nor  that  any  other  act  was  done  except 
the  soliciting. 
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Separate  opiiuons  were  delivered  by  all  the  judges. 

Lord  Kenyon  said  the  solicitation  was  an  act,  and  it  would 
be  a  slander  upon  the  law  to  suppose  that  such  an  oiFense  was 
not  indictable. 

Gross,  J.  said  an  attempt  to  commit  a  misdemeanor  was,  in 
itself,  a  misdemeanor.  The  gist  of  the  offense  is  the  incite- 
ment. 

Lawrence,  J.  said :  ^^All  offenses  of  a  public  nature,  that 
is,  all  such  acts  or  attempts  as  tend  to  the  prejudice  of  the 
community,  are  indictable;'^  and  that  the  mere  soliciting  the 
servant  to  steal  was  an  attempt  or  endeavor  to  commit  a 
crime. 

Le  Blanc,  J.  said  that  the  inciting  of  another,  by  whatever 
means  it  is  attempted,  is  an  act  done;  and  if  the  act  is  done 
with  a  criminal  intent,  it  is  punishable  by  indictment. 

An  attempt  to  commit  an  offense,  or  to  solicit  its  commis- 
sion, is  at  common  law  punishable  by  indictment.  1  Haw. 
P.  C.  55;  Whar.  Cr.  Law,  78  and  872;  1  Euss.  on  Cr.  49. 

While  we  are  not  disposed  to  concur  with  Wharton,  to  the 
full  extent,  in  the  language  quoted,  that  every  act  which 
might  be  supposed,  according  to  the  stern  ethics  of  some  per- 
sons, to  be  injurious  to  the  public  morals,  to  be  a  misdemeanor, 
yet  we  are  of  opinion  that  it  is  a  misdemeanor  to  propose  to 
receive  a  bribe.  It  must  be  regarded  as  an  inciting  to  offer 
one,  and  a  solicitation  to  commit  an  offense.  This,  at  com- 
mon law,  is  a  misdemeanor.  Inciting  another  to  the  com- 
mission of  any  indictable  offense,  though  without  success,  is 
a  misdemeanor.  3  Chitty  Cr.  Law,  994;  1  Russ.  on  Cr.  49, 
Cartwright's  case;  Russ.  and  R.  C.  C.  107,  note  b;  Bex  v. 
Higgins,  2  East,  supra. 

As  we  have  seen,  the  mere  offer  to  bribe,  though  it  may  be 
rejected,  is  an  off'ense;  and  the  party  who  makes  the  offer  is 
amenable  to  indictment  and  punishment.  The  offer  amounts 
to  no  more  than  a  proposal  to  give  a  bribe;  it  is  but  a  soli- 
citation to  a  person  to  take  one.  The  distinction  between  an 
offer  to   bribe  and   a  proposal  to  receive  one,  is  exceedingly 
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nice.  The  difference  is  wholly  ideal.  If  one  man  attempt  to 
bribe  an  officer,  and  influence  him,  to  his  own  degradation 
and  to  the  detriment  of  the  public,  and  fail  in  his  purpose,  is 
he  more  guilty  than  the  officer,  who  is  willing  to  make  sale 
of  his  integrity,  debase  himself,  and  who  solicits  to  be  pur- 
chased, to  induce  a  discharge  of  his  duties?  The  prejudicial 
effects  upon  society  are,  at  least,  as  great  in  the  one  case  as  in 
the  other;  the  tendency  to  corruption  is  as  potent;  and  when 
the  officer  makes  the  proposal,  he  is  not  only  degraded,  but 
the  public  service  suffers  thereby. 

According  to  the  well  established  principles  of  the  common 
law,  the  proposal  to  receive  the  bribe  was  an  act  which  tended 
to  the  prejudice  of  the  community;  greatly  outraged  public 
decency;  was  in  the  highest  degree  injurious  to  the  public 
morals ;  was  a  gross  breach  of  official  duty,  and  must  there- 
fore be  regarded  as  a  misdemeanor,  for  which  the  party  is 
liable  to  indictment. 

It  is  an  offense  more  serious  and  corrupting  in  its  tenden- 
cies than  an  ineffectual  attempt  to  bribe.  In  the  one  case,  the 
officer  spurns  the  temptation,  and  maintains  his  purity  and 
integrity ;  in  the  other,  he  manifests  a  depravity  and  dishon- 
esty existing  in  himself,  which,  when  developed  by  the  pro- 
posal to  take  a  bribe,  if  done  with  a  corrupt  intent,  should 
be  punished;  and  it  would  be  a  slander  upon  the  law  to  sup- 
pose that  such  conduct  can  not  be  checked,  by  appropriate 
punishment. 

In  holding  that  the  act  charged  is  indictable,  we  are  not 
drifting  into  judicial  legislation,  but  are  merely  applying  old 
and  well  settled  principles  to  a  new  state  of  facts. 

We  are  compelled,  however,  to  reverse,  upon  the  evidence, 
and  shall  not  therefore  further  allude  to  the  law  of  the  case, 
or  to  the  errors  assigned  upon  instructions  given  and  refused. 

The  defendant  was  found  guilty,  upon  the  unsupported 
testimony  of  one  Goggin;  and  it  appears  that  there  were  two 
persons  of  the  name  of  Walsh  referred  to  by  Goggin,  in  his 
numerous  conversations  •  one  was  a  member  of  the  board  of 
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education^  and  the  other,  the  present  defendant^  was  a  mem- 
ber of  the  common  council  of  Chicago. 

After  the  date,  as  fixed  by  Goggin,  of  the  proposal,  on  the 
part  of  the  defendant,  to  receive  a  bribe,  Goggin  said  to  one 
Young  that  he  had  agreed  to  give  |2000  to  Walsh,  but  that 
he  now  demanded  $4000.  Young  replied  there  are  two  per- 
sons of  that  name;  ^Svhich  one  is  it?"  Goggin  said:  "It  is 
Walsh  of  the  board  of  education ;  the  alderman  is  a  gentle- 
man." 

Goggin  complained  to  one  Miller  that  the  defendant  had 
prevented  him  from  selling  his  lot  to  the  city,  and  said:  "I 
will  get  a  chance  at  him  some  of  these  days." 

He  also  said  to  Donovan:  "Walsh  is  my  bitterest  enemy, 
and  I  will  do  everything  in  my  power  to  send  him  up." 

To  CuUerton:     "I  have  nothing  against  any  alderman  but 

Jim  Walsh;  and,  by ,  I  will   fix   him,  if  swearing  will 

do  it." 

To  Gustave  Busse :     "  All  I  want  is  Walsh — that  d d 

scoundrel;  I  Avant  to  go  for  him.  If  I  can  bring  him  to  the 
penitentiary,  I  am  going  to  do  it." 

To  Fred.  Busse :  "  There  is  only  one  man  I  want  to  go 
for — Walsh.  If  I  can  get  on  the  stand,  if  T  don't  fix  him, 
and  get  him  in  the  penitentiary!" 

Upon  cross-examination,  Goggin  denied  all  hostility,  and 
any  expressions  of  hostility,  toward  the  defendant;  and  he 
also  denied  the  conversation  testified  to  by  Young. 

We  might  make  further  reference  to  the  evidence,  but 
enough  has  been  cited  to  show  a  deep  feeling  of  hostility,  on 
the  part  of  the  witness,  toward  the  defendant,  and  a  deter- 
mination to  have  him  convicted,  if  false  swearing  could  do 
it.  We  must  credit  the  numerous  witnesses  who  contradict 
the  prosecutor.  He  is  therefore  impeached,  and,  to  a  great 
extent,  rendered  unworthy  of  belief.  He  can  not  have  sworn 
to  the  truth,  if  we  believe  the  impeaching  witness ;  or  if  upon 
the  trial  he  testified  truly,  then  he  made  wilfully  false  state- 
ments, to  divers  persons,  before  the  trial. 
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Not  only  is  there  a  reasonable  doubt  created  as  to  the  guilt 
of  the  accused,  but  the  mind  is  forced  to  the  conclusion  that 
the  prosecution  was  the  result  of  personal  animosity^  and  was 
carried  on  for  the  gratification  of  malicious  feeling.  There 
is  no  safety  to  the  good,  or  virtuous,  or  innocent,  if  convic- 
tions can  be  had  upon  the  testimony  presented  in  this  record. 

In  a  case  involved  in  so  much  doubt,  the  good  character 
of  the  accused,  abundantly  proved,  was  entitled  to  great 
weight.  A  large  number  of  witnesses  testified  that  his  gen- 
eral reputation  for  honesty  and  integrity  was  good. 

Under  all  the  circumstances,  it  is  almost  incredible  that  a 
verdict  of  guilty  was  obtained. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Breese:  I  concur  in  reversing  the  judgment, 
but  do  not  concur  in  all  the  views  presented  in  this  opinion. 

Mr.  Justice  Scott  :  I  concur  in  reversing  the  judgment 
in  this  case,  but  dissent  from  the  views  expressed  in  the  opin- 
ion of  the  majority  of  the  court. 

There  is  no  statute  in  this  State  which  defines  the  offense 
for  which  the  plaintiff  in  error  was  indicted  and  convicted. 
It  is  a  common  law  indictment,  and  it  was  sought  to  charge 
him  with  having,  in  his  official  capacity,  offered  to  receive  a 
bribe. 

The  indictment  alleges  that  the  plaintiff  in  error,  "on  the 
1st  day  of  December,  1871,  then  a  member  of  the  common 
council  of  the  city  of  Chicago,  to- wit,  an  alderman,  did  then  and 
there  unlawfully,  wickedly,  corruptly,  and  contrary  to  his 
duty  as  such  alderman,  propose  to  receive,  as  a  bribe,  of  and 
from  William  Goggin,  a  large  sum  of  money,  to-wit,  the  sum 
of  14000,  to  induce  him,  the  said  Walsh,  as  such  alderman, 
to  use  his  influence  with  favor,  as  such  alderman,  to  induce 
and  secure  the  purchase  by  said  common  council,  of  said 
William  Goggin,  for  said  city  of  Chicago,  for  the  place 
whereon  to  erect  a  public  school  house,'^  certain  real  estate,  it 
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being  the  duty  of  said  common  council  to  purchase  real  estate 
for  said  city  whereon  to  erect  school  houses,  contrary  to  law, 
etc. 

The  only  question  of  any  importance  presented  by  the-rec- 
ord  is,  whether  there  is  any  such  offense  known  to  and  indict- 
able at  common  law  as  an  offer  by  any  officer  to  receive  a  bribe 
for  his  influence,  in  his  official  capacity,  to  induce  his  favor- 
able action,  for  corrupt  and  improper  purposes. 

Bribery,  at  common  law,  is  defined  to  be  "the  receiving  or 
offering  any  undue  reward  by  or  to  any  person  whatever  whose 
ordinary  profession  or  business  relates  to  the  administration 
of  public  justice,  in  order  to  influence  his  behavior  in  office, 
and  incline  him  to  act  contrary  to  the  known  rules  of  honesty 
and  integrity."  But  in  a  more  extended  and  enlarged  sense, 
it  may  be  committed  by  any  person  in  an  official  situation 
who  shall  corruptly  use  the  power  and  interest  of  his  place 
for  rewards  or  promises,  and  by  any  person  who  shall  give  or 
offer  or  take  a  reward  for  offices  of  a  public  nature.  3  Green- 
leaf,  sec.  71;  1  Russell  on  Crimes,  154;  4  BL  Com.  139. 

In  England  the  offense  of  taking  bribes  was  punished  in 
inferior  officers  with  fine  and  imprisonment,  and  in  those  who 
offer  a  bribe,  though  not  taken,  the  same.     4  Bl.  Com.  140. 

It  is  said  that  the  law  abhors  the  least  tendency  to  corrup- 
tion, and  upon  the  principle  that  an  attempt  to  commit  a  mis- 
demeanor is  itself  a  misdemeanor.  Attempts  to  bribe  public 
officers,  though  unsuccessful,  have  been  held  to  be  criminal. 
The  object  was  to  preserve  purity  in  official  conduct,  and  in 
the  administration  of  justice;  and  the  tendency  of  the  bribe 
being  to  corrupt  official  conduct,  and  pervert  justice,  he  who 
received  and  he  who  offered  the  bribe  were  alike  punished. 

In  no  definition  of  bribery  that  I  have  seen  does  it  include 
a  mere  offer  on  the  part  of  an  officer  to  be  himself  bribed. 
ISo  reference  has  been  made  to  any  elementary  work,  or  to  any 
adjudged  case  that  gives  such  a  definition,  and  I  am  persuaded 
that  no  such  authority  can  be  found. 
5 — 65th  III. 
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Dissenting  opinion  of  Mr.  Justice  Scott. 

Bribery  is  punished  on  the  ground  that  it  tends  to  produce 
official  misconduct  or  to  corrupt  the  administration  of  justice. 
It  is  difficult  to  understand  how  a  mere  offer  on  the  part  of 
an  officer  to  receive  a  bribe  could  come  within  the  reason  of 
the  rule.  A  party  who  would  express  a  willingness  to  receive 
a  bribe  for  his  official  influence  is  necessarily  corrupt^  but 
no  extrinsic  motive  is  brought  to  bear  on  him  by  a  mere 
offer  on  his  part  not  accepted  other  than  his  own  evil  incli- 
nations which  previously  existed,  and  hence  an  offer  to  re- 
ceive a  bribe  does  not  come  within  any  definition  of  bribery. 

There  is  no  such  offense  defined  by  our  statute  or  the  com- 
mon law,  as  an  offer  on  the  part  of  an.  alderman  to  receive  a 
bribe,  as  alleged,  and  the  motion  to  quash  the  indictment 
ought  to  have  been  allowed,  and  because  it  was  not  sustained 
I  am  of  opinion  that  the  judgment  ought  to  be  reversed. 

I  am  unable  to  comprehend  how  a  party  may  be  indicted 
for  an  alleged  crime  wholly  unknown  to  the  law,  and  on  the 
trial  be  convicted  of  immoral  conduct,  even  if  it  be  admitted 
that  such  conduct  tends  to  produce  official  misconduct,  and 
punished  as  bribery  was  punished  at  common  law.  It  would 
certainly  constitute  an  anomalous  proceeding  in  criminal  ju- 
risprudence. 

Nearly,  if  not  all  of  the  misdemeanors  defined  by  common 
law  writers,  which  it  has  been  thought  necessary  to  be  pun- 
ished, have  been  defined  in  our  criminal  code,  and  provision 
made  for  the  summary  punishment  before  justices  of  the 
peace,  and  by  indictment,  and  in  my  judgment  it  is  against  the 
policy  of  our  laws  to  permit  indictments  for  such  offenses  not 
defined  by  statute.''^ 

*BussE  V.  The  People, 

Per  Curiam:  Thisindictmeat  is  for  the  same  offense  and  in  all  respects  like 
the  one  in  Walsh  v.  The  People. 

The  views  of  the  majority  of  the  court,  on  all  the  questions  raised,  have  been 
fully  stated  in  the  opinion  in  that  case,  to  which  reference  is  made. 

The  evidence  in  the  record  has  been  carefully  considered,  and  it  is  the  opinion 
of  the  court,  all  the  members  concurring,  that  the  verdict  in  this  case  is  not  sup- 
ported by  the  evidence. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Theodore  Canisius  et  al, 

V. 

Ahira  Merrill  et  al. 

1.  Mechanic's  ia-e.-^— construction  of  the  statute.  The  mechanic's  lien 
statute  is  in  derogation  of  common  right,  and  must  receive  a  strict  con- 
struction. The  lien  given  is  only  for  labor  performed  or  materials  fur- 
nished in  erecting  or  repairing  any  building  or  the  appurtenances  thereof; 
it  does  not  extend  to  other  improvements  made  upon  a  farm,  such  as 
fencing. 

3.  Interest — of  the  rate  alloioed.  Ten  per  cent  interest  is  only  allow- 
able by  virtue  of  an  express  contract  to  that  eftect  between  parties. 

Writ  of  Error  to  the  Circuit  Court  of  Kane  county  ;  the 
Hon.  SiLVANUS  Wilcox,  Judge,  presiding. 

Mr.  Charles  J.  Metzner,  for  the  plaintiifs  in  error. 

Messrs.  Parks  &  Annis,  for  the  defendants  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  petition  to  enforce  a  mechanic's  lien  for  work 
and  materials  furnished  by  the  petitioners  for  a  house  and 
improvements  upon  a  certain  farm,  comprising  a  fractional 
quarter  section  of  land  owned  by  Emma  Canisius,  and  occu- 
pied by  her,  together  with  her  husband,  the  other  defendant. 

The  petition  sets  forth  that,  between  the  19th  day  of  April 
and  the  29th  day  of  June,  1870,  lumber  to  the  amount  of 
$32.49  was  furnished  for  the  erection  of  buildings  and  im- 
provements on  the  premises  ;  that  on  the  20th  day  of  Septem- 
ber, 1870,  a  contract  in  writing  was  entered  into  between  the 
parties,  under  which  the  petitioners  were  to  build  a  house 
upon  the  premises  and  furnish  the  lumber  and  materials  for 
the  same;  that  the  work  Avas  finished  on  or  about  the  20th  of 
January,  1871,  and  that  S430  remains  due  and  unpaid  under 
that  contract;  that  in  the  completing  of  the  work  |80  of  extra 


6S  Canisius  et  al.  v.  Merrilt.  et  al.         [Sept.  T., 

Opinion  of  the  Court. 

work  was  done ;  that  on  or  about  November  5th,  1870,  a  con- 
tract was  made  with  the  said  Emma  under  which  the  petition- 
ers furnished  lumber,  principally  fencing  and  fence  posts,  to 
the  amount  of  $80,  to  be  used  upon  said  farm  in  the  improve- 
ment of  it. 

The  petition  alleges  that  the  petitioners  are  entitled  to  inter- 
est upon  the  bills  from  the  time  they  became  due,  at  the  rate 
of  ten  per  cent  after  thirty  days,  and  prays  that  an  account 
may  be  taken  of  the  amount  due,  with  interest  on  the  same 
since  due. 

A  decree  was  entered  by  default  against  the  defendants^ 
finding  the  amount  due  to  be  |671.15,  and  ordering  a  sale  of 
the  premises  to  satisfy  the  same. 

It  is  assigned  for  error  in  the  decree  that  it  admitted  a  lien 
for  materials  furnished  for  making  improvements  on  a  farm, 
and  that  it  allowed  ten  per  cent  interest  on  the  amounts  due. 

The  statute  gives  the  lien  for  labor  or  materials  furnished 
for  erecting  or  repairing  any  ^^ building,  or  the  appurtenances 
of  any  building/'  on  any  piece  of  land  or  town  lot. 

The  statute  is  in  derogation  of  common  right,  and  is  to  re- 
ceive a  strict  construction.  The  lien  is  only  allowed  for  what 
is  furnished  for  erecting  or  repairing  a  '^  building,  or  the  ap- 
purtenances of  any  building,''  not  for  making  other  improve- 
ments on  a  farm. 

One  claim  in  the  petition  is  for  lumber  furnished  for  the 
erection  of  buildings  and  improvements;  another  one  is  for 
lumber,  principally  fencing  and  fence  posts,  to  be  used  upon 
the  farm  in  the  improvement  of  it.  The  decree  finds  the  in- 
debtedness to  be  for  lumber  and  materials  furnished  for  the 
construction  of  the  house  and  improvements  on  the  premises. 
It  cannot  be  intended  that  improvements  on  a  farm  mean  tlie 
erecting  or  repairing  of  a  building,  or  the  appurtenances  of  a 
building,  upon  it.  It  should  appear  by  the  record  that  the 
case  is  clearly  one  within  the  statute. 

Ten  per  cent  interest  is  only  allowable  in  virtue  of  an  ex- 
press contract  to  that  eifect  between  parties.     The  allegation 
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in  the  petition  that  the  petitioners  are  entitled  to  interest  on 
their  bills  from  the  time  they  became  due,  at  ten  per  cent,  after 
thirty  days,  appears  to  be  a  mere  conclusion,  without  the 
statement  of  any  contract  from  which  it  arises. 

The  principal  amount  of  $430  was  due  under  a  contract  in 
writing,  which  is  silent  about  interest.  This  rate  of  interest 
should  not  have  been  allowed  by  the  decree. 

In  order  to  make  up  the  amount  found  due  by  the  decree, 
the  petitioners  must  have  been  allowed  their  claim  in  full  for 
what  they  furnished  for  making  improvements  on  the  prem- 
ises, as  well  as  for  erecting  the  building  and  its  appurtenances, 
as  also  their  claim  of  ten  per  cent  interest. 

The  decree  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


Manufacturers'  National  Bank 

V. 

Alfred  S.  Barnes  et  ah 

1.  Agency  —  right  to  presume  authority.  Where  the  plaintiff,  in  an 
action  against  a  bank  to  recover  deposits,  expecting  to  be  absent  for 
a  short  time,  gave  his  clerk  and  book-keeper  a  power  of  attorney  to 
draw  checks  on  the  defendant  against  deposits  for  fifteen  days  only^ 
and  deposited  the  power  of  attorney  with  defendant,  and  after  his  re- 
turn, resumed  his  business  of  drawing  his  own  checks ;  and  it  appeared 
that  after  the  expiration  of  the  power  of  attorney,  the  clerk  continued  to 
draw  checks  without  the  knowledge  of  the  plaintiff,  a  part  of  which  he 
applied  to  the  business  of  the  plaintiff,  and  appropriated  the  balance  to 
his  own  use :  Held,  that  the  defendant  was  liable  to  the  jDlaintiff  for  the 
moneys  paid  out  on  the  checks  drawn  by  the  clerk  after  his  agency 
ceased,  and  which  he  appropriated  to  his  own  use. 

2.  And  when  the  plaintiff's  bank-book  was  written  up,  showing  the 
payment  of  such  checks,  and  the  checks  delivered  to  the  clerk  with  the 
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bank-book,  but  the  plaintiff  had  not  examined  the  same,  and  had  no 
knowledge  of  the  facts,  it  was  held,  that  the  bank  had  no  right  to  presume 
that  the  clerk  had  a  general  authority  to  draw  checks  thereafter,  from  such 
fact. 


Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Beckwith,  Ayer  &  Kales,  for  the  appellant. 

Messrs.  Lyman  &  Jackson,  for  the  appellees. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  action  was  brought  by  Barnes  &  Co.  to  recover  from 
the  bank  a  balance  claimed  to  be  due  on  deposits  made  by  the 
plaintiffs  with  the  bank.  The  deposits  were  admitted,  but 
the  defense  set  up  was  payment  to  the  plaintiffs'  clerk,  under 
the  following  circumstances: 

It  appears  that  on  the  '22d  of  June,  1870,  Barnes,  the  resi- 
dent partner  at  Chicago,  and  the  only  person  authorized  to 
draw  checks,  being  obliged  to  leave  the  city  for  a  short  time, 
gave  to  a  clerk,  employed  by  him  as  book-keeper  and  cashier, 
a  power  of  attorney  authorizing  him  to  draw  checks  on  the 
bank  for  fifteen  days.  This  power  of  attorney  was  lodged 
with  the  bank,  a  conversation  having  been  previously  had 
with  the  assistant  cashier  in  regard  to  it. 

On  the  7th  of  July,  Barnes  returned,  and  resumed  the  charge 
of  his  business.  Nevertheless,  the  clerk  continued  to  draw 
occasional  checks,  signing  the  name  of  Barnes,  with  the  initial 
letter  of  his  own  name,  to  indicate  his  agency.  He  continued 
to  check  until  the  following  January,  the  whole  amount 
drawn  being  $4547.94.  Of  this  sum,  the  clerk  had  used 
$1509.39  in  paying  debts  of  the  firm,  but  without  the  knowl- 
edge of  Barnes.  During  this  interval,  the  bank-book  of  the 
firm  had  been  several  times  written  up,  and  the  paid  checks 
returned ;  but  as  this  had  been  attended  to  by  the  same  clerk, 
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acting  in  his  capacity  of  book-keeper  and  cashier,  the  fact 
that  he  had  been  drawing  checks  after  the  power  of  attorney 
had  expired  was  not  discovered  by  the  plaintiffs  until  January. 
Judgment  was  obtained  in  the  Superior  Court  for  the  amount 
of  the  checks  drawn  by  the  clerk,  less  the  sum  applied  by 
him  to  the  debts  of  the  firm,  for  which  the  plaintiffs  gave  the 
bank  credit. 

The  case  was  tried  by  the  court  without  a  jury,  and  it  is 
insisted  the  court  erred  in  rendering  judgment  for  any  greater 
sum  than  the  amount  checked  out  by  the  clerk  before  the 
bank-book,  or  pass-book,  of  the  plaintiffs  was  writteu  up  the 
first  time,  when  all  the  checks  were  returned  to  the  plaintiffs.. 
It  is  claimed  that,  from  that  date  at  least,  the  bank  had  the 
right  to  presume  that  the  clerk  had  authority  to  draw  checks. 

There  is,  at  first  blush,  a  certain  plausibility  in  this  view, 
but  it  will  not  bear  examination.  The  same  question  arose 
in  the  case  of  Weiser  v.  Denison,  10  N,  Y.  68.  There,  as  here, 
a  clerk  had  drawn  checks  in  the  name  of  his  employer,  and 
the  pass-book  had  been  several  times  written  up  and  the 
checks  returned  before  discovery  of  the  fraud.  The  court 
held  that  the  balancing  of  the  pass-book  and  the  return  of  the 
checks  are  for  the  protection  of  the  depositor,  and  not  for  that 
of  the  bank,  and  the  failure  of  the  depositor  to  examine  the 
checks  is  not  such  negligence  on  his  part  as  to  exonerate  the 
bank  from  liability  for  the  continued  payment  of  checks  im- 
properly drawn.  We  do  not  agree  with  counsel  for  appellant 
in  regarding  the  present  case  as  stronger  for  the  bank  than 
that.  In  the  case  before  us,  the  checks  drawn  by  the  clerk 
showed  upon  their  face  that  they  were  drawn  by  him,  and  the 
bank  knew,  by  a  document  in  its  own  possession,  and  which 
had  been  made  the  subject  of  a  special  conversation  with  one 
of  its  officers,  that  the  clerk  had  authority  to  draw  checks  only 
for  fifteen  days  from  the  22d  of  June.  The  facts  that  the 
plaintiff  had  been  thus  careful  to  give  the  clerk  express  writ- 
ten authority,  and  to  limit  it  to  fifteen  days,  and  to  lodge  this 
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authority  with  the  bank  in  pursuance  of  a  previous  arrange- 
ment, were  sufficient  to  show  the  bank  that  the  plaintiff  had 
no  intention  of  giving  to  the  clerk  a  general  authority  to 
draw.  The  bank  was  guilty  of  great  negligence  in  paying 
checks  of  the  clerk  drawn  after  that  period,  and  can  not  be 
excused  merely  because  the  plaintiff  failed  to  examine  the 
returned  checks,  which  he  had  a  right  to  presume  had  been 
drawn  by  himself  alone. 

We  consider  the  reasoning  of  the  New  York  court  of  ap- 
peals, in  the  case  cited,  very  satisfactory,  and  adopt  its  de- 
cision as  the  better  rule. 


The  judgment  is  affirmed. 


Judgment  affirmed. 


The  Boakd  of  Trade  of  the  City  of  Chicago 


J.  Buckingham  et  al. 

Warehouseman's  lien — liow  lost.  After  the  great  fire  in  Chicago,  on 
the  8th  and  9th  cla3^s  of  October,  1871,  which  destroyed  and  damaged  much 
of  the  grain  stored  in  that  city,  and  left  the  balance  exposed  to  both  tire 
and  weather,  the  board  of  trade,  acting  in  behalf  of  unknown  owners  and 
parties  interested,  and  with  the  assent  of  the  several  warehousemen,  took 
possession  of  the  grain  unconsumed,  preserved  and  sold  the  same  for  the 
benefit  of  the  owners.  Previous  to  the  sale,  the  warehousemen  agreed,  in 
waiting,  with  the  board  of  trade,  that  the  latter  might  sell,  the  former  to 
receive  two  cents  per  bushel  as  accrued  storage  thereon.  After  the  sale 
they  claimed  a  lien  on  the  fund  for  charges  for  storage  over  and  above  the 
sum  stipulated :  Held,  that,  under  the  circumstances,  they  had  lost  their 
lien  for  storage,  except  for  two  cents  a  bushel ;  and  that  the  expense  in- 
curred in  preserving  the  grain  was  a  proper  charge  to  be  deducted  from 
the  fund. 
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Messrs.  Hitchcock,  Dupee  &  Evarts,  for  the  appellants. 
Messrs.  McCagg,  Fueeer  &  Culver,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  by  appellants,  in  the  cir- 
cuit court  of  Cook  county,  against  appellees. 

It  appears  that,  previous  to  the  8th  and  9th  days  of  Octo- 
ber, 1871,  there  was  stored  in  the  elevators.  Galena,  Hiram 
Wheeler,  Munger  and  Armour,  Nation  and  Central  A,  more 
than  a  million  bushels  of  grain.  By  the  fire  of  those  dates 
a  large  portion  of  this  grain  was  destroyed  or  greatly  dam- 
aged. After  the  progress  of  the  fire  had  been  arrested,  the 
unconsumed  grain  in  these  warehouses  still  continued  to  burn, 
and  it  was  exposed  to  both  fire  and  weather.  The  board  of 
trade  of  the  city  of  Chicago,  acting  on  behalf  of  the  unknown 
owners  and  parties  interested  in  the  grain,  with  the  assent  of 
the  owners  of  the  elevators,  took  possession  of  the  grain. 
They  employed  labor  for  its  preservation,  and  about  the  30th 
day  of  the  same  month  sold  it  at  auction,  wdien  between  §60,- 
000  and  $70,000  was  realized  from  its  sale. 

Previous  to  the  sale,  the  warehouse  owners  stipulated  and 
agreed  with  the  board  of  trade,  that  they  might  proceed  to  sell 
the  grain,  the  warehousemen  to  receive  two  cents  per  bushel 
as  accrued  storage  thereon.  The  grain  was  sold  subject  to 
this  charge,  which  was  paid  by  the  purchaser  to  the  ware- 
housemen. 

On  the  20th  of  the  following  November,  the  board  of  trade 
filed  their  bill  against  all  unknown  persons  having  any  inter- 
est in  the  proceeds  of  the  sale,  praying  that  the  sale  be  ap- 
proved and  the  proceeds  distributed.  Publication  was  made 
against  the  defendants.  A  decree  was  subsequently  rendered 
in  accordance  with  the  prayer  of  the  bill,  and  the  matter  was 
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referred  to  the  master  to  take  proofs  and  report  who  were  en- 
titled to  participate  in  the  distribution  of  the  fund,  and  the 
proportionate  share  of  each  claimant. 

The  owners  of  the  warehouses  thereupon  filed  their  petition, 
alleging  that  they  were  warehousemen,  and  as  such  had  a  lien 
for  their  charges  for  the  storage   of  the  grain. 

The  holders  of  warehouse  receipts  for  this  grain  also 
filed  their  claims  before  the  master,  who  reported  that  they 
were  entitled  to  the  fund ;  but  the  warehousemen  excepted  to' 
the  report,  and  on  a  hearing  on  the  exceptions  they  were  sus- 
tained and  the  case  referred  back  to  the  master.  He  thereupon 
reported  that  the  several  warehousemen  had  claims  for  stor- 
age, amounting  in  the  aggregate  to  $25,400.27,  and  also  re- 
ported the  amount  each  holder  of  warehouse  receipts  was  en- 
titled to  receive  of  the  balance  of  the  fund.  The  report  of 
the  master  was  approved,  and  a  decree  rendered  requiring  the 
receiver  to  pay  to  each  claimant  reported  to  be  entitled  to  par- 
ticipate in  the  fund,  the  amount  he  was  reported  as  entitled  to 
receive. .  From  this  decree  the  board  of  trade  have  appealed^ 
and  ask  a  reversal  of  the  decree. 

This  record  presents  the  question  whether  appellees,  by  their 
acts  and  agreement,  parted  with  their  possession  of  this  grain 
in  such  a  manner  as  to  lose  their  lien  for  storage  thereon.  It 
is  conceded  that,  as  a  general  rule,  a  person  holding  such  a 
lien,  loses  it  by  voluntarily  parting  with  the  property  on  which 
the  lien  exists.  But  it  is  contended  that  in  this  case  there  was 
not,  by  the  warehousemen,  an  abandonment  of  possession  to 
the  extent  that  the  lien  was  released;  that  the  board  of  trade 
took  charge  of  the  grain  for  the  purpose  of  preserving  as 
much  as  could  be  done,  for  the  benefit  of  all  persons  in  inter- 
est; and  that  it  was  not  intended  to  release  the  lien.  On  the 
other  hand,  it  is  ui'ged  that,  from  the  entire  transaction,  it  can 
not  be  inferred  that  there  was  an  understanding  that  the  lien 
was  to  be  preserved. 

The  board  of  trade,  without  claim,  voluntarily  took  possession 
of  the  grain^  with  the  assent  of  the  warehousemen,  and  for 
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the  sole  purpose  of  saving  all  that  could  be,  and  without  their 
intervention  it  is  apparent  that  it  would  all  have  been  lost, 
and  the  warehousemen  must  have  so  regarded  it  when  they 
consented.  Had  it  not  been  for  the  board  of  trade  none  of 
the  grain  would  probably  have  been  saved,  and  there  would 
have  been  nothing  for  the  warehousemen  to  claim. 

It  appears  from  the  evidence  that  the  w^arehousemen,  in 
their  written  agreements,  expressly  reserved  a  lien  of  two 
cents  per  bushel  on  all  grain  that  should  be  removed.  But 
they  fail  to  reserve  any  other  or  further  lien.  Nor  is  there 
any  evidence  that,  during  all  the  time  the  board  of  trade 
had  possession,  or  at  the  time  the  stipulations  were  given,  or 
prior  to  or  at  the  sale,  appellees  said  anything  from  which  it 
can  be  inferred  that  they  claimed  any  other  lien  than  the  two 
cents  a  bushel  for  the  grain  that  should  be  removed.  Had 
they  intended  to  insist  on  a  further  lien,  we  must  believe  that 
they  would  have  notified  the  board  of  trade  of  their  intention 
to  enforce  it,  when  they  entered  into  the  stipulation.  They 
were  careful  to  insist  upon  the  two  cents  a  bushel  on  the  grain 
that  should  be  removed.  And,  as  rational  business  men,  we 
must  suppose  that,  had  they  intended  to  insist  upon  a  further 
lien,  they  would  have  attempted  to  preserve  it  by  stipulation, 
or  at  least  given  notice  of  their  claim.  It  is  incomprehensi- 
ble that  they  would  insist  upon  the  two  cents  per  bushel,  and 
not  even  allude  to  any  other  claim  of  a  lien,  if  they  intended 
to  rely  upon  it  after  the  sale. 

It  is  a  rule  of  interpretation,  that  the  expression  of  one 
thing  is  the  exclusion  of  other  things-.  We  must,  therefore, 
conclude  that,  when  they  expressly  reserved  the  lien  of  two 
cents  a  bushel  they  intended  to  abandon  the  lien  for  other 
and  further  charges,  and  intended  to  look  to  the  owners  for 
their  payment.  We  can  see  no  other  reasonable  conclusion. 
To  have  notified  the  board  of  trade  that  they  claimed  such  a 
lien  was  so  simple  and  natural  an  act,  when  they  claimed  the 
two  cents  a  bushel,  that  it  is  impossible  to  believe  they  still 
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intended  to  claim  any  other  lien  than  for  the  two  cents  a 
bushel.    Men  never  so  act  in  matters  involving  their  interests. 

After  the  board  of  trade  assumed  control  over  the  grain, 
and  before  the  stipulations  were  entered  into,  appellees  had 
ample  time  to  consider  and  determine  the  extent  of  their 
rights,  and  the  manner  in  which  they  would  enforce  them; 
and  we  see  that  they  determined  to  and  did  insist  upon  their 
lien  to  the  extent  of  two  cents  a  bushel  on  the  grain  that 
should  be  saved.  It  is,  from  all  the  circumstances  surround- 
ing the  transaction,  manifest  that  they  did  not  intend  to  in- 
sist upon  a  lien  on  the  fund  which  they  now  claim,  or  they 
would  in  some  manner  have  asserted  it.  They  made  no  such 
claim,  because,  as  it  may  be  presumed,  they  supposed  all  w^as 
lost,  and  they,  with  the  abandonment  of  the  grain  to  the  fire, 
with  it  abandoned  all  claim  for  past  storage,  except  on  such  as 
might  be  saved. 

It  is  true  that  one  of  the  appeMees  testifies  that  he  did  not 
intend  to  abandon  or  release  his  lien.  This  may  only  imply 
that  it  had  not  occurred  to  him  prior  to  the  sale  that  he  had 
any  other  lien  than  was  reserved  by  the  stipulation.  He, 
however,  does  not  say  that  he  reserved  or  intended  to  reserve 
a  lien  for  the  claim  here  asserted.  He  says  he  declined  to  act 
on  the  committee  appointed  by  the  board  of  trade,  lest  he 
might  compromise  his  interests.  But  as  he  afterwards  only 
claimed  and  secured  his  lien  of  two  cents  on  the  bushel  of 
corn  saved  from  the  fire,  we  must  conclude  that  was  the  inter- 
est he  was  intending  to  preserve. 

Had  appellees  placed  this  corn  in  the  hands  of  an  agent, 
Avith  power  to  sell,  with  directions  to  reserve  two  cents  a  bushel 
as  charges,  and  pay  the  balance  of  the  proceeds  to  the  owners, 
no  one  would  contend  that  they  had  not  lost  all  claim  of  a  lien 
on  the  fund  for  other  and  different  charges.  And  in  what 
does  the  present  case  differ  ?  Here,  the  board  of  trade  sold 
with  the  assent  of  appellees,  they  only  reserving  their  lien  for 
two  cents  on  the  bushel  of  grain  removed;  and  it  was  the  un- 
derstanding that  the  sale  was  for  the   benefit  of  the  owners, 
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and  impliedly  the  balance  of  the  fund  realized  after  paying 
expenses  of  preserving  it  and  paying  appellees  their  commis- 
sions as  stipulated,  to  be  paid  to  the  owners.  By  this  arrange- 
ment we  have  no  hesitation  in  saying  that  appellees  not  only 
parted  with  the  possession,  but  did  so  in  such  a  manner  as  to 
release  all  liens  on  the  property,  except  such  as  were  expressly 
reserved  by  the  stipulations  executed  before  the  sale. 

The  charge  made  by  appellee  Buckingham,  for  labor  and 
expenses  incurred  in  preserving  the  grain,  we  regard  as  a 
proper  claim  against  the  fund.  It  was  incurred  in  preserving 
the  grain  out  of  which  the  fund  arises,  and  so  far  as  it  shall 
be  proved  to  be  correct  it  should  be  allowed  to  be  deducted 
from  the  fund,  and  the  balance  divided  amongst  the  receipt 
holders. 

The  decree  of  the  court  below  is  reversed  and  the  cause  re- 
manded. 

Decree  reversed. 


The  Board  of  Supervisors  of  Peoria  County 

V. 

James  Roche. 

1,  County — duty  to  pay  expenses  for  protecting  and  preserving  records 
and  files  of  courts.  Under  the  R.  S.  1845,  title  Fees  and  Salaries,  the 
clerks  of  the  circuit  and  county  commissioners'  courts  were  required  to 
provide  all  the  necessary  books  for  their  respective  offices,  and  a  safe, 
press  or  presses,  with  locks  and  keys  for  the  safe  keeping  of  the  archives 
of  their  respective  offices.  Under  this  statute,  by  a  liberal  construction, 
cases,  pigeon  holes,  or  boxes,  may  be  included,  and  when  recommended 
by  the  circuit  judge  and  assented  to  by  the  circuit  clerk  may  constitute  a 
proper  charge  against  the  county. 
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2.  Where  the  judge  of  the  circuit  court  ordered  the  clerk  of  his  court 
to  proceed  and  index  old  court  papers,  and  properly  put  them  away  in  tin 
boxes  previously  provided,  and  the  clerk  employed  his  deputy  to  do  this 
work  of  nights,  promising  him  whatever  sum  the  county  might  pay  there- 
for, and  that  if  the  county  did  not  pay  the  deputy,  he  would :  Held,  in  a  suit 
by  the  deputy  clerk  against  the  county,  that  the  county  was  not  liable  to 
pay  for  such  service,  it  being  the  duty  of  the  several  clerks  to  do  such 
work  on  their  own  account. 

3.  In  such  a  case  where  the  board  of  supervisors  allowed  a  portion  of 
the  claim,  they  being  under  no  legal  obligation  to  do  so,  it  was  held,  that 
this  could  not  be  construed  into  an  acknowledgment  of  liability  on  the 
part  of  the  county  for  such  services. 

Appeal,  from  the  Circuit  Court  of  Peoria  county ;  the  Hon. 
Sabin  D.  Puteebaugh,  Judge,  presiding. 

Messrs.  Johnson  &  Hopkins,  for  the  appellants. 

Messrs.  McCulloch  &  Stevens,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

At  the  September  term,  1869,  of  the  Peoria  circuit  court, 
the  judge  of  that  court  caused  the  following  order  to  be 
entered  on  the  record  : 

''The  judge  of  the  court  having  examined  the  condition  of 
the  office  of  the  clerk  of  the  circuit  court  of  this  county,  and 
finding  that  the  court  papers  are  not  sufficiently  protected  :  It 
is  ordered  that  the  clerk  of  this  court,  as  soon  as  the  same 
can  be  done,  procure  sufficient  and  suitable  cases,  similar  to 
those  in  the  office  of  the  county  clerk,  for  the  preservation  of 
court  papers  from  dust,  moisture  and  other  exposure — the 
expense  of  the  same  to  be  paid  by  Peoria  county." 

At  the  following  December  term  this  order  was  entered: 

"  The  judge  of  this  court  having  examined  into  the  condition 
of  the  office  of  the  clerk  of  the  circuit  court  of  this  county, 
and  finding  said  clerk,  in  obedience  to  an  order  of  court  made 
at  the  September  term  of  this  court,  A.  D.  1869,  has  procured  a 
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sufficient  number  of  boxes  for  the  preservation  of  court  papers, 
it  is  now  ordered  that  said  clerk  procure  a  sufficient  number 
of  thimbles  or  envelopes  for  the  further  protection  of  said 
court  papers^  and  that  said  clerk  proceed  at  once  to  index 
said  court  papers,  and  properly  put  them  away  in  said  boxes.'' 

These  orders  were  admitted  in  evidence,  against  appellant's 
objection. 

George  A.  Wilson  was  the  clerk  of  the  circuit  court  at  this 
time^  having  been  elected  in  1868,  the  year  previous.  Appellee 
was  his  deputy.  He  was  examined  as  a  witness  in  the  cause, 
and  in  answer  to  the  question  by  the  plaintiff  as  to  the  condi- 
tion of  these  files  and  papers  before  the  work  was  done,  he 
said  they  were  in  small  thimbles,  some  of  them  worn  out; 
the  boxes  they  were  put  in  were  not  tight,  and  they  were 
dusty  and  injured.  Roche  put  them  in  new  wrappers,  en- 
dorsed the  number  and  name  thereon,  number  of  the  box,  and 
term  when  disposed  of,  and  entered  them  in  alphabetical 
order  upon  an  index  ;  the  work  was  worth  five  cents  a  pack- 
age ;  was  ordered  by  the  court  to  do  the  work;  told  Roche 
he  might  do  it  and  have  whatever  the  county  paid  for  it ; 
told  him  he  could  do  it  evenings;  witness  wanted  his  services 
in  the  day  time.  Approved  Roche's  bill  and  told  him  to  take 
it  to  the  county  clerk — the  usual  way  of  presenting  a  bill 
against  the  county  ;  don't  know  the  bill  was  ever  presented  to 
the  hoard.  The  judiciary  committee  were  in  the  ofificeexamin- 
ing  the  bill  ;  all  of  them  not  present  ;  they  came  in  with  the 
bill  in  hand  and  said  they  wanted  to  see  what  work  Roche 
had  done,  and  witness  showed  it  to  them.  On  his  cross-ex- 
amination he  said  he  told  Roche  if  the  county  would  not  pay 
him,  he  would.  This  work  and  procuring  the  boxes  are  the 
only  things  witness  ever  knew  to  be  done  in  the  clerk's  office 
upon  an  order  of  the  court. 

The  plaintiff  himself  testified  he  was  deputy  clerk,  and  had 
worked  in  the  clerk's  office  for  the  past  five  years.  The  papers 
he  overhauled  dated  back  to  1826,  and  up  to  1860  ;  they 
were  papers  in  common  law  and  chancery  causes,  which  had 
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been  disposed  of  by  the  court.  Did  it  nights ;  worked  about 
three  hundred  and  twenty  nights,  averaging  two  and  one-half 
hours.  The  papers  were  dusty  outside  ;  rapped  the  dust  off. 
The  clerk  got  the  boxes  to  put  them  in.  The  clerk  got  him 
to  do  the  work.  The  envelopes  he  put  them  in  were  already 
procured,  printed  on  the  outside.  The  average  price  per  day 
paid  in  the  clerk's  office  is  three  dollars  for  eight  or  nine  hours, 
but  worth  more  to  do  the  work  at  night  after  business  hours. 
The  only  contract  he  had  was  with  Wilson.  The  clerk  told 
him  to  do  it  and  the  board  of  supervisors  would  pay  him ;  if 
they  did  not  he,  Wilson,  would.  Was  at  the  time  acting  as 
deputy  clerk.  Thought  he  was  working  for  the  county,  and 
Judge  Puterbaugh  (the  circuit  judge)  told  him  the  board  of 
supervisors  would  pay  him. 

Several  questions  are  presented  by  the  record  on  these  facts, 
which  deserve  examination. 

In  the  order  made  at  September  term  for  the  cases  for  the 
safe  keeping  of  those  old  files,  the  expense  was,  as  specified  in 
the  order,  to  be  paid  by  the  county.  This  was  all  well  enough, 
as  we  have  an  old  law  to  this  effect.  "  The  clerks  of  the  circuit 
and  county  commissioners'  courts  shall  provide  all  the  neces- 
sary books  for  their  respective  offices,  and  a  safe,  press  or 
presses,  with  locks  and  keys,  for  the  safe  keeping  of  the 
archives  of  their  respective  offices,  and  the  county  commis- 
sioners'court  shall  make  allowances  for  the  same."  Ch.  41, 
title  Fees  and  Salaries,  sec.  32,  P.  S.  1845.  By  a  very  liberal 
construction  of  this  provision,  cases,  pigeon  holes  or  boxes 
might  be  included,  and  if  ordered  by  the  circuit  judge,  and  the 
circuit  clerk  assented,  might  constitute  a  fair  charge  against 
the  county.  This  charge  for  the  boxes  the  county  did  pay 
without  objection.  But  as  to  the  musty  old  files,  the  clerk 
was  directed  to  put  in  the  boxes  or  cases  in  new  thimbles,  with 
proper  endorsements  on  them.  We  are  by  no  means  satis- 
fied there  was  the  slightest  obligation  on  the  county  to  pay 
the  expenses  attending  that.  It  was  the  duty  of  the  prede- 
cessors of  the  clerk,  Mr.  Wilson,  to  have  had  these  papers  in 
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good  order.  They  were  required  to  give  bond  to  the  governor 
of  the  State,  with  security,  in  the  sura  of  two  thousand  dollars, 
conditioned  for  the  faithful  performance  of  the  duties  of  the 
office  and  to  deliver  up  the  papers^  books,  records  and  pro- 
ceedings appertaining  to  it,  whole,  safe  and  undefaced,  when 
lawfully  required  so  to  do,  and  they  each  took  an  oath  that 
they  would  faithfully  perform  this  duty.  Is  it  not  going  too 
far  to  say  that  for  this  dereliction  of  duty  on  the  part  of  these 
clerks  the  county  treasury  shall  be  depleted?  The  present 
incumbent  may  become  derelict ;  he  may  fail  to  keep  his  papers 
in  proper  order  ;  he  may  suffer  them  to  become  defaced  by 
dust  or  exposure,  or  moisture.  Would  he  think  an  obligation 
rested  upon  the  county  to  pay  his  successor  for  his  delin- 
quency ?  Such  is  his  sense  of  justice  we  are  satisfied  he 
would  not. 

The  boxes  being  provided  and  paid  for  by  the  county,  the 
least  the  clerk  could  do  would  be  to  put  the  papers  properly 
in  them,  the  necessary  envelopes  all  printed  and  properly 
prepared  having  been  furnished  by  the  county. 

If  there  was  any  liability  on  the  county  to  pay  for  this  work, 
from  what  did  it  arise?  Not  from  any  contract  certainly, 
nor  from  any  provision  of  law.  The  work  was  done  under 
the  order  of  the  circuit  judge,  and  in  the  order  it  was  nowhere 
declared  or  provided  it  should  be  at  the  expense  of  the  county, 
as  in  the  previous  order  for  the  boxes  and  cases.  The  county 
employed  neither  the  clerk,  who  was  ordered  by  the  judge  of 
his  court  to  do  the  work,  nor  the  deputy  who  brings  this 
action.  There  is  certainly  no  privity  whatever  between  the 
deputy  and  the  county,  whatever  there  may  be  between  the 
clerk  and  the  county,  and  we  see  none  in  either  respect. 
Neither  the  judge  of  the  circuit  court  nor  the  clerk  had  any 
right  to  pledge  to  appellee  the  credit  of  the  county.  On  the 
contrary,  the  clerk,  understanding  his  position,  distinctly  told 
appellee  if  the  county  did  not  pay  him  for  the  Avork,  he  would. 
The  suit  should  have  been  brought  by  the  deputy  against  the 
clerk,  and  not  against  the  county,  unless,  as  appellee  contends, 
6 — 65th  III. 
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the  county  has  become  liable  by  paying  a  part  of  the  claim. 
It  seems  when  the  bill  was  presented^  the  judiciary  committee 
of  the  board^  or  a  part  of  them,  examined  the  character  of  the 
work  done,  and  the  board  allowed  appellee  the  sum  of  two 
hundred  and  thirty  dollars  therefor.  Before  accepting  the 
order  for  this  amount,  appellee  brought  this  action  of  assump- 
sit, and  then  went  to  the. county  clerk  and  received  the  order 
which  the  board  had  directed  the  clerk  to  issue  for  two 
hundred  and  thirty  dollars. 

In  the  absence  of  all  legal  liability  on  the  county  to  pay 
anything  for  this  work,  we  are  not  disposed  to  consider  this 
allowance  by  the  board  as  an  acknowledgment  of  liability. 
The  board,  animated  by  what  considerations  we  know  not, 
were  willing  to  pay,  and  did  pay,  what  they  conceived  justice 
required  them  to  pay ;  and  it  is  ample  compensation  for  work 
the  clerk  himself  should  have  done  without  any  compensation. 

This  clerk  is  required  by  law  to  keep  all  the  papers  in  his 
custody  in  good  order  and  in  a  safe  place,  and  has  no  right  to 
call  upon  the  county  to  aid  him  in  putting  them  in  order 
and  in  security.  We  are  not  of  opinion,  under  the  cir- 
cumstances of  this  case,  that  the  payment  made  by  the 
county  should  be  construed  into  an  acknoAvledgment  of  any 
liability  beyond  that  they  have  admitted.  The  law  imposes 
none  on  them, 

It  is  unnecessary  to  make  any  comments  on  the  disposal  of 
the  motion  for  a  change  of  venue  on  account  of  the  prejudice 
of  the  judge. 

As  to  the  point  that  an  examination  was  ordered,  that 
would  not  vitiate  the  judgment  if  otherwise  proper.  We  are 
of  opinion  this  action  can  not  be  maintained  against  appellants 
for  the  reasons  given,  and  reverse  the  judgment. 

Judgment 
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GrEORGE  W.  Fitch 

V. 

Jared  D.  Conyne. 

1.  Rescission  of  executed  contract — effect  on  title.  Where  the  grantee 
of  a  ferry  franchise,  upon  the  delivery  to  him  of  his  note  given  for  the 
purchase  price,  surrendered  his  deed,  which  was  unrecorded,  the  intention 
being  to  rescind  the  sale  and  conveyance :  Held,  that  while  the  surrender 
of  such  deed  did  not  restore  the  legal  title  to  the  grantor,  yet  in  equity 
the  contract  was  rescinded. 

2.  Same — estoppel.  And  where  such  surrender  was  procured  by  sure- 
ties of  the  grantor,  so  that  the  franchise  might  be  subject  to  execution 
against  them  and  the  grantor:  Held,  that  such  sureties,  and  all  persons 
claiming  through  them  with  notice,  were  estopped  to  deny  that  such 
conveyance  was  rescinded. 

3.  Same — ratification — loTiat  is.  Where  a  party  had  conveyed  a  ferry 
franchise,  taking  a  note  for  the  price,  payable  to  his  wife,  and,  becoming 
involved,  had  left  the  country ;  and  his  securities,  with  his  father,  who  held 
the  note,  procured  a  rescission  of  the  contract  with  the  grantee,  by  deliv- 
ering up  such  note  to  the  grantee,  and  the  latter  surrendering  his  unre- 
corded deed,  intending  thereby  to  restore  the  franchise  to  the  grantor, 
and  such  grantor  afterwards  gave  a  power  of  attorney  to  convey  the  fran- 
chise for  him,  which  was  done:  Held,  that  the  giving  of  the  power  of 
attorney  was  a  ratification  of  the  rescission  of  the  contract. 

4.  Same — specific  performance  in  equity.  Where  parties  to  a  convey- 
ance of  a  ferry  franchise  mutually  surrendered  and  delivered  up  the  deed 
by  the  one,  and  the  consideration  received  by  the  other,  intending  thereby 
to  rescind  the  sale  and  conveyance,  and  the  grantor,  through  an  agent 
under  power  of  attorney,  sold  and  conveyed  the  same  for  a  valuable  con- 
sideration, the  conveyance  being  duly  recorded;  and  the  grantee  after- 
wards, for  no  consideration,  conveyed  the  legal  title  in  him  to  the  defend- 
ant :  Held,  on  bill  in  equity  by  the  purchaser  under  the  power  of  attorney, 
that  the  latter  was  entitled  to  have  the  last  conveyance  set  aside  and  de- 
clared void,  and  that  in  equity,  after  such  rescission,  the  first  grantee  could 
be  compelled  to  re-convey  the  legal  title. 

Appeal  from  the  Circuit  Court  of  Whiteside  county ;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 

Messrs.  Wilson,  Sackett  &  Bean,  for  the  appellant. 

Mr.  O.  F.  Woodruff,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  object  of  the  bill  in  this  case  was  to  have  a  certain 
quit-claim  deed^  executed  by  Thomas  K.  Irwin  to  John 
Whalon  for  a  ferry  franchise,  declared  null  and  void,  and  to 
enjoin  the  clerk  of  Whiteside  county  from  issuing  a  ferry 
license  to  the  appellant  under  or  by  virtue  of  any  action  had 
by  the  board  of  supervisors,  at  the  April  term,  1870,  and  for 
general  relief  in  the  premises. 

The  circuit  court  decreed  the  specific  relief  prayed  for,  and 
to  reverse  that  decree  the  appellant  prosecutes  this  appeal. 

Both  parties  claim  the  franchise  in  question,  under  title 
acquired  by  Alfred  B.  Campbell.  It  is  conceded  that  Camp- 
bell did  own  the  franchise,  and  that  on  the  14th  of  January, 
1870,  he  sold  and  conveyed  it  by  deed  to  Thomas  K.  Irwin, 
in  consideration  of  which  he  executed  his  note  to  Mary 
Campbell  for  $300.  The  title  thus  conveyed  to  Irwin  was, 
by  means  of  certain  conveyances,  vested  in  the  appellant. 
The  question  in  the  case  is,  whether  the  title  was  fairly  ob- 
tained, and  whether  it  ought  to  prevail  against  the  equitable 
title  of  the  appellee. 

The  history  of  the  case  may  be  briefly  given :  It  appears 
that  Smith  &  Scotchbrook  were  sureties  for  Alfred  B.  Camp- 
bell on  a  certain  replevin  bond.  The  suit  having  terminated 
adversely  to  Campbell,  they  became  liable  for  quite  an  amount 
of  costs.  Campbell  had  left  the  country — at  least  his  place 
of  residence  was  not  known — and  Smith  &  Scotchbrook  be- 
came anxious  to  secure  themselves  against  loss.  For  this 
purpose,  they  went  to  see  Alanson  Campbell,  w^ho  was  the 
father,  and  perhaps  the  agent,  of  Alfred.  He  told  them  that 
he  had  nothing  to  secure  them  with  except  Irwin's  note  of 
1300  to  Mary  Campbell.  This  he  turned  out  to  them.  But 
upon  inquiry,  finding  they  could  not  use  the  note  to  advan- 
tage, they  returned  it.  It  was  then  agreed  that  Smith  and 
Alanson  Campbell  should  go  to  Irwin  to  make  some  arrange- 
ment to  get  the  ferry  itself,  to  secure  Smith  &  Scotchbrook. 
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It  is  insisted  by  appellant  that  the  arrangement  then  made 
with  Irwin  was  that  Smith  &  Scotchbrook  became  the  owners 
of  the  ferry,  which  they  subsequently  sold  to  Whalon,  in 
consideration  that  he  would  pay  the  amount  for  which  they 
were  security,  and  that  Whalon  afterwards  conveyed  to  him. 
On  the  other  hand,  the  appellee  insists  that  the  legal  effect 
of  the  arrangement  then  made  was  simply  a  rescission  of  the 
contract  between  Irwin  and  Alfred  B.  Campbell,  so  that  the 
ferry  would  go  back  to  him  and  be  liable  for  the  costs  for 
which  Smith  &  Scotchbrook  were  bound.  We  think  the  lat- 
ter theory  is  the  best  sustained  by  the  evidence.  At  the  inter- 
view between  Irwin,  and  Smith  and  Campbell,  it  was  agreed 
that  in  consideration  that  Alanson  Campbell  would  deliver 
up  his  note  made  to  Mary  Campbell  for  the  purchase  money 
of  the  ferry,  he  (Irwin)  would  surrender  the  deed  made  to 
him  by  Alfred,  which  was  accordingly  done. 

We  think  the  evidence  shows  that  it  was  the  intention 
of  the  parties  to  that  transaction  to  rescind  the  contract,  and 
nothing  more.  Irwin  says  it  was  ^^  simply  a  trade  back.'^  Cer- 
tainly the  weight  of  the  evidence  is  to  that  effect.  This 
view  is  strengthened  by  the  fact  that  all  that  Smith  &  Scotch- 
brook wanted,  in  the  first  place,  was  to  be  made  secure.  If 
the  contract  was  rescinded,  the  proj^erty  would  be  liable  to 
the  execution  for  the  debt  for  which  they  Avere  sureties.  It 
Avas  of  sufficient  value  to  afford  ample  security. 

The  mere  fact  that  Irwin  surrendered  his  unrecorded  deed, 
did  not  restore  the  legal  title  to  Alfred  B.  Campbell.  In 
equity,  however,  the  contract  was  rescinded,  and  Smith  & 
Scotchbrook,  and  all  persons  claiming  through  them  with 
notice,  would  be  estopped  to  deny  that  it  was  rescinded,  when 
it  was  done  at  their  instance. 

It  does  not  appear  from  the  evidence  that  Alfred  B.  Camp- 
bell had  previously  given  any  authority,  to  anyone,  to  rescind 
the  contract;  but  after  it  was  done,  he  made  a  power  of  attor- 
ney to  Anderson  to  convey  the  franchise  for  him,  which  was 
a  ratification  of  the   rescission  of  the   contract.     On  the  21s4i 
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day  of  February,  1870,  Anderson,  by  virtue  of  the  power  of 
attorney  from  Campbell,  conveyed  the  franchise  by  deed  to 
Mrs.  Maning,  she  having  first  paid  the  debt  for  which  Smith 
&  Scotchbrook  were  liable  as  securities,  and  that  title,  through 
several  conveyances,  passed  to  the  appellee  before  the  present 
suit  was  instituted,  and  is  made  the  basis  for  the  relief  sought. 

On  the  22d  day  of  February,  1870,  one  day  after  Mrs. 
Maning's  deed  was  made  and  filed  for  record,  Whalon  Avent 
to  Irwin,  and  represented  to  him  that  he  was  the  owner  of 
the  ferry  property ;  that  he  had  paid  the  debt  for  which  Smith 
&  Scotchbrook  were  liable,  and  induced  Irwin,  under  the  be- 
lief that  he  was  the  real  owner,  to  execute  to  him  a  quit-claim 
deed  for  it.  The  appellant  now  insists  that  the  legal  title  so 
acquired  by  him  shall  prevail  over  the  equitable  title  of  ap- 
pellee. 

There  are  no  innocent  purchasers  on  either  side  to  be 
affected  by  this  transaction.  All  parties,  unless  it  was  Mrs. 
Maning,  had  notice  of  what  was  being  done  when  the  several 
transfers  were  made.  It  is  simply  a  question  as  to  who  has 
the  prior  equities,  and  which  shall  prevail. 

In  view  of  the  evidence,  we  think  that  Smith  and  all  par- 
ties claiming  under  him,  as  grantees  from  him  or  Irwin,  are 
estopped  in  equity  to  deny  that  the  contract  was  in  fact  re- 
scinded, although  the  legal  title  still  remained  in  Irwin. 
Undoubtedly,  Alfred  Campbell  could  have  compelled  Irwin 
to  execute  to  him  a  conveyance.  He  had  received  back  the 
consideration,  and  he  was,  in  equity,  bound  to  re-convey. 
This  fact  was  known  to  Whalon.  Irwin  expressly  told  him 
that  he  had  rescinded  the  contract  with  Campbell,  and  had 
no  title  to  convey  to  him.  He  knew,  or  could  have  known 
by  examining  the  record,  that  Alfred  Campbell  had  acquiesced 
in  the  rescission  of  the  contract,  for  he  had  then,  by  his  attor- 
ney in  fact,  conveyed  the  franchise  to  Mrs.  Maning,  and  her 
deed  was  on  record.  Whalon  paid  no  consideration  whatever 
to  Irwin  for  the  deed,  and  if  he  paid  the  costs  for  which 
Smith  &  Scotchbrook  were  liable,  he  paid  them  after  they  had 
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been  paid  by  Mrs.  Maning.  It  was  part  of  the  contract  that 
Mrs.  Maning  should  pay  the  costs,  and  she  paid  them,  at  the 
request  of  Campbell,  as  part  consideration  for  the  franchise 
purchased  of  him. 

After  Smith  had  procured  the  rescission  of  the  contract, 
Whalon,  as  a  purchaser  from  him  with  notice,  could  not  pur- 
chase the  legal  title  from  Irwin,  and  hold  it  as  against  the 
title  of  the  assignee  of  Alfred  Campbell.  It  would  be  in- 
equitable to  allow  him  to  do  so. 

In  no  aspect  of  the  case  does  it  appear  that  Whalon  acted 
in  good  faith  in  procuring  the  deed  from  Irwin.  It  w^as  in 
fraud  of  the  rights  of  the  assignee  of  Campbell,  and  the 
court  decreed  correctly  in  declaring  it  void  anti  of  no  effect. 

It  will  not  be  necessary  to  inquire  whether  the  license  to 
appellant  was  granted  by  the  board  of  supervisors  in  contra- 
vention of  the  statute.  The  appellee  was  the  equitable  owner 
of  the  ferry  franchise,  and  the  court  could  properly  decree 
that  he  should  enjoy  it  without  any  interference  from  the 
appellant,  and  this  seems  to  be  the  extent  of  the  decree. 

Perceiving  no  error  in  the  record,  the  decree  is  afiSrmed. 

Decree  affirmed. 


Peter   Jacobs 


William    Hayes. 

Prevention  of  domestic  animals  from  running  at  large — who  may 

order  election  under  act  of  1867.  The  lOtli  section  of  the  act  of  1867,  en- 
titled "An  act  to  prevent  domestic  animals  from  running  at  large  in  the 
counties  of  Monroe,  St.  Clair,  and  other  counties,"  provides  that,  "  in  case 
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a  majority  of  the  votes  cast  are  against  keeping  up  stock,  the  county  court 
of  said  county  shall  have  power,  at  any  regular  term  thereafter,  to  submit 
the  same  question  to  the  voters  of  said  county  at  any  subsequent  regular 
November  election,  in  manner  aforesaid,"  etc :  Held,  that,  in  counties  hav-. 
ing  adopted  township  organization,  the  power  conferred  by  this  section  to 
order  a  new  election  was  upon  the  county  court,  and  not  upon  the  board 
of  supervisors. 

Appeal  from  the  County  Court  of  La  Salle  county;  the 
Hon.  Chaeles  H.  Oilman,  Judge,  presiding. 

Mr.  H.  K.  Boyle,  and  Mr.  T.  S.  Bowen,  for  the  appellant. 

Messrs.  Mayo  &  Widmer,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

Hayes  sued  Jacobs  before  a  justice  of  the  peace  of  La  Salle 
county,  for  damages  done  to  his  unenclosed  crops  by  Jacob's 
cattle  while  running  at  large. 

The  case  was  appealed  to  the  county  court  of  that  county, 
where  it  was  tried  before  the  court  and  a  jury.  Hayes  recov- 
ered, and  Jacobs  brings  the  case  to  this  court  by  appeal. 

The  whole  case  turned  upon  the  validity  of  a  vote  by  the 
electors  of  that  county,  taken  at  the  November  election  of 
1868,  under  an  order  of  said  county  court  made  on  the  first 
Monday  of  June,  the  same  year.  The  election  resulted  in  a 
majority  for  "  keeping  up  stock.'' 

This  was  under  the  provisions  of  an  act  approved  March 
7th,  1867,  entitled  ^^  An  act  to  prevent  domestic  animals  from 
running  at  large  in  the  counties  of  Monroe,  St.  Clair,  and 
other  counties." 

The  same  question  had  been  submitted  to  the  voters  of 
La  Salle  county,  one  of  the  counties  mentioned  in  the  act,  at 
the  regular  election  in  1867,  and  there  was  then  a  majority 
''  against  keeping  up  stock."  The  10th  section  of  the  act  pro- 
vides that,  "in  case  a  majority  of  the  votes  cast  are  ^against 
keeping  up  stock,'  the  county  court  of  said  county  shall   have 
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power,  at  any  regular  term  thereafter,  to  submit  the  same 
question  to  the  voters  of  said  county  at  any  subsequent  regu- 
lar November  election,  in  manner  aforesaid/^  etc. 

The  grounds  upon  which  the  validity  of  the  second  vote  is 
assailed,  are  these:  (1).  La  Salle  county  being  under  township 
organization,  the  power  of  ordering  the  vote  taken  legitimately 
belonged  to  the  board  of  supervisors,  and  such  board  Avill  be 
deemed  to  have  been  intended  by  the  legislature  in  the  use  of 
tlie  term  '^county  court.^^  (2.)  Even  conceding  that  the  legis- 
lature intended  the  power  to  be  exercised  by  the  county  court, 
still  it  could  be  done  only  at  a  regular  term  ;  and  by  the  acts 
of  1849  and  1859,  relating  to  county  courts  and  the  terms 
thereof,  no  regular  term  could  be  holden  on  the  first  Monday 
in  June. 

Neither  of  these  grounds  is  tenable.  The  legislature  had 
the  constitutional  authority  to  vest  the  power  in  question  in 
the  county  court  as  well  as  in  the  board  of  supervisors. 

We  are  bound  to  presume  that  the  legislature  knew  that 
La  Salle  county,  and  most  of  the  other  counties  to  which  the 
provisions  of  that  act  were  made  applicable,  were  respectively 
under  township  organization,  and  had  boards  of  supervisors 
which  might  appropriately  exercise  this  power.  But,  know- 
ing this,  they  nevertheless  saw  fit  to  confer  it  in  plain  and 
unambiguous  language  upon  the  county  courts.  There  is  no 
basis  for  construction  or  interpretation,  because  there  is  no 
ambiguity;  the  sense  is  manifest. 

The  second  ground  is  equally  untenable.  By  an  act  ap- 
proved Feb.  15,  1855,  it  is  declared  that,  'Mn  all  counties  in 
this  State  which  have  adopted  or  shall  hereafter  adopt  '  town- 
ship organization,^  the  December,  March,  June  and  September 
terms  of  the  county  court  shall  commence  on  the  first  Mon- 
days of  said  montlis  respectively.^' 

The  other  objection  is  still  less  worthy  of  consideration,  and 
the  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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Abner  C.  Haeding^ 

V. 

The  Eookford,  Rock  Island  and  St.  Louis  Railroad 
Company  et  al, 

1.  Municipal  subscription  in  aid  of  railroad — strict  compliance.  Mu- 
nicipal corporations,  such  as  counties,  being  created  for  governmental  pur- 
poses, where  they  exercise  the  function  of  subscribing  in  aid  of  railways 
under  statutes,  the  power  to  do  so  must  not  only  be  clearly  conferred,  but 
strictly  pursued. 

2.  Same — notice  of  election.  Where  county  authorities  are  authorized  to 
subscribe,  in  behalf  of  their  county,  to  the  capital  stock  of  a  railroad  com- 
pany, upon  an  election  resulting  in  favor  of  the  same,  if  the  general  or 
special  statute  controlling  the  election  requires  the  publication  or  posting 
of  a  notice  thereof  for  thirty  days  prior  to  the  holding  of  the  election,  and 
this  is  not  done,  the  election  will  be  invalid,  and  the  expression  of  the 
will  of  the  voters  thus  obtained  will  confer  no  authority  upon  the  board 
of  supervisors  either  to  make  the  subscription,  or  to  issue  the  bonds  of  the 
county. 

3.  Where  an  act  of  the  legislature  authorized  any  county  through  which 
a  certain  railroad  might  pass,  to  subscribe  to  its  capital  stock  to  a  limited 
amount,  upon  a  favorable  election,  and  required  thirty  days  prior  notice 
to  be  given,  a  later  act  was  passed  authorizing  subscriptions  under  certain 
other  limitations,  which  also  required  the  submission  of  the  question  to  a 
vote  of  the  people,  "  in  such  manner  as  the  county  authorities  "  might  de. 
termine,  but  specified  no  particular  time  as  to  notice  of  the  election :  Held, 
that  the  latter  act  did  ijot  repeal,  by  implication,  the  prior  acts  requiring 
thirty  days  notice  of  an  election,  to  be  given;  and  that  the  words  '■Hn  such 
manner  as  tlie  county  authorities  may  determine,"  in  the  last  act,  did  not 
necessarily  refer  to  the  time  of  the  notice,  but  had  relation  to  the  condi- 
tions to  be  inserted  in  the  notice  as  to  the  amount  of  the  subscription,  the 
time  the  bonds  should  run  and  their  rate  of  interest. 

4.  But  even  if  the  board  of  supervisors  had  the  power  to  fix  the  time 
of  the  notice  of  the  election,  it  could  only  do  so  by  an  order  or  resolution 
entered  upon  the  record.  And  where  the  board,  in  ordering  such  an  elec- 
tion, fixed  no  time  for  such  notice,  but  merely  directed  that  it  should  be 
conducted  according  to  law,  they  failed  to  exercise  the  power  conferred, 
and  if  the  prior  act  was  repealed,  the  act  of  1849,  which  required  thirty 
days  notice,  governed,  and  there  not  being  notice  of  thirty  days  prior  to 
the  election,  it  was  invalid,  and  conferred  no  power  upon  the  board  to 
make  the  subscription. 
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5.  Statutes — repeal  hy  implication.  The  presumption  of  repeal  by  im- 
plication should  never  be  indulged  if  the  two  acts  can  be  reconciled. 
There  must  be  a  total  repugnancy.  A  repeal  by  implication  has  never  been 
favored  by  the  courts,  and  ought  never  to  be  allowed  when  it  would  lead 
to  an  absurd  consequence,  and  stamp  the  legislation  as  wholly  unreason- 
able, if  such  results  can  be  avoided. 

6.  Where  the  legislature,  at  the  same  session,  passed  two  acts  authoriz- 
ing municipal  subscriptions  in  aid  of  a  railroad  company,  in  the  first  of 
which  the  amount  of  the  subscription  was  limited,  a"nd  the  bonds  might 
be  issued  maturing  in  thirty  years,  while  in  the  second  there  was  no  limit- 
ation as  to  the  amount,  and  the  bonds  were  required  to  mature  in  twenty 
years :  Held,  that  the  latter  act,  by  implication,  repealed  the  prior  one,  as 
to  the  limitation  of  the  amount  of  subscription,  and  as  to  the  length  of 
time  the  bonds  might  run  before  their  maturity,  there  being  a  palpable  re- 
pugnancy  to  this  extent. 

Appeal  from  the  Circuit  Court  of  Warren  county ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Harding  &  McCoy,  for  the  appellant. 

Mr.  Charles  M.  Osborn  and  Mr.  S.  W.  Fuller,  for  the 
appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

This  bill  was  filed  to  enjoin  the  county  of  Warren  from 
issuing  its  bonds  in  aid  of  the  railway  company. 

An  injunction  was  issued,  which  was  dissolved,  and  a  de- 
cree was  rendered  dismissing  the  bill  and  awarding  damages 
against  the  complainant  to  the  amount  of  $13,000. 

The  county  had  no  authority  to  issue  bonds  to  the  railroad 
company  until  the  question  had  been  submitted  to  the  legal 
voters  of  the  county,  in  conformity  to  the  law,  and  been  sanc- 
tioned by  them. 

There  was  an  election,  and  a  majority  of  the  voters  voted 
in  favor  of  subscription;  but  thirty  days  notice  of  the  election 
was  not  given,  either  by  publication  in  a  newspaper  or  other- 
wise. 
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Tlie  only  question  we  propose  to  consider  is,  was  the  omis- 
sion to  give  notice  for  thirty  days  fatal  to  the  rightful  exer- 
cise of  tlie  power  to  issue  the  bonds  ? 

If  any  general  or  special  statute  which  controlled  the  elec- 
tion required  the  publication  or  posting  of  a  notice  for  thirty 
days  prior  to  the  holding  of  the  election,  and  this  was  not  done, 
then  the  election  was  invalid,  and  the  expression  of  the  will 
of  the  voters  thus  obtained  conferred  no  power  upon  the  board 
of  supervisors  either  to  make  the  subscription  or  to  issue  the 
bonds.  Such  municipalities  were  not  created  with  the  view 
to  engage  in  commerce,  or  to  aid  in  the  construction  of  rail- 
ways, but  for  governmental  purposes  only.  When  they  exer- 
cise the  functions  given  by  the  statutes  under  consideration, 
the  powers  granted  must  not  only  be  clearly  conferred,  but 
strictly  pursued.  If  the  mode  prescribed  for  carrying  into 
effect  the  right  to  issue  bonds  is  not  complied  with  in  all  ma- 
terial matter,  then  the  bonds  should  not  be  issued;  and  thus 
the  taxpayer  will  be  exemp>t  from  the  imposition  of  illegal 
taxes  and  a  grievous  burden  upon  his  property. 

These  principles  have  been  so  elaborately  discussed  and 
fully  settled  by  this  court  that  we  need  only  to  refer  to  some 
of  the  cases :  The  People  v.  Tazewell  County,  22  111.  147 ;  Fulton 
County  V.  The  Mississippi  and  Wabash  Railroad  Co.  21  111.  373; 
Supervisors  of  Bchuyler  County  v.  The  People,  25  111.  181;  Su- 
'pervisors  of  Hancock  County  v.  Clark,  27  ib.  305;  Marshall 
County  V.  Cooh,  38  ib.  44 ;  Wiley  v.  The  Toiun  of  Brimfield,  59 
ib.  306. 

There  were  three  acts  passed  at  the  same  session  of  the 
leo'islature,  which  have  some  reference  to  the  issue  of  bonds 
in  aid  of  the  construction  of  this  railroad.  It  is,  however, 
strenuously  urged  that  the  act  of  March  26th,  1869,  is  not  ap- 
plicable to  the  election  and  proceedings  in  the  county  of  War- 
ren; and  that  this  county  is  carefully  excluded  from  the  pro- 
visions of  the  act.     This  we  shall  concede. 

The  other  two  acts  are  of  the  dates,  respectively,  of  March 
4th  and  March  25th,  1869.     The  first  is  an  act  amendatory 
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of  the  charter  of  the  railroad  company;  the  other  is  ^^An  act 
to  authorize  certain  counties  and  towns  therein  named  to  sub- 
scribe stock  in  railroad  companies;"  and  it  authorizes  the  coun- 
ties of  Rock  Island,  Mercer,  Warren,  McDonough,  Schuyler, 
Cass,  Scott  and  Greene,  only,  and  the  several  towns  therein, 
to  subscribe  to  the  capital  stock  of  any  railroad  company, 
when  the  road  should  pass  in  whole  or  in  part  through  them. 
Though  the  act  does  not  name  the  railway  company  which 
was  made  a  defendant  to  the  bill,  yet  we  gather  from  the  rec- 
ord that  the  defendant  company  does  run  its  road  through 
these  counties,  and  that  the  bonds,  the  issue  of  which  was  en- 
joined, are  for  its  benefit,  and  that  it  claims  them  by  force  of 
the  provisions  of  the  act  of  March  25th,  and  the  election 
which,  it  is  insisted,  was  held  under  it. 

The  stress  of  the  argument  in  behalf  of  the  railroad  com- 
pany is,  that  the  several  provisions  of  the  act  of  March  4th, 
in  relation  to  subscription  to  the  capital  stock  of  the  company, 
an  election,  and  the  issue  of  bonds,  are  repealed  by  the  later 
act;  and  that  therefore  the  act  of  March  25th  must  control  as 
to  the  requisite  notice  of  the  election. 

There  are  numerous  objections  to  this  position.  The  later 
act  contains  no  express  repeal,  and  the  repeal  of  the  first  act 
can  only  be  implied  from  the  repugnancy  between  the  two 
statutes. 

The  intention  of  the  legislature  must  always  be  presumed 
to  be  in  consonance  with  reason  and  good  discretion,  and  a  re- 
peal by  implication,  or  a  particular  construction,  should  never 
be  indulged,  which  would  lead  to  an  absurd  consequence,  and 
stamp  the  legislation  as  wholly  unreasonable,  if  such  results 
can  be  avoided. 

The  act  of  March  4th  authorized  any  county  through  which 
the  road  might  pass,  to  subscribe  to  the  capital  stock  of  the 
company,  to  a  limited  amount;  provided  for  an  election,  and 
required  a  notice  of  it  to  be  given  for  thirty  days.  Under 
this  act  the  subscription  could  be  made  by  the  county  court  or 
board  of  supervisors. 
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The  act  of  March  26th  was  "An  act  to  empower  county 
courts^  and  the  corporate  authorities  of  cities  and  incorporated 
towns,  to  subscribe  to  the  stock  "  of  the  same  company.  It 
also  provided  that  no  subscription  should  be  made  until  the 
question  should  be  submitted  to  a  vote  of  the  legal  voters,  and 
that  no  such  election  should  be  held  until  at  least  thirty  days 
notice  of  the  election  should  be  given  in  the  manner  provided 
by  law. 

The  act  of  March  25th  also  required  the  submission  of  the 
question  of  subscription  to  the  vote  of  the  people  of  the  county, 
'^in  such  manner  as  the  county  authorities"  might  determine, 
but  specified  no  particular  time  as  to  notice  of  the  election. 

The  position  assumed  is  that,  as  Warren  county  was  gov- 
erned by  the  township  organization  law,  therefore  the  act  of 
March  26th  could  have  no  application  to  the  action  of  the 
board  of  supervisors  of  that  county ;  and  that  the  notice  of 
the  election,  required  by  the  act  of  March  4th,  was  abrogated 
by  the  subsequent  act  of  March  25th;  therefore  the  time  of 
notice  of  the  election  in  Warren  county  was  left  to  the  discre- 
tion of  the  board  of  supervisors. 

From  such  a  line  of  argument  absurd  consequences  follow, 
and  unwise,  inconsistent  and  unreasonable  legislation  results. 

By  the  first  in  date  of  the  series  of  acts  of  the  same  session, 
where  a  limited  amount  of  stock  was  authorized  to  be  sub- 
scribed, and  a  vote  to  be  taken  before  subscription,  the  pre- 
caution was  used  to  require  thirty  days  notice  of  the  election. 
When,  by  the  act  of  March  26th,  an  amount  not  exceeding 
$3000  per  mile  was  authorized  to  be  subscribed,  upon  a  favor- 
able vote,  in  counties  not  having  township  organization,  again 
thirty  days  notice  was  required  to  be  given  of  the  election. 

The  act  of  the  25th  of  March,  if  to  be  considered  alone, 
did  not  require  any  specific  notice,  but  left  the  whole  matter 
to  the  pleasure  of  the  corporate  authorities  in  certain  enumer- 
ated counties.    \ 

Wherefore  such  discrimination  as  to  different  classes  of 
counties?     Wherefore  such  safeguards  in  the  one  case,  and, 
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virtually,  none  in  the  other?  Wherefore  in  one  county  re- 
quire a  particular  notice,  longer  than  usual  in  ordinary  elec- 
tions, and  in  another  leave  the  whole  matter  of  notice  to  the 
arbitrary  discretion  of  the  county  authorities  ? 

Such  absurdities  should  not  be  imputed  to  the  legislature, 
if  the  acts  are  susceptible  of  a  different  construction,  which 
will  alike  maintain  the  wisdom  of  the  legislation,  and  protect 
the  people  from  nncontrolled  power. 

Is,  then,  the  proviso  to  section  6  of  the  act  of  March  4th, 
(3  Vol.  Pri.  Laws  1869,  p.  343,)  as  to  the  notice  of  the  elec- 
tion, repealed  by  section  10  of  the  act  of  March  25th  ?  (Vol. 
3,  Private  Laws  1869,  p.  370.) 

The  first  act,  prior  to  subscription,  required  an  election  in 
conformity  to  the  laws  in  regard  to  ordinary  State,  county, 
citv  or  town  elections,  and  a  notice  to  be  given  of  it  for  thirty 
days.  Section  10  of  the  later  act  also  required  an  election 
on  the  question  of  subscription,* and  concludes  as  follows: 
'^  Such  question  shall  be  submitted  in  such  manner  as  the 
county  authorities  may  determine  as  to  the  county,  or  as  the 
town  auditors  may  determine  as  to  towns.^' 

According  to  both  acts,  the  denomination  of  the  bonds  to 
be  issued  was  not  to  be  less  than  $100,  and  to  bear  interest 
not  to  exceed  10  per  centum  per  annum  ;  but  in  the  first  the 
amount  of  subscription  was  limited  to  $100,000  by  any  county, 
town,  etc.,  and  in  the  later  act  the  amount  was  unlimited  ;  and 
in  the  one  the  period  for  which  the  bonds  might  run  Avas 
thirty  years ;  while  in  the  other  the  period  was  only  for 
twenty  years. 

What  was  the  mischief  intended  to  be  remedied  by  the  sub- 
sequent enactment?     What  change  was  evidently  made  ?     ' 

The  evils,  manifestly,  intended  to  be  removed  were  the  lim- 
itation imposed  as  to  the  amount  of  subscription,  and  the  time 
for  the  maturity  of  the  bonds,  as  provided  in  the  act  of  the 
4th  of  March. 

From  a  close  analysis  of  the  two  acts,  it  is  apparent  that  the 
amount- of   subscription  to    be  voted    upon  was   to    be   left 
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unrestricted,  and  that  the  bonds  should  mature  in  at  least 
twenty  years. 

To  this  extent  there  is  a  palpable  repugnancy  between  the 
two  enactments,  and  a  repeal  of  the  inconsistent  provisions 
contained  in  the  former  act,  by  necessary  implication.  But 
the  question  as  to  the  repeal  of  the  provision  for  a  notice  of 
the  election  is  altogether  a  different  one.  In  the  first  act  a 
specific  notice  was  required,  and  the  number  of  days  for  which 
it  should  be  given,  and  the  manner  of  its  publication,  were 
plainly  fixed.  In  the  subsequent  act  there  is  nothing  neces- 
sarily antagonistic  to  these  requirements.  The  only  words 
inconsistent  with  the  continued  existence  of  the  first  provision 
are  the  following :  ''  Such  question  shall  be  submitted  in  such 
manner  as  the  county  authorities  may  determine. ^^  They  do 
not,  by  necessity,  refer  to  the  time  of  notice ;  and  as  both  acts 
have  reference  to  the  same  subject  matter,  and  are  for  the 
benefit  of  the  same  railway,  the  language  of  the  10th  section 
may  properly,  and  should,  be  construed  to  have  relation  to  the 
condition  to  be  inserted  in  the  notice  as  to  the  amount  of  sub- 
scription, the  period  in  which  the  bonds  would  mature,  and 
the  rate  of  interest.  Hence,  when  the  board  of  supervisors 
adopted  its  resolution,  and  made  the  amount  of  subscription 
$200,000,  the  time  in  which  the  bonds  should  be  redeemable, 
twenty  years,  and  named  the  day  of  the  election,  and  the  rate 
of  interest  eight  per  cent,  it  fixed  the  manner  of  submission. 
These  matters  were  left  to  the  discretion  of  the  board,  but  the 
law  had  settled  the  time  for  which  the  notice  should  be  given. 

When  we  consider  the  whole  legislation  upon  the  subject  of 
granting  aid  to  this  railway,  and  the  care  with  which  the  leg- 
islature had  guarded  the  people  from  imposition,  in  requiring 
notice  of  all  elections  to  be  given  for  a  sufficiently  long  time, 
and  in  providing  for  its  due  publication,  it  is  a  most  unreason- 
able conclusion  that  all  these  safeguards  were  removed,  and 
the  taxpayers  of  Warren  county  were  left  entirely  to  the  mercy 
of  the  county  authorities. 
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If  the  manner  of  submitting  the  question  of  subscription 
included  the  whole  subject,  the  time,  as  well  as  the  mode,  of 
giving  the  notice,  then  the  time  of  the  notice  was  left  to  the 
arbitrary  discretion  of  the  board  of  supervisors.  Any  notice, 
even  one  day,  would  fulfill  the  requirement  of  the  law,  and 
the  people  of  the  county  might  be  involved  in  a  burdensome 
debt,  without  their  knowledge,  by  a  small  minority  of  the 
voters. 

But  concede  that  the  board  of  supervisors,  by  virtue  of  the 
10th  section  of  the  act  of  March  25th,  had  control  of  the 
whole  subject,  Avhat  action  did  it  take?  It  will  certainly  not 
be  contended  that  it  had  power  to  order  and  hold  an  election 
without  any  notice  to  the  electors.  This  would  have  been  the 
veriest  mockery,  a  delusion  practiced  under  color  of  law. 

If  the  whole  subject  was  committed  to  the  board,  then  the 
duty  was  imposed  to  determine  the  time  for  which  the  notice 
should  be  given,  and  to  direct  its  publication.  This  it  could 
do  only  as  a  board,  by  an  order  or  resolution  entered  upon  the 
record. 

Upon  an  examination  of  the  proceedings  of  the  board,  it 
will  be  found  that  no  mention  is  made  of  any  notice,  in  terms. 
The  day  of  election  was  fixed,  and  then  it  was  ordered  that 
the  election  be  conducted  according  to  law.  After  the  adop- 
tion of  the  resolution,  thirty  days  notice  might  have  been 
given  of  the  election  prior  to  the  day  fixed  for  holding  it. 
The  board,  then,  did  not  provide  for  any  notice,  or  the  time 
of  its  publication.  The  power  conferred  was  not  exercised. 
The  manner  of  submission,  so  far  as  time  was  concerned,  was 
not  determined.  It  was  merely  ordered  that  the  election 
should  be  conducted  according  to  law. 

If  the  special  act  of  March  4th  was  repealed,  what  law 
would  govern?  We  do  not  think  that  the  laws  in  regard  to 
ordinary  State,  county  and  town  elections  would  control.  The 
general  law  of  1849,  in  relation  to  subscriptions  for  shares  of 
stock  in  railroad  companies,  would  be  more  strictly  applicable, 
7 — 65th  III. 
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because  it  is  in  reference  to  the  same  subject  matter.  Sess. 
(second)  Laws  1849,  p.  28.  This  general  law  requires  notice 
for  thirty  days  to  be  given  of  all  such  elections. 

The  presumption  of  repeal  by  implication  should  never  be 
indulged,  if  the  two  acts  can  be  reconciled.  There  must  be  a 
total  repugnancy.  The  doctrine  has  never  been  favored  by 
the  courts,  and  should  not  be  applied  in  this  case. 

We  are  of  opinion  that  the  proviso  to  section  6  of  the  act 
of  the  4th  of  March  is  not  abrogated  by  section  10  of  the  sub- 
sequent act.  Their  reconciliation  in  the  manner  we  have  at- 
tempted will  best  subserve  the  public  good;  and  the  validity 
of  both,  thus  reconciled,  will  make  the  legislation  more  in 
accordance  with  reason,  shield  the  legislature  from  an  absurd- 
ity, and  prevent  serious  consequences. 

As  the  election  was  invalid  for  want  of  sufficient  notice, 
there  was  no  power  to  make  the  subscription,  and  none  was 
conferred  by  the  vote  to  issue  the  bonds. 

The  decree  dissolving  the  injunction  and  assessing  damages 

against  the  complainant,  and  dismissing  the  bill,  is  reversed, 

and  the  cause  remanded,  with  directions  to  grant  the  prayer 

of  the  bill. 

Decree  reversed, 

Mr.  Chief  Justice  Laweence  did  not  sit  in  this  case. 
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August  Fisher 

V. 

Andrew  Sievres. 

Lost  kecord — how  restored — chancery  jurisdiction.  Where  the  record 
of  an  unsatisfied  judgment  is  destroyed,  chancery  will  not  entertain  juris- 
diction to  restore  to  the  judgment  creditor  the  benefit  of  his  judgment, 
for  the  reason  there  is  an  adequate  remedy  at  law,  by  motion,  in  the  court 
in  which  the  judgment  was  rendered,  to  supply  the  record. 

Appeal  from  the  Circuit  Court  of  Cook  county. 

Messrs.  Story  &  King,  for  the  appellant. 

Mr.  John  Lyle  King,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  bill  in  chancery  in  this  case,  filed  in  the  circuit  court 
of  Cook  county,  sets  forth  that  on  the  2d  day  of  August,  1871, 
in  a  suit  at  law,  wherein  Sievres  was  plaintiif  and  Fisher  de- 
fendant, a  judgment  was  recovered  by  the  former  against  the 
latter  in  the  said  circuit  court  for  the  sum  of  $125,  and  that 
on  the  9th  day  of  October,  1871,  the  court  house  in  the  city 
of  Chicago,  together  with  all  the  books,  papers  and  records 
of  said  court,  and  of  its  clerk's  office,  among  which  were  the 
files  and  the  record  of  said  suit  and  said  judgment,  was  wholly 
consumed  and  destroyed  by  fire. 

The  bill  further  alleges  that  no  execution  ever  issued  on 
the  judgment;  that  the  court  had  denied  a  motion  for  an 
order  that  execution  issue  on  it,  and  prays  that  the  judgment 
be  made  and  declared  a  decree  of  the  circuit  court,  or  that 
Fisher  be  declared  indebted  to  the  complainant  in  the  amount 
of  the  judgment,  and  be  decreed  to  pay  the  same,  or  that 
execution  issue  against  Fisher. 
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The  bill  waived  the  answer  of  the  defendant,  under  oath. 
The  court  rendered  a  decree  against  Fisher  for  the  amount 
of  the  judgment. 

He  appeals,  and  makes  the  objection  that  the  bill  should 
have  been  dismissed,  because  there  was  a  complete  remedy  at 
law. 

A  court  of  equity  not  unfrequently  takes  jurisdiction  in 
the  case  of  lost  or  destroyed  instruments  of  evidence,  under 
the  familiar  head  of  equity  jurisdiction  arising  from  acci- 
dent; but  it  is  not  every  case  of  accident  which  will  justify 
the  interposition  of  a  court  of  equity. 

The  jurisdiction  will  be  exercised  only  when  a  court  of 
law  can  not  grant  suitable  relief.     1  Story  Eq.  Jur.sec.  79. 

In  the  case  of  lost  instruments  of  writing  under  seal,  equity 
interposes,  for  the  reason  that,  until  a  recent  period,  the  doc- 
trine prevailed  that  there  could  be  no  remedy  on  a  lost  bond, 
in  a  court  of  common  law,  because  there  could  be  no  profert 
of  the  instrument,  without  which  the  declaration  would  be 
defective;  and  as  the  jurisdiction  was  originally  assumed  for 
that  reason,  it  is  still  retained.  And  in  the  case  of  lost  nego- 
tiable securities,  where  the  purposes  of  justice  may  require 
that  a  suitable  bond  of  indemnity  should  be  given,  a  remedy 
may  be  had  in  equity,  where  an  offer  of  indemnity  may  be 
made  and  the  indemnity  be  provided  for. 

We  apprehend  the  bill  must  always  lay  some  ground  be- 
sides the  mere  loss  of  the  instrument  of  evidence,  to  justify 
the  interposition  of  a  court  of  equity  to  grant  relief.  1  Story 
Eq.  Jur.  see's  84  and  S6, 

No  other  ground  is  here  laid  besides  the  destruction 
of  the  record.  It  does  not  appear  wherin  a  court  of  law 
could  not  grant  the  needed  relief,  where,  as  here  no  more 
is  sought  than  a  decree  for  the  payment  of  the  amount  of 
a  judgment  and  process  for  its  collection.  We  do  not  per- 
ceive why  an  action  at  law  might  not  as  well  have  been 
brought  upon  this  judgment  as  a  suit  in  equity;  why  the 
same  evidence  would  not  have  been  admissible  in  the  one 
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court  as  in  the  other,  and  wh}^  the  same  proof  that  would 
have  justified  a  decree  in  chancery  for  the  amount  of  the  judg- 
ment would  not  have  warranted  a  judgment  at  law  for  the 
recovery  of  the  same  amount. 

Besides,  there  was  a  remedy  at  law,  by  motion  in  the  court 
in  which  the  judgment  was  rendered,  to  supply  the  record. 

We  are  of  opinion  the  bill  should  have  been  dismissed, 
because  there  was  an  adequate  remedy  at  law. 

The  decree  is  reversed  and  the  bill  dismissed  without  pre- 
judice. 

Decree  reversed, 

Mr.  Chief  Justice  Lawrence,  Mr.  Justice  Scott  and 
Mr.  Justice  Thornton,  dissent. 

Mr.  Justice  Breese:  I  concur  in  holding  the  remedy  was 
complete  at  law  by  motion  in  the  court  in  which  the  judgment 
was  rendered. 


John  H.  Herkick 

V. 

JuDE  P.  Gary. 

1.  Sheep  having  contagious  disease — right  of  action.  Under  the  act  of 
Feb.  16,  1865,  relating  to  diseased  sheep,  it  is  clear  that  the  owner  of  sheep 
having  a  contagious  disease,  has  no  right  to  let  them  run  even  upon  his 
own  land  where  they  can  communicate  disease  to  sheep  lawfully  pastured 
in  an  adjoining  field. 

3.  Same — communication  of  the  disease  indirectly.  Where  the  defendant 
kept  his  sheep  which  were  infected  with  the  scab,  in  his  own  pasture, 
adjoining  that  of  the  plaintifl",  the  two  pastures  being  separated  by  a  division 
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fence,  and  defendant's  sheep,  through  want  of  repair  in  his  portion  of  the 
fence,  escaped  into  the  plaintiff's  pasture,  where  the  plaintifl:'  had  a  lot  of 
sheep,  part  belonging  to  himself  and  part  to  his  father,  so  that  it  was  doubt- 
ful whether  plaintiff 's  or  his  father's  sheep  were  first  infected :  Held,  that  an 
instruction,  if  it  was  as  likely  the  plaintiff's  sheep  caught  the  disease 
elsewhere  as  from  defendant's  sheep,  the  jury  should  find  for  defendant, 
was  erroneous,  being  highly  calculated  to  mislead;  and  that  if  any  of  the 
flock  were  infected,  and  the  disease  thereby  communicated  to  plaintiff's 
sheep,  the  defendant  was  liable. 

3.  Same — care  required  of  plaintiff.  Where  a  plaintifl" 's  sheep  are 
infected  from  the  sheep  of  the  defendant,  the  former  will  not  be  held 
responsible  for  more  than  ordinary  care  and  skill  in  their  treatment ;  but 
even  if  they  could  have  been  cured  by  proper  care  and  treatment,  this 
will  not  exonerate  the  defendant  from  liability  for  the  trouble  and  expense 
incurred  by  the  plaintifl'. 

4.  Same — instruction  as  to  negligence  of  plaintiff.  Where  the  plaintiff 
had  his  sheep  in  his  own  pasture,  and  they  were  infected  with  disease  from 
defendant's  sheep,  kept  by  him  in  an  adjoining  pasture,  from  which  they 
escaped  through  defects  in  defendant's  part  of  the  division  fence,  and 
communicated  with  plaintiff"'s  sheep,  the  court  instructed  the  jury,  for  the 
defendant, that  if  the  plaintiff's  negligence  caused  the  damage,  or  con- 
tributed to  it  equally  with  that  of  the  defendant,  they  must  find  for  the 
defendant :  Held,  that  this  could  not  refer  to  defective  care  after  infec- 
tion, as  that  could  not  wholly  exonerate  defendant;  and  in  reference  to 
w^ant  of  care  before  infection,  it  was  erroneous  for  the  reason  there  was  no 
proof  upon  which  to  base  it. 

Appeal  from  the  Circuit  Court,  of  De  Kalb  county;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

Messrs.  Wheaton,  Smith  &  McDole,  for  the  appellant. 

Mr.  Elbert  H.  Gary,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

An  act  of  the  legislature,  passed  February  16, 1865,  pro- 
vides that  any  person  who  suffers  sheep  owned  by  him,  and 
known  to  be  infected  by  contagious  disease,  to  run  at  large, 
or  who  keeps  them  in  any  place  where  other  sheep  can  have 
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access  to^  or  be  Infected  by  them,  shall  be  liable  to  pay  all 
resulting  damages.  This  suit  was  brought  under  this  statute 
by  Herrick  against  Gary.  The  jury  found  for  the  defendant, 
and  Herrick  appealed. 

There  is  no  doubt,  upon  the  evidence,  that  Gary's  sheep 
were  suffering  from  a  contagious  disease  known  as  the  scab; 
that  they  were  in  a  pasture  on  Gary's  farm  ;  that  Gary's  por- 
tion of  the  fence  between  his  pasture  and  the  adjoining  one 
of  Herrick,:  where  the  latter's  sheep  were  kept,  was  not  in 
good  condition ;  that  Herrick's  sheep  became  diseased  and 
many  of  them  died,  and  thaf  several  of  Gary's  sheep  were  in 
the  flock  of  appellant  before  the  disease  appeared  in  the 
latter's  flock. 

Under  this  statute  it  is  clear  that  the  owner  of  sheep  having 
a  contagious  disease  has  no  right  to  let  them  run,  even  upon 
his  own  lan^,  where  they  can  communicate  disease  to  sheep 
lawfully  pastured  in  an  adjoining  field.  The  design  of  the 
statute  evidently  was,  not  only  to  forbid  the  owner  from 
allowing  such  sheep  to  run  at  large,  but  to  require  him  to 
keep  them  on  his  own  farm  in  such  manner  as  not  to  come 
in  contact  with  the  sheep  of  a  neighbor.  The  testimony  in 
this  record  is,  that  the  disease  above  named  can  be  communi- 
cated from  one  flock  to  another,  even  though  constantly  sep- 
arated by  an  ordinary  fence.  However  this  may  be,  in  this 
case  the  sheep  occasionally  escaped  from  one  pasture  to 
the  other,  and  the  preponderance  of  the  evidence  is  that  it 
was  in  consequence  of  that  portion  of  the  division  fence  which 
belonged  to  defendant  being  out  of  repair.  The  defense  seems 
to  have  been  made  on  the  ground  that  the  plaintiff's  sheep 
may  have  caught  the  disease  from  other  sheep  than  those  of 
the  defendant,  and  that  the  evidence  as  strongly  sustained 
one  hypothesis  as  the  other.  Another  defense  was,  that  the 
plaintiff  failed  to  take  proper  care  of  his  sheep  after  they 
became  diseased. 

In  reference  to  the  first  ground  of  defense,  the  court 
instructed  the  jury  in  substance  that  if  it  was  as  likely  the 
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plairttiff^s  sheep  caught  the  disease  elsewhere  as  from  the 
defendant's  sheep,  they  should  find  for  the  defendant.  In  view 
of  the  evidence  in  this  case,  this  instruction,  however  correct 
it  might  sometimes  be,  was  highly  calculated  to  mislead.  The 
record  shows  that  a  portion  of  the  flock  in  plaintiff's  pasture 
belonged  to  plaintiff's  father.  It  also  shows  that  plaintiff's 
sheep,  or  a  part  of  them,  were  sometimes  on  the  public  high- 
way, but  it  does  not  appear  that  they  there  came  in  contact 
with  other  sheep.  The  plaintiff,  when  on  the  stand,  was 
asked  how  he  knew  that  his  own  sheep  did  not  take  the  dis- 
ease from  his  father's  sheep.  He  replied  that  as  they  were 
together,  of  course  he  could  not  tell  which  took  it  first.  We 
presume  it  was  urged  upon  the  jury,  as  it  is  now  argued  here 
by  defendant's  counsel,  that  if,  as  a  matter  of  fact,  the  first 
sheep  attacked  in  plaintiff's  pasture  belonged  to  his  father, 
and  the  disease  spread  from  such  sheep,  the  plaintiff  could  not 
recover,  and  unless  the  jury  could  determine  affirmatively, 
from  the  evidence,  that  the  sheep  of  plaintiff  were  the  first  to 
become  infected,  he  had  failed  to  make  out  his  case.  The 
jury  would,  doubtless,  understand  the  first  instruction  in  that 
way,  and  as  having  reference  to  the  sheep  of  plaintiff's 
father. 

From  this  theory  we  totally  dissent.  It  might  as  well  be 
said  that  if  only  one  of  plaintiff's  sheep  caught  the  disease 
from  defendant's  flock  directly,  and  the  contagion  spread  from 
such  sheep  to  the  rest  of  the  flock,  the  plaintiff  could  recover 
only  for  the  one  sheep  thus  directly  infected.  The  sheep  of 
the  plaintiff' and  of  his  father  were  running  together  in  plain- 
tiff's pasture  as  a  single  flock.  If  the  disease  was  communi- 
cated by  defendant's  flock  at  all,  it  is  wholly  immaterial 
whether  the  first  sheep  infected  in  plaintiff's  pasture  belonged 
to  him  or  to  his  father.  The  statute  is  not  to  be  defeated  by 
any  such  hair-splitting  refinements.  In  either  case  the  disease 
should  be  regarded  as  communicated  directly  by  the  defend- 
ant's flock.  The  unreasonableness  of  the  rule  contended  for 
is  apparent  when  we  remember  that  the  plaintiff  can  certainly 
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not  recover  from  his  father,  nor  his  father  from  him,  and  in 
case  the  entire  flock  had  been  destroyed  by  the  defendant's 
violation  of  the  statute,  there  could,  on  this  theory,  be  no 
recovery  against  him,  because  the  jury  could  not  determine 
which  individual  sheep  in  plaintiff ^s  pasture  first  caught  the 
contagion.  The  first  instruction  should  have  been  qualified 
so  as  not  to  mislead  the  jury  in  this  regard. 

The  instructions  in  regard  to  the  treatment  of  his  diseased 
sheep  by  the  plaintiff  should  also  be  modified.  The  plaintiff 
can  not  be  held  responsible  for  more  than  ordinary  care  and 
skill.     See  Ifount  v.  Hunter,  58  111,  246. 

The  4th  instruction  is  also  objectionable.  It  tells  the  jury 
that  if  the  plaintiff' 's  negligence  caused  the  damage,  or  con- 
tributed to  it  equally  with  that  of  the  defendant,  they  must 
find  for  the  defendant.  This  does  not,  of  course,  relate  to 
defective  care  or  medical  treatment  after  the  sheep  became 
diseased,  since,  even  if  tlie  sheep  could  have  been  cured  by 
proper  care,  the  defendant  would  still  have  been  liable  for  the 
expense  and  trouble  incurred,  if  liable  at  all.  It  can  only 
properly  refer  to  some  supposed  want  of  care  on  plaintiff^s 
part  prior  to  the  communication  of  the  disease,  and  yet  we 
see  nothing  of  that  character  in  the  record  to  which  it  could 
properly  apply.  The  plaintiff  had  a  right  to  have  his  sheep 
where  they  were,  and  the  fact  that  more  or  less  of  them  may 
have  been  in  poor  flesh  would  not  excuse  the  defendant,  if 
otherwise  liable.  This  instruction,  in  its  present  general  form, 
should  not  have  been  given.  The  judgment  is  reversed  and 
the  cause  remanded. 

Judgment  reversed. 
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Nicholas  Freeman  et  al,  Admrs.  etc. 

V. 

James  Freeman. 

1.  Pakent  and  ckujD— presumption  as  to  pay  for  services  after  majority. 
Where  a  child  remains  with  his  father  after  his  majority,  the  presump- 
tion will  be,  in  the  absence  of  a  contract  to  pay  for  services,  or  circum- 
•stances  from  which  one  may  be  implied,  that  no  compensation  was  to  be 
given  for  such  services. 

2.  But  where  a  son,  some  time  after  his  majority,  left,  his  parents,  and 
commenced  business  on  his  own  account,  and  was  afterwards  induced  by 
his  father  to  return,  all  his  other  sons  having  left  him,  and  he  continued 
to  labor  for  his  father  for  many  years,  managing  his  affairs  and  support- 
ing his  parents,  for  which  he  received  nothing  but  his  board,  scanty 
clothing  and  a  little  spending  money :  Held,  that  it  was  but  reasonable 
to  presume  that  the  father  intended  to  pay,  and  the  son  to  receive  pay, 
for  his  labor,  either  in  money  or  by  devise  in  his  father's  will. 

3.  And  in  such  a  case,  where  the  proof  showed  that  the  father  intended 
to  compensate  such  son,  by  devising  his  farm  to  him,  but  was  killed  be- 
fore he  had  made  his  will :  Held,  that  a  verdict  in  favor  of  the  son  for 
services,against  the  father's  estate,  for  the  time  the  son  labored  within  five 
years  prior  to  the  father's  death,  would  not  be  disturbed. 

4.  Statute  of  limitations— /(9r  services.  Where  a  son,  who,  after  his 
majority,  had  left  his  father,  was  by  the  latter  induced  to  return  and  re- 
main in  his  service  for  23  years,  under  the  expectation  of  being  compen- 
sated by  devise  in  his  father's  will,  but  the  father,  being  accidentally 
killed,  failed  to  make  any  will,  and  the  son  filed  his  claim  for  services, 
against  the  father's  estate :  Held,  that,  the  statute  of  limitations  being 
pleaded,  the  son  could  only  recover  for  his  services  for  the  five  years  next 
before  presenting  his  claim,  deducting  the  time  that  elapsed  between  the 
death  of  the  father  and  the  day  fixed  by  the  administrators  for  the  adjust- 
ment of  claims. 

Writ  of  Error  to  the  Circuit  Court  of  Kane  county;  the 
Hon.  SiLVANUs  Wilcox,  Judge,  presiding. 

Messrs.  Botsford,  Barry  cSl  Lovell,  for  the  plaintiffs  in 
error. 

Mr.  John  W.  Ranstead,  for  the  defendant  in  error. 


1872.]  Freeman  et  al.  Admrs.  v.  Freeman.  107 

Opinion  of  the  Court. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  claim,  filed  in  the  probate  court  of  Kane  county, 
for  $2821,  against  the  estate  of  Patrick  Freeman,  deceased, 
by  defendant  in  error,  who  was  a  son  of  deceased.  The  claim 
was  based  on  services  rendered  by  the  claimant  for  deceased, 
extending  through  a  space  of  several  years,  after  he  arrived 
at  21  years  of  age.  He  claims  that  the  labor  was  performed 
under  an  implied  promise  of  payment  for  the  labor. 

On  a  trial  in  the  probate  court,  a  judgment  was  rendered 
against  claimant,  when  he  appealed  to  the  circuit  court  of  the 
county,  and,  on  a  trial  in  that  court,  the  jury  found  a  verdict 
in  his  favor  for  |1275.  After  overruling  a  motion  for  a  new 
trial,  the  court  below  rendered  a  judgment  on  the  verdict, 
from  which  an  appeal  is  prosecuted  to  this  court,  and  errors 
assigned. 

It  is  not  claimed  that  there  w^as  any  special  agreement,  at 
any  time  during  the  23  years  appellee  claims  to  have  labored 
for  his  father,  that  he  should  be  paid  for  his  services.  It 
appears  that  he  remained  on  the  farm,  and  worked  as  hired 
hands  usually  do,  and,  in  addition,  marketed  the  surplus  pro- 
duce, and  took  charge  of  the  management  of  the  place.  He 
seems  to  have  been  industrious,  and  faithful  to  the  interests 
of  the  fatlier  and  family.  It  in  fact  was  on  his  labor  mainly 
the  family  had  to  depend  for  support.  Again,  the  father  was 
much  involved,  and  the  farm  was  relieved  from  incumbrance 
through  the  labor  and  efforts  of  defendant  in  error,  and  thus 
preserved  from  sale;  as  the  father  admitted  that  had  it  not 
been  for  defendant  in  error,  he  would  have  had  no  home. 

The  other  sons  left  their  father  as  fast  as  they  became  of 
age,  and  have  never  assisted  their  father  to  any  extent,  but 
have  left  the  entire  burthen  upon  defendant  in  error  of  man- 
aging the  farm,  supporting  the  family  and  paying  the  mort- 
gage upon  the  farm,  with  such  assistance  as  the  father,  at  his 
advanced   age,  could   render;  and  for   all  of  this  there   is  no 
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pretense  that  defendant  in  error  ever  received  any  compensa- 
tion beyond  his  board,  lodging,  clothing  of  the  plainest  char- 
acter, and  a  small  amount  of  spending  money.  Michael,  on 
the  other  hand,  on  arriving  at  age,  left  his  father,  who  assisted 
lilm  in  purchasing  a  farm.  Nicholas,  when  he  became  of  age, 
left  home,  and  learned  a  trade,  and  has  never  returned  to  live 
with  his  father.  All  of  the  daughters  but  one  married,  and 
have  remained  at  their  own  homes,  defendant  and  his  sister 
only  remaining  at  home  to  care  for  their  aged  parents. 

After  defendant  in  error  had  left  home,  and  gone  to  Rock- 
ford  to  work,  he  was  prevailed  upon  by  his  father  to  return 
home  and  assist  him  on  the  farm.  On  what  precise  under- 
standing this  arrangement  was  made,  does  not  appear,  but 
can  only  be  inferred  from  circumstances.  On  several  occa- 
sions, the  father  said  he  intended  to  will  the  farm  to  defend- 
ant in  error,  as  he  had  stood  by  him;  and  he  said  to  Haydon 
and  Solon,  but  a  few  weeks  before  his  death,  and  at  a  time 
when  he  sent  for  the  former  to  draw  his  will,  that  he  intended 
^'  to  leave  the  farm  to  James,  and  the  personal  property  he 
was  going  to  divide  between  his  daughter  Kate  and  his  wife; 
said  he  owed  some  debts,  and  the  personal  proi^erty  would 
pay  ofP  some  parties  he  owed.^^  Solon,  who  was  present  at 
this  conversation,  states  that  he  spoke  of  making  the  disposi- 
tion of  his  property  as  testified  to  by  Haydon;  and  further 
states  that  intestate  said  that  if  it  had  not  been  for  James,  he 
would  not  have  had  a  home,  and  he  would  not  ^4iave  the  sin 
on  his  soul  to  do  anything  else.'' 

It  is  clear,  beyond  doubt,  that  it  was  the  intention  of  in- 
testate to  have  willed  the  farm  to  defendant  in  error.  He 
sent  for  Haydon  to  so  draw  his  will,  and  he  was  only  pre- 
vented at  that  time  from  carrying  out  his  purpose  for  the 
want  of  a  form  to  enable  Haydon  to  draw  his  will.  He,  at 
the  time,  said  that  so  soon  as  he  recovered  he  would  go  to 
Elgin  and  have  it  drawn;  and  had  he  not  been  accidentally 
killed,  he  would,  in  all  probability,  have  so  executed  a  will. 
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There  is  no  pretense  that  defejidant-in  error  was  ever  paid, 
or  received,  anything  for  his  labor,  during  this  long  period, 
beyond  his  board,  lodging,  cheap,  plain  clothing,  costing,  as 
the  witnesses  say,  about  $30  a  year,  and  a  small  sum  of  spend- 
ing money.  We  can  not  but  presume  that  he  expected  pay, 
or  compensation  in  some  manner,  for  these  services.  He,  like 
his  brothers,  left  to  work  for  himself,  but  was  induced  to  re- 
turn and  assist  his  father.  Being  then  considerably  more 
than  21  years  of  age,  we  can  only  infer  that  he  left  to  do  and 
act  for  himself  Prior  to  that  time,  he,  like  his  brothers,  had 
remained  at  home,  and  there  is  nothing  to  show  that  he  or 
they,  up  to  that  time,  expected  compensation  for  the  services 
they  were  rendering;  but  the  presumption  is  changed  when 
he  had  left  to  act  for  himself,  and  was  again  induced  to  re- 
turn. After  leaving,  the  presumption  arises  that  he  thence- 
forth intended  to  labor  and  accumulate  property  for  himself; 
and  when  he  returned,  at  the  solicitation  of  the  father,  it  is 
but  a  reasonable  presumption  that  the  father  intended  to  pay, 
and  he  to  receive  pay,  for  his  labor,  either  in  money  or  by  a 
devise  in  his  father's  will ;  and,  as  the  father  said  to  several 
persons,  at  different  times,  that  he  intended  to  will  the  farm 
to  defendant  in  error,  we  may  reasonably  presume  that  such 
was  the  agreement  or  understanding  between  them. 

He  remained  after  becoming  of  age,  nearly  23  years,  and 
until  he  was  near  44  years  old,  and  14  years  after  his  brothers 
left  and  had  set  up  for  themselves;  and  whilst  filial  affection 
no  doubt  entered  into  the  inducement  to  remain,  Ave  can 
hardly  presume  that  he  intended  to  give  all  of  his  labor  and 
earnings  to  his  father,  simply  that  it  might  be  distributed, 
at  his  death,  equally  amongst  his  children,  he  only  get- 
ting one-sixth  part.  He  had,  as  the  father  said,  preserved 
the  property  for  a  home  for  his  parents,  in  their  declining 
years.  In  such  a  case,  equity  and  a  sense  of  justice  appeal 
strongly  to  our  nature  to  act  upon  the  principle  that  the 
^'  laborer  is  worthy  of  his  hire;"  and  that  justice  and  right  may 
not  be   perverted,  the  jury  were  warranted  in   acting  upon 
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slight  preponderating  evidence^  tending  to  show  an  under- 
standing that  defendant  in  error  was  to  receive  compensation 
for  his  labor ;  and  we  are  clearly  of  opinion  that  the  evidence 
preponderates,  slightly  it  may  be,  but  still  in  favor  of  the 
finding  of  the  jury,  and  we  have  no  disposition  to  disturb 
the  verdict. 

The  statute  of  limitations  having  been  interposed,  defend- 
ant in  error  could  only  recover  for  five  years  next  before  pre- 
senting his  claim,  deducting  the  time  that  elapsed  between  the 
death  of  his  father  and  the  day  fixed  by  the  administrator  for 
the  adjustment  of  claims  against  the  estate. 

Then,  does  the  evidence  sustain  the  amount  found  by  the 
jury?  We  think  it  does.  The  witnesses  fixed  the  yearly  value 
of  his  services,  after  the  commencement  of  the  war,  variously 
from  $175  to  $288;  one  witness  fixing  it  at  $23  or  $24  per 
month;  another  at  $16,  $17  or  $18  per  month.  From  this 
evidence,  the  jury  were  warranted  in  finding  that  $255  a  year, 
with  board  and  clothing,  was  only  a  reasonable  compensa- 
tion; but  even  if  a  less  sum  be  allowed,  with  six  per  cent 
after  due,  it  would  produce  the  amount  found  by  the  jury. 
Considered  in  any  light  that  is  reasonable,  we  regard  the  evi- 
dence as  fully  warranting  the  amount  the  jury  have  found. 

We  perceive  no  error  in  the  admission  of  evidence,  nor  do 
we  see,  when  all  of  the  instructions  are  considered,  that  there 
was  any  misdirection  of  the  jury.  They  fairly  presented  the 
law  of  the  case,  and  we  see  that  all  that  was  proper  in  the 
refused  instructions  was  given  in  others. 

We,  after  a  careful  examination  of  the  record,  fail  to  find 
any  error  that  could  have  prejudiced  plaintiiFs  in  error,  and 
the  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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The  Home  Insurance  Company  of  New  Yoek 

V. 

John  Heck. 

1.  Insurance — right  to  cancel  policy.  Where  a  policy  of  insurance 
against  fire  provided  that  the  insurers  might  cancel  the  same  on  notice  to 
the  assured  and  a  return  of  the  unearned  premium,  it  seems  the  mere  fact 
that  the  property  insured  was  in  greater  danger  of  fire  when  the  ofler  was 
made  to  refund  the  premium  than  when  the  policy  was  issued,  would  not 
prevent  the  company  from  rescinding. 

2.  But  an  insurer  against  fire  can  not,  when  the  fire  is  approaching  the 
property  insured,  under  such  a  clause,  cancel  the  policy ;  and  when  the 
danger  is  threatening  and  imminent  from  an  approaching  fire,  the  right 
to  terminate  the  policy  upon  notice  will  not  depend  upon  the  intentions  or 
good  faith  with  which  the  agent  of  the  insurer  acts.  And  the  fact  that  the 
property  was  destroyed  by  fire  coming  from  a  difi'erent  quarter  than  that 
which  caused  apprehension  at  the  time  of  giving  notice  of  a  cancellation 
of  the  policy,  will  make  no  difference,  if  the  danger  from  that  quarter  was 
imminent  at  the  time. 

3.  Same — instruction.  In  such  a  case  as  this,  an  instruction  that,  if  the 
agent  of  the  company,  upon  examining  the  wood  described  in  the  policy, 
and  the  manner  in  which  it  was  being  cared  for,  honestly  came  to  the  con- 
clusion that  it  was  not  being  protected  against  the  fires  then  burning  in  the 
surrounding  clearings  and  forests,  with  that  degree  of  care  which  a  man  of 
ordinary  prudence  and  caution  would  exhibit  in  the  protection  of  his  own 
property  under  similar  circumstances,  and  that  in  consequence  of  such  fact, 
there  was  danger  that  the  wood  would  be  destroyed  by  said  fires,  then  the 
agent  was  justified,  for  such  reason,  in  terminating  the  policy  by  giving 
notice,  etc.,  was  held  to  have  been  properly  refused  as  misleading,  by  taking 
from  the  jury  all  consideration  of  the  facts  existing  at  the  time  the  fire  was 
raging,  and  placing  the  right  to  cancel  the  policy  upon  the  honest  belief 
of  the  agent  that  the  wood  was  not  properly  cared  for. 

4.  Removal  of  cause  to  U.  S.  court — hill  of  exceptions  necessary. 
Where  the  petition  and  alfidavit  for  the  transfer  of  a  pending  suit  from  the 
State  to  the  United  States  court,  are  not  made  a  part  of  the  record  by  a  bill 
of  exceptions,  this  court  can  not  regard  them. 

5.  Sale — lohen  title  passes  to  vendee.  Where  a  party,  under  his  contract 
with  a  railroad  company  for  the  sale  of  wood,  hauled  and  piled  the  same 
along  the  track  of  the  road,  but  no  one  had  received  the  same,  and  the  com- 
pany, when  it  needed  wood,  measured  and  took  such  quantity  as  it  saw  fit 
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from  such  pile,  or  that  of  others,  and  the  agent  only  reported  such  as  was 
thus  measured  and  taken,  and  gave  vouchers  therefor :  Reld,  that  the  title 
to  such  wood  not  measured  and  accepted  did  hot  vest  in  the  company,  but 
remained  in  the  party  furnishing  the  same ;  and  when  a  pile  was  broken 
and  a  quantity  taken  from  it  and  measured  to  the  company,  that  specific 
quantity  belonged  to  the  company,  and  nothing  more. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Messrs.  Storrs  &  YanArman,  for  the  appellant. 

Mr.  O.  B.  Sansum,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  in  the  Cook  circuit  court, 
on  a  policy  of  insurance  written  by  the  Home  Insurance 
Company  of  New  York,  on  the  3d  day  of  October,  1871,  on 
a  quantity  of  cord  wood,  cut,  corded  and  piled  by  the  plain- 
tiff on  the  line  of  the  Pittsburgh,  Cincinnati  and  St.  Louis 
railroad,  in  the  State  of  Indiana. 

The  defense  was,  that  the  insurance  company  had  notified 
the  assured  of  a  cancellation  of  the  policy,  as  authorized  by 
the  terms  of  the  policy. 

The  cause  was  tried  by  a  jury,  and  resulted  in  a  verdict  for 
the  plaintiff.  A  motion  for  a  new  trial  having  been  overruled, 
there  was  judgment  on  the  verdict.  To  reverse  this  judg- 
ment the  defendant  appeals. 

The  first  point  made  by  appellant  is  the  refusal  of  the  court 
to  transfer  the  cause,  on  the  affidavit  of  the  defendant,  to  the 
United  States  court,  in  pursuance  of  the  act  of  Congress  of 
March  2,  1867. 

The  petition  and  affidavit  are  not  made  a  part  of  the  record 
by  bill  of  exceptions,  consequently  this  court  can  not  regard 
them. 

Appellant  raises  several  questions  upon  the  rulings  of  the 
court  upon  the  instructions,  and  first,  appellant  complains  that 
the  plaintiff^s  first  instruction  was  erroneous,  and  should  not 
have  been  given. 
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That  instruction  is  as  follows  : 

^^  Whether  defendant  had  the  right  to  cancel  the  policy  in 
suit  depends  upon  the  condition,  with  reference  to  danger  of 
fire,  in  which  the  wood  was  in  at  the  time  defendant's  agent, 
Russell,  notified  the  witness  Lane  that  he  would  cancel  said 
policy. 

^^If,  at  that  time,  the  wood  was  in  greater  danger  of  fire 
than  it  was  on  the  third  day  of  October,  1871,  when  the  con- 
tract was  made,  then  defendant  had  not  the  right  to  rescind 
the  contract  and  cancel  the  poiiicy ;  but  if  it  was  in  no  greater 
danger  of  fire  on  Saturday  than  it  was  when  the  contract  was 
made,  then  the  defendant  had  the  right  to  rescind.  Whether 
it  was  or  was  not  in  greater  danger  at  that  time,  is  a  question 
for  the  jury  to  determine. 

"  Although  you  should  find  that  at  the  time  defendant's 
agent,  Russell,  notified  the  witness  Lane  that  he  would  can- 
cel the  policy,  the  wood  was  not  then  in  greater  danger  from 
fire,  still  the  defendant  is  not  entitled  to  treat  the  policy  as 
canceled,  unless  the  premium  to  be  returned  to  plaintiff  Avas 
actually  tendered,  that  is,  shown  to  plaintiff,  or  an  agent 
authorized  to  receive  it  for  him,  unless  the  actual  tender  or 
showing  of  the  money  was  distinctly  waived  by  the  plaintiff 
or  such  agent. 

"  And  upon  the  question  of  tender,  the  burden  is  upon  the 
defendant  to  establish  that  fact  by  evidence  preponderating  in 
its  favor;  and,  if  the  evidence  is  equally  balanced  upon  that 
point,  you  must  find  that  the  policy  was  not  canceled.'' 

It  is  of  the  first  two  clauses  of  this  instruction  appellants 
complain.  They  contend  that  the  right  to  cancel  the  policy 
did  not  depend  upon  the  condition  in  which  the  wood  was  at 
the  time  of  the  notice  of  cancellation. 

Taking  the  two  clauses  together  as  the  instruction,  it  asserts 
this  principle  of  law:  If  the  wood  insured  was  in  greater  dan- 
ger of  fire  when  the  offer  to  refund  the  premium  was  miade, 
8— 65th  III. 
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than  it  was  when  the  policy  was  issued,  the  company  could 
not  rescind. 

We  think  this  is  laying  down  the  law  too  broadly/ for,  by 
the  terms  of  the  policy,  the  insurer  had  a  right  to  rescind,  on 
notice  and  a  return  of  the  unearned  premium. 

It  can  not  be  claimed,  however,  that  an  insurer  against  fire 
can,  when  the  fire  is  approaching  the  property  insured,  cancel 
the  policy.  This  would  be  actijig  in  bad  faith,  and  would  not 
be  justified  by  the  law  of  the  contract.  Insurance  is  a  con- 
tract of  indemnity,  the  basis  of  which  is,  or  ought  to  be,  good 
faith  on  both  sides.  Of  w^iat  avail  would  it  be,  to  take  a 
policy  against  fire,  to  permit  its  cancellation  when  the  fire  is 
approaching? 

Appellants  also  complain  that  the  court  refused  to  give  the 
first,  second  and  fourth  instructions  asked  by  them. 

The  first  is  as  follows : 

^^The  jury  are  instructed  that,  by  the  terms  of  the  policy 
of  insurance,  the  defendant  had,  at  any  time  before  the  loss 
or  danger  of  the  property  insured,  the  right  to  terminate  its 
liability  by  giving  notice  thereof  to  the  plaintiff,  and  by  the 
repayment  of  the  premium.  If,  therefore,  the  jury  believe, 
from  the  evidence  in  the  case,  that  during  the  life  of  the 
policy,  and  before  the  loss  had  occurred,  the  defendant,  through 
its  agent,  in  good  faith,  notified  the  plaintiff,  or  its  agent,  of 
its  intention  to  terminate  and  cancel  the  policy,  and  returned, 
or  offered  to  return  the  premium,  then  the  verdict  must  be  for 
the  defendant.'' 

The  objection  to  this  instruction  is  obvious.  It  makes  the 
right  of  cancellation  depend  upon  an  intention  entertained  by 
the  agent,  in  good  faith,  to  cancel  the  policy.  It  leaves  out 
of  view  threatening  and  imminent  danger  which  may  envi- 
ron the  insured  property.  As  appellant's  counsel  remark  in 
another  part  of  their  brief,  ^^No  court  would  permit  an  insu- 
rance company  to  declare  a  policy  upon  a  certain  building  can- 
celled when  the  adjoining  building  was  in  flames." 
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The  jury  are  required  by  this  instruction — the  second  clause 
of  it — to  consider,  not  the  circumstances  surrounding  the 
property  insured,  but  only  the  good  faith  with  which  the  agent 
may  have  given  the  notice  of  cancellation. 

The  next  instruction  refused  is  as  follows : 

^^  The  jury  are  instructed  that,  if  they  believe,  from  the 
evrdence  in  the  case,  that  the  wood  in  question  was  destroyed 
by  fire  coming  from  an  entirely  different  direction,  or  from  a 
different  source  from  that  from  which  danger  was  apprehended 
at  the  time  the  notice  was  given  of  the  termination  of  the 
policy,  then  the  defendant  had  the  right  to  terminate  the 
policy  by  giving  notice  thereof  to  the  plaintiff  or  his  agent, 
and  by  refunding,  or  offering  to  refund,  the  premium  paid.^' 

This  instruction  is  coupled  in  the  argument  of  appellant^s 
counsel  with  the  following: 

^^  The  laAv  will  not  presume,  and  the  jury,  in  the  absence 
of  any  evidence  in  the  case,  will  not  be  justified  in  presum- 
ing, that  an  attempt  to  cancel  the  policy  in  question,  and  an 
offer  to  return  the  premium  paid  thereon,  was  made  in  bad 
faith.  If  the  jury  believe,  from  the  evidence  in  this  case, 
that  Mr.  Eussell,  acting  as  the  agent  of  the  defendant,  on  the 
fifth  day  of  October,  1871,  upon  examining  the  wood  de- 
scribed in  the  policy,  and  the  manner  in  which  it  was  being 
cared  for,  honestly  came  to  the  conclusion  that  it  was  not  be- 
ing protected  against  the  fires  then  burning  in  the  surround- 
ing clearings  and  forests,  with  that  degree  of  care  which  a 
man  of  ordinary  prudence  and  caution  would  exhibit  in  the 
protection  of  his  own  property  under  similar  circumstances; 
and  that,  in  consequence  of  such  want  of  ordinary  prudence 
and  caution,  there  was  danger  that  said  wood  would  be  de- 
stroyed by  said  fires,  then  the  jury  are  instructed  that  he 
would  be  justified,  for  that  reason,  in  terminating  the  policy 
by  giving  notice  of  the  fact  to  the  plaintiff,  or  his  agent,  and 
returning  or  offeriilg  to  return  the  premium.'^ 
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In  regard  to  the  first  of  these  instructions,  if  there  was  an 
impending  fire  from  a  quarter  different  from  the  one  which 
first  caused  apprehension,  the  insurer  would  have  no  right  to 
cancel  the  policy.  It  would  be  an  act  done  in  the  face  of  a 
threatened  and  approaching  danger,  and  which  the  insurers 
were  not  competent  to  do.  Such  a  right  would  render  poli- 
cies of  insurance  valueless. 

The  other  instruction  takes  away  from  the  jury  all  consid- 
eration of  the  facts  existing  at  the  time  the  fire  was  raging, 
and  places  the  right  to  cancel  the  policy  solely  upon  the  hon- 
est belief  of  Russell  that  the  wood  was  not  properly  cared  for. 
It  was  well  calculated  to  mislead  the  jury,  and  to  fix  their  at- 
tention upon  the  single  fact  of  the  honest  purpose  of  Kussell. 

We  think  the  court  properly  refused  these  instructions. 

Another  point  of  importance  is  made  by  appellant,  and 
that  is,  as  to  the  ownership  of  this  property. 

Appellant  contends  it  was  the  property  of  the  railroad  com- 
pany.    If  so,  appellee  has  no  right  to  recover  of  appellant. 

"What  are  the  facts? 

The  wood  was  cut  by  appellee  on  his  own  land,  hauled  to 
the  line  of  the  Pittsburgh,  Cincinnati  and  St.  Louis  railroad, 
corded  and  piled  at  Kokomo,  a  station  on  that  road,  and  he 
testifies  it  was  his  wood  when  insured. 

William  Jones  testified  that  appellee  employed  him  to  watch 
the  wood,  the  day  it  was  insured;  watched  it  until  it  Avas 
burned. 

D.  D.  Rudolph,  the  fuel  agent  of  this  railroad,  testifies  he 
knows  when  Heck  had  a  lot  of  wood;  knows  when  it  was 
burned;  took  account  of  and  measured  the  place  where  the 
wood  had  been,  to  ascertain  how  much  had  been  burned; 
measured  wood  for  Heck  on  the  same  ground  three  or  four 
times  before;  this  wood  was  gotten  out  by  Heck  for  the  use 
of  the  railroad  company;  took  out  wood  each  month;  tliere 
was  other  wood  besides  Heck's  there,  some  of  which  was  de- 
stroyed; the  railroad  company  had  1200  cords  destroyed  ;  ver- 
bal contract  with  Heck  made  in   1868;  Heck  was  to  deliver 
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Avood  on  the  line  of  the  railroad  between  Kokorao  and  Gal- 
veston ;  that  was  part  of  the  contract^  and  witness  was  to  pay 
so  much  for  it;  measured  it  when  it  was  taken  out;  was  to 
measure  it  and  send  vouchers  to  the  company;  the  wood,  when 
delivered,  was  not  under  the  control  of  the  company;  we  could 
take  it  when  we  chose,  without  saying  a  word  to  Heck;  we  did 
not  exercise  any  control  over  it  until  we  received  it;  the  wood 
that  was  burned  had  been  there  a  year;  they  were  hauling  all 
the  time,  and  we  taking  it  away,  from  any  pile  that  suited  us; 
it  was  not  delivered  until  we  received  it;  we  received  it  when 
measured  and  marked;  had  never  measured  this  wood;  meas- 
ured it  after  it  was  burned,  by  order  of  the  superintendent ; 
we  had  the  right  to  take  any  of  the  wood,  when  piled,  or  all, 
if  we  wanted  it;  as  soon  as  it  was  racked  and  piled  we  could 
take  it  and  haul  it  off  whenever  we  pleased ;  we  had  been 
taking  and  using  the  wood  as  we  wanted  it  ever  since  Heck 
commenced  delivering,  in  1868  ;  had  a  habit  of  putting  on 
the  wood  the  names  of  the  men  who  delivered  it,  when  we 
wanted  it ;  when  witness  measured  wood  he  made  a  voucher 
and  sent  it  to  the  general  office,  and  it  was  paid  in  twenty  to 
sixty  days  time;  the  delivery  was  made  by  Heck  to  the  rail- 
road company  when  wood  was  measured ;  we  never  paid  for 
the  wood  that  was  burned. 

We  think  this  testimony  most  conclusively  settles  the  ques- 
tion of  ownership,  and  the  trouble  has  arisen  from  a  misuse 
of  the  word  ^^  delivered.''  It  is  very  evident  the  wood  was 
the  property  of  appellee  when  cut  and  hauled  and  piled  at 
Kokomo.  As  a  mass,  it  was  his.  It  was  deposited,  not  de- 
livered, on  the  line  of  the  railroad  for  the  convenience  of  the 
road,  not  delivered  to  them  as  their  property,  for  there  was 
no  one  present  to  accept  it.  It  was  delivered  only  in  such 
quantities  as  the  road  wanted,  and  the  quantity  was  measured 
to  them  from  any  pile  the  company  or  its  agent  might  se- 
lect. 

AVill  it  be  pretended  that  the  railroad  company  could  main- 
tain trover  for  any  one  of  these  piles  of  wood,  it  not  having 
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been  measured  to  them  and  received  by  them?  No  one  will 
so  insist. 

As  unmeasured  piles,  as  these  were,  they  were  the  property 
of  appellee.  When  a  pile  was  broken  in  upon,  and  a  quantity 
taken  from  it  and  measured  to  the  company,  that  specific 
quantity  belonged  to  the  railroad  company,  and  nothing  more. 

Suppose,  after  Heck  had  piled  the  wood,  the  company  did 
not  choose  to  provide  their  fuel  from  any  one  of  his  piles? 
What  then  ?  Whose  wood  would  it  be  under  the  contract  tes- 
tified to  by  Rudolph,  their  fuel  agent?  Certainly  not  that  of 
the  company. 

Were  the  company  under  an  engagement  to  take  all  the 
wood  Heck  deposited  there,  and  they  declined  doing  so, 
Heck's  remedy  would  be  on  the  contract,  and  he  could  recover 
damages  for  its  breach,  but  the  title  to  the  wood  would  re- 
main in  Heck. 

There  is  not,  in  our  judgment,  a  particle  of  proof  to  estab- 
lish title  in  these  piles  of  wood,  covered  by  this  policy,  in  the 
railroad  company. 

In  this  connection,  appellant  complains  that  instruction 
eleven,  asked  by  it,  was  not  given.  .  The  instruction  is  as  fol- 
lows : 

"  11.  If  the  jury  believe,  from  the  evidence  in  this  case, 
that,  before  the  issuance  of  the  policy  in  question,  the  plain- 
tiff had  entered  into  an  agreement  with  the  railroad  company, 
by  which  he  had  agreed  to  sell  to  them  a  quantity  of  wood  at 
a  certain  fixed  price  per  cord,  to  be  piled  and  delivered  on  the 
line  of  said  railroad,  between  Kokomo  and  Galveston ;  that 
in  pursuance  of  such  agreement  the  wood  in  question  was 
piled  and  corded  on  the  line  of  said  road,  and  delivered  to 
said  railroad  company;  that  the  said  railroad  company,  by 
the  terms  of  such  agreement,  had  the  right  to  take  such  wood 
at  such  times  and  in  such  quantities  as  it  saw  fit,  and  agreed 
to  measure  the  same  when  taken,  and,  within  a  certain  stipu- 
lated  lime  thereafter,  pay  for  the  same;  then  the  jury  are 


1872.]        Home  Ins.  Co.  of  New  York  v.  Heck.  119 

Opinion  of  the  Court. 

instructed  that  the  title  to  all  said  wood  thus  piled  and  deliv- 
ered on  the  line  of  said  railroad  passed  to  said  railroad  com- 
pany ;  that  said  company  is  liable  to  the  plaintiff  therefor, 
and  the  verdict  in  this  case  must  be  for  the  defendant.'^ 

This  instruction  might  have  been  given  without  any  preju- 
dice to  appellee's  case,  had  the  court  modified  it  by  telling  the 
jury  what  constituted  a  delivery,  and  that  there  was  no  evi- 
dence of  a  delivery  of  the  wood  in  cords  or  piles.  But  as 
directing  the  attention  of  the  jury  to  the  ownership  of  the 
wood,  that  had  been  done  by  appellant's  fourth  and  fifth  in- 
structions, particularly  the  fifth,  which  is  as  follows ; 

''If  the  jury  believe,  from  the  evidence  in  the  case,  that, 
before  the  8th  day  of  October,  1871,  the  wood  in  question  had 
been  actually  sold  by  the  plaintiff  to  the  railroad  company, 
and  that  plaintiff  had  ceased  to  have  any  interest  in  it,  then 
the  verdict  must  be  for  the  defendant.'' 

To  decide  this  question  under  this  instruction,  the  jury 
must  have  taken  into  consideration  all  the  elements  contained 
in  the  eleventh  instruction,  which  was  refused. 

It  is  idle  to  pretend  there  was  a  sale  and  delivery  of  these 
different  piles  of  wood  to  the  railroad  company.  They  were 
always  the  property  of  appellee.  Appellant  took  a  risk  on 
them  at  a  high  premium,  and  it  ought  to  be  held  to  a  strict 
accountability. 

Every  exertion  was  made  by  appellee  to  save  his  property 
from  the  flames,  but  unavailingly.  Appellant  must  pay  its 
insured  value. 

Although  appellee's  first  instruction  is  faulty,  being  too 
broad  in  its  scope,  yet  the  jury  could  not  be  misled  by  it,  and 
the  merits  being  so  clearly  with  appellee,  we  would  not  re- 
verse for  this  error. 

Justice  has  been  done,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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The  Toledo,  Peoria  &  Waesaw  Railway  Co. 

V. 

Antoinette  T.  Curtenius. 

1.  DowEK — admsing  and  consenting  to  sale  does  not  estop  widow  from 
claiming.  Where  parties  purchased  the  estate  of  minor  heirs  at  a  guardian's 
sale  made  under  an  order  of  court,  upon  the  assurance  that  they  were  get- 
ting a  perfect  title,  such  sale  being  made  by  the  advice  and  consent  of  the 
widow,  who  was  entitled  to  dower  in  the  same,  and  paid  the  full  value  of 
the  land  without  any  incumbrance :  Held,  that  the  widow  was  not  estopped 
from  asserting  her  claim  for  dower,  by  her  consenting  to  and  advising  such 
sale,  there  being  no  pretense  of  selling  her  interest ;  and  that  she  was  not 
bound  to  seek  her  dower  interest  out  of  the  purchase  money. 

2.  Dower — assessment  of  damages  on  hill  for.  Where  the  premises  of 
which  the  widow  seeks  to  be  endowed  are  not  susceptible  of  division,  the 
same  jury  which  assesses  the  yearly  value  of  the  dower,  must  also  assess 
the  damages  which  the  dowress  is  entitled  to  from  the  date  of  her 
demand  down  to  the  time  of  the  verdict.  Where  the  jury  assessed  the  yearly 
value  only,-  and  the  court  decreed  damages  at  the  same  yearly  rate  from 
the  time  of  the  demand,  it  was  held  to  be  erroneous. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  Sabin  D.  Puteebaugh,  Judge,  presiding. 

Messrs.  Bryan  &  Cochran,  for  the  appellant. 

Messrs.  McCulloch  &  Stevens,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

It  is  conceded  that  appellee  is  entitled  to  dower  in  the 
premises  described  in  the  petition,  unless  she  is  in  some  way 
barred  from  asserting  the  claim  as  against  the  appellant. 

The  defense  relied  on  is,  that  the  appellee  is  estopped  from 
claiming  dower  in  the  premises  by  reason  of  the  fact  that 
Cruger,  Secor  &  Co.  supposed  at  the  time  they  purchased  the 
interest  of  the  heirs  at  the  guardian^s  sale,  under  a  decree  of 
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court,  in  pursuance  of  an  agreement  previously  made,  that 
they  were  getting  a  perfect  title,  and  that  such  sale  Avas  made 
by  the  advice  and  consent  of  appellee.  But  if  she  is  not  so 
estopped,  it  is  insisted  that  she  ought  to  be  required  to  prose- 
cute it  against  the  money  realized  from  the  sale,  now  in  the 
hands  of  the  heirs. 

It  is  insisted  that  this  is  pre-eminently  a  ca.se  sir icti  juris. 
Let  it  be  conceded.  Upon  what  principle,  then,  is  the  de- 
mandant to  be  barred  of  her  right  of  dower? 

It  does  not  appear  that  she  has  ever  released  her  dower  in 
any  manner  known  to  the  law,  nor  has  it  been  barred  by  any 
statute  of  limitations.  If  it  is  lost,  or  her  right  has  been 
cut  off,  it  must  be  in  some  way  without  her  consent,  for  she 
has  never  voluntarily  relinquished  it. 

It  may  be  conceded  that  the  appellant  paid  full  price,  even 
its  extreme  value,  for  the  interest  of  the  heirs,  and  it  may  be 
true  that  Gruger,  Secor  &  Co.  may  have  thought  they  were 
purchasing  the  entire  title.  In  all  the  negotiations  in  regard 
to  the  sale,  not  one  word  was  said  about  the  dower  interest. 
The  guardian  could  not  and  did  not  pretend  to  sell  it. 

It  is  intimated  that  Cruger,  Secor  &  Co.  did  not  know  of 
the  dower  interest  at  the  time  of  the  purchase.  They  were 
bound  to  know  it.  They  knew  that  they  were  purchasing 
the  interest  of  minor  heirs  in  the  estate  under  an  order  of 
court,  and  it  was  their  plain  duty  to  inquire  whether  their 
mother  was  living,  and  Avhat  interests,  if  any,  she  had  in  the 
premises.  If  they  failed  to  do  so,  it  was  at  their  peril.  It 
can  not  be  said  that  they  were  ignorant  of  her  existence  and 
place  of  residence,  for  they  say  that  she  advised  and  consented 
to  the  sale.  Tliey  bargained  only  for  the  interest  of  the  heirs 
in  the  lands,  and  that,  it  is  conceded,  they  got. 

It  is  said  that  because  the  appellee  advised  and  consented 
to  the  sale,  for  that  reason  she  ought  to  be  estopped  from 
asserting  any  claim  to  dower  in  the  premises  as  against  the 
appellant. 
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No  reason  is  perceived  why  she  had  not  a  right  to  be  con- 
sulted and  to  give  her  advice  in  the  matter.  The  interest  of 
her  minor  children  in  the  estate  of  their  father  was  about  to 
be  sold,  and  it  was  eminently  proper  that  she  should  be  con- 
sulted. No  one  Avas  proposing  to  sell  her  life  interest  in  the 
estate.  Had  the  proposition  been  to  sell  her  dower  with  the 
fee,  then  it  would  have  been  her  duty  to  have  asserted  her 
rights,  or  have  been  equitably  estopped.  Such  was  not  the 
proposition,  and  no  mention  was  made  of  her  interest. 

Gruger,  Secor  &  Co.  knew  that  appellee  was  living,  and 
her  place  of  residence;  that  her  husband  had  died  seized  of 
the  estate  which  they  were  about  to  purchase  of  his  heirs,  and 
it  was  their  duty  to  inquire  whether  she  had  released  her 
dower,  and  if  they  did  not,  it  will  be  presumed  they  pur- 
chased the  fee  subject  to  the  incumbrance. 

It  will  not  do  to  say  that  the  appellant,  or  Cruger,  Secor 
&  Co.  did  not  know  that  appellee  had  dower  in  all  the  lauds 
of  which  her  husband  died  seized,  unless  it  had  been  released 
in  some  legal  form.  In  making  the  purchase,  therefore,  if 
they  did  not  bargain  for  it,  we  must  presume  they  pur- 
chased the  fee  of  the  estate  subject  to  the  dower  incumbrance. 

It  is  provided  by  the  statute  that  no  widow  who  shall,  as  exec- 
utrix or  administratrix,  sell  and  convey,  by  order  of  court,  real 
estate  of  her  husband,  in  which  she  shall  be  entitled  to  dower, 
shall  be  deemed  to  relinquish  her  rigTlt  of  dower  therein  by 
reason  of  such  conveyance,  unless  her  relinquishment  shall 
be  specified  in  such  deed  or  conveyance.  It  would  be  a  very 
harsh  rule  to  adopt,  that  because  the  dowress  knew  of  and 
consented  to,  and  even  advised  the  sale  of  estate  belonging  to 
her  minor  children  for  their  maiutenance  oi*  otherwise,  she 
would  thereby  be  estopped  from  asserting  her  claim  to  dower 
as  against  the  purchaser.  Such  a  rule  would  be  incompatible 
with  all  legislation  on  that  subject  and  would  be  most  inequit- 
able. 

The  authorities  cited  by  counsel  on  the  doctrine  of  estoppels 
in  pais  are  not  applicable  to  the  facts  in  the  case  at  bar,  and 
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it  is  not  deemed  necessary  to  review  them.  In  no  view  of 
the  case  is  the  appellee  estopped  by  any  act  on  her  part  from 
asserting  her  right  of  dower.  Nor  do  we  think  she  is  com- 
pelled to  prosecute  her  claim  as  against  the  money  realized 
from  the  sale.  That  was  the  price  the  grantees  agreed  to  pay 
the  heirs  for  their  interest  in  the  estate.  The  guardian  only 
professed  to  sell  the  interest  of  the  heirs  in  the  fee  in  the 
estate,  and  did,  in  fact,  sell  nothing  more,  and  the  amount 
realized  ought  not  to  be  reduced  by  deducting  therefrom  the 
value  of  the  dower.  The  purchase  was  subject  to  the  dower, 
and  the  estate  itself  is  chargeable.  It  seems  to  us  that  this 
proposition  is  so  plain  that  it  need  not  be  elaborated. 

The  only  question  in  the  case  about  which  we  have  had 
any  doubt  is,  whether  the  court  did  not  err  in  rendering  a 
decree  for  the  reasonable  damages  sustained  after  demand, 
when  the  amount  had  not  been  found  by  a  jury.  The  ques- 
tion is  not  free  from  difficulty,  but  we  are  inclined  to  hold 
that  there  was  error  in  this  particular. 

There  can  be  no  doubt  that  under  the  26th  section  of  the 
dower  act  R.  S.  1845,  p.  198,  when  the  commissioners  have 
assigned  dower  by  metes  and  bounds  the  court,  on  the  approval 
of  that  report,  may  assess  the  damages  which  the  demandant 
would  sustain  after  demand.  Either  party,  however,  would 
have  the  right  to  have  the  question  submitted  to  a  jury. 

The  difficulty  lies  in  the  construction  of  the  28th  section. 
That  section  seems  to  provide  that  where  the  commissioners 
report  that  the  estate  is  not  susceptible  of  division  without 
great  injury  thereto,  it  is  imperative  that  the  same  jury 
which  shall  be  called  to  assess  the  yearly  value  of  the  dower 
to  be  paid  by  the  party  having  tlie  next  estate  of  freehold  or 
inheritance,  shall  also  assess  the  damages  which  the  dowress 
may  have  sustained  from  the  date  of  the  demand  down  to  the 
time  of  the  verdict. 

The  jury  in  this  case  simply  found  the  yearly  value  of  the 
dower,  and  the  court  assessed  the  damages  sustained,  and 
rendered  a  decree  accordingly.     This  was  irregular.     It  was 
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the  duty  of  the  jury,  and  they  should  have  been  so  instructed, 
not  only  to  find  the  yearly  value  of  the  dower,  but  also  the 
amount  of  damages,  if  any,  and  upon  their  finding  the  court 
could  properly  have  rendered  a  decree. 

The  yearly  value  of  the  dower  as  found  by  the  jury  in  this 
instance  was  only  the  amount  the  court  should  decree 
to  be  paid  to  the  dowress  on  a  certain  day  named,  and 
annually  thereafter  during  her  natural  life.  It  would 
constitute  no  just  basis  for  estimating  the  damages  from  the 
date  of  the  demand  to  the  time  of  the  verdict.  The  premises 
may  have  been  worth  more  or  less  rental  value  during  the 
previous  years,  and  the  true  construction  of  the  statute  seems 
to  be  in  all  such  cases  that  the  questions  of  the  yearly  value 
and  the  damages  should  both  be  submitted  to  the  same  jury 

In  this  view  of  the  law,  the  court  proceeded  erroneously  in 
making  the  assessment  of  damages,  and  the  decree  must  be 
reversed  and  the  cause  remanded. 

Decree  reversed. 


The  Boaed  of  Trustees,  etc. 

V. 

Electa  S.  Davison  et  al. 

1.  Acknowledgment  of  deed — as  to  married  women.  The  certificate 
of  the  acknowledgment  of  a  deed  by  husband  and  wife,  the  real  estate 
being  that  of  the  wife,  was,  in  substance,  the  following :  That  A  (the  wife) 
and  E  (the  husband)  were  personally  known  to  the  officer  as  the  real  per- 
sons whose  names  were  subscribed  to  the  instrument;  that  the  said  A 
appeared  before  him  and  acknowledged  the  execution  thereof  as  her  free 
act  and  deed,  for  the  uses  and  purposes  therein  mentioned ;  and  that  the 
said  B,  husband  of  the  said  A,  being  examined  separate  and  apart,  and 
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out  of  the  hearing  of  his  said  wife,  and  the  contents  being  made  known 
and  full}'-  explained  to  him,  acknowledged  said  instrument  to  be  his  free 
act  and  deed,  and  that  he  executed  the  same,  and  relinquished  his  dower, 
etc.,  voluntarily  and  freely,  withou^,  the  compulsion  of  his  wife,  and  did 
not  wish  to  retract :  Held,  that  the  acknowledgment  was  wanting  in  all 
the  substantial  requirements  of  the  statute  respecting  the  deeds  of  married 
women,  and  for  such  defects  the  deed  was  absolutely  void  as  to  the  wife. 

2.  Mistake— pMoer  of  a  court  of  equity  to  reform.  A  court  of  equity 
will  not  correct  mistakes  in  or  reform  the  deeds  of  married  women ;  but 
it  may  as  to  the  husband  who  joins  in  the  execution,  and  then  it  will 
affect  his  interest  in  the  lands  only. 

3.  School  fund— ^^ozcer  to  foreclose  mortgage  hefore  the  debt  is  due,  for 
hrench  of  conditions.  The  school  law,  which  provides  that  where  the  board 
of  trustees  shall  require  additional  security  for  money  loaned,  and  the 
same  is  not  given,  the  treasurer  shall  bring  suit  to  recover  the  principal 
and  all  interest  due  on  the  obligation,  enters  into  and  forms  a  part  of  every 
contract  for  a  loan  of  school  funds  made  under  such  law ;  and  where  such 
additional  security  is  demanded,  and  not  given,  the  whole  debt  matures, 
and  if  the  debt  is  secured  by  mortgage,  the  same  may  be  foreclosed  in 
equity,  the  plaintiff  not  being  confined  to  the  remedy  by  an  action  at  law. 

Writ  of  Error  to  the  Circuit  Court  of  Woodford  county ; 
the  Hon.  S.  L.  Richmond,  Judge,  presiding. 

Mr.  Martin  L.  Newell,  for  the  plaintiffs  in  error. 

Messrs.  Bangs  &  Shaw,  for  the  defendants  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  chancery,  brought  in  the  AVoodford  cir- 
cuit court,  by  plaintiffs  in  error,  against  defendants,  to  fore- 
close two  mortgages  upon  real  estate.  The  defendants  were 
husband  and  wife.  The  mortgages  were  given  to  secure  sepa- 
rate loans  of  school  funds  made  to  defendants  by  the  township 
treasurer.  The  first  mortgage  was  executed  Dec.  16,  1867,  to 
secure  the  sum  of  $400,  payable  in  four  years,  with  interest. 
It  was  signed,  sealed  and  acknowledged  by  both  defendants, 
although  the  name  of  the  husband  nowhere  appears  in  the 
body  of  the  instrument.     The  acknowledgment  was  taken  by 
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a  justice  of  the  peace,  who  certified  that  Electa  S.  Davison, 
who  was  personally  known  to  him  to  be  the  real  person  whose 
name  was  subscribed  to  the  foregoing  instrument,  appeared 
before  him  and  acknowledged  the  execution  thereof,  as  her 
free  act  and  deed,  for  the  purposes  therein  mentioned;  and 
that  said  Ezra  D.  Davison,  husband  of  said  Electa  S.  Davison, 
personally  known  to  him,  etc.,  and  being  examined  separate 
and  apart,  and  out  of  the  hearing  of  his  said  wife,  and  the 
contents  being  made  known  and  fully  explained  to  him,  ac- 
knowledged said  instrument  to  be  his  free  act  and  deed;  that 
he  executed  the  same,  and  relinquished  his  dower,  etc.,  volun- 
tarily and  freely,  without  the  compulsion  of  his  wife,  and  did 
not  wish  to  retract. 

The  statute,  authorizing  loans  by  the  township  treasurer, 
prescribes  the  form  of  the  mortgage  to  be  given  as  security, 
and  declares  that  such  mortgages  shall  be  acknowledged  and 
recorded  as  is  required  by  law  for  other  conveyances  of  real 
estate.     Gross'  Stat.  p.  702. 

This  acknowledgment  is  wanting  in  all  the  substantial 
requisites  of  the  statute  respecting  deeds  of  married  Avomen, 
and  for  such  defects,  this  deed  was  absolutely  void  as  to  the 
wife.    Lindley  v.  Smith,  46  111.  523. 

The  other  mortgage  was  executed  July  22, 1868,  by  defend- 
ants, to  secure  the  re-payment  of  the  sum  of  $800,  in  five 
years,  with  interest,  and  is  properly  acknowledged. 

The  bill  alleges,  and  seeks  to  correct,  a  mistake  in  the  deed. 
A  court  of  equity  will  not  correct  mistakes  in  or  reform  the 
deeds  of  married  women.    3foulton  et  ux.  v.  Hurd,  20  111.  137. 

The  bill  in  this  case  was  filed  before  the  sum  secured  by 
either  mortgage  was  due  by  the  efflux  of  time.  The  objection 
is  made  by  defendants  that  although  an  action  at  law  might 
be  maintained  upon  the  covenants,  or  to  recover  the  amount 
loaned,  still  a  bill  to  foreclose  the  mortgage  will  not  lie  until 
the  debt  is  due  by  lapse  of  time.  To  construe  this  statute 
upon  which  these  questions  arise,  we  must  refer  to  some  of  its 
controlling  provisions.     The   57th  section  (Gross'  Stat.   701) 
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precribes  the  terms  upon  which  loans  of  such  public  funds 
should  be  made;  and,  amongst  other  things,  it  is  provided 
that  for  all  loans  of  sums  over  |100  and  for  more  than  one 
year,  security  shall  be  given,  by  mortgage  on  unincumbered 
real  estate,  in  value  double  the  amount  loaned,  with  a  condi- 
tion that  in  case  additional  security  shall  at  any  time  be  re- 
quired, the  same  shall  be  given  to  the  satisfaction  of  the  board 
of  trustees  for  the  time  being. 

The  58th  section  prescribes  the  form  of  the  mortgage,  con- 
taining a  covenant  by  the  grantor  to  comply  with  the  require- 
ment to  give  additional  security. 

The  59th  section  declares  that  ^^upon  the  breach  of  any 
condition  or  stipulation  contained  in  said  mortgage,  an  action 
may  be  maintained  and  damages  recovered  as  upon  other  cov- 
enants.^^ 

The  60th  section  declares  that,  ^^in  all  cases  where  the 
board  of  trustees  shall  require  additional  security  for  the  pay- 
ment of  money  loaned  and  such  security  shall  not  be  given, 
the  township  treasurer  shall  cause  suit  to  be  instituted  for  the 
recovery  of  the  same,  and  all  interest  thereon  to  the  date  of 
the  judgment:  Provided,  that  proof  be  made  of  the  said  requi- 
sition." 

These  several  provisions  enter  into  every  contract  of  loan 
made  under  the  statute,  and  constitute,  so  far  as  applicable, 
as  much  a  part  of  the  mortgage  as  if  expressly  incorporated 
into  it. 

When  these  two  sections  are  considered  together,  in  con- 
nection with  the  other  provision  fixing  the  standard  of  secu- 
rity, it  is  very  apparent  that  it  was  the  intention  of  the  60th 
section  to  make  the  original  debt  become  due,  for  all  the  pur- 
poses of  any  remedy  for  its  collection,  immediately  upon 
failure  to  comply  with  the  requirement  to  give  additional 
security.  The  authority  to  require  such  additional  security 
is  given  by  statute,  and  the  covenant  contained  in  the  mort- 
gage to  comply  vests  the  board  of  trustees  with  the  discretion 
of  determining   when  a   case   arises  for   the   exercise   of  the 
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power,  and  unless  it  is  exercised  fraudulently^  or  under  such 
circumstances  of  abuse  or  oppression  as  amount  to  fraud,  the 
propriety  of  the  exercise  can  not  be  made  a  subject  of  inquiry 
in  the  courts.  It  appearing  in  this  case  that  the  requisition 
for  additional  security  was  made  and  not  complied  with,  we 
are  of  opinion  that  a  bill  would  lie  to  foreclose  these  mort- 
gages. There  is  no  evidence  in  the  record  sufficient  to  justify 
the  conclusion  that  the  power  to  make  the  requisition  was 
fraudulently  exercised  or  abused.  The  defendants'  answer 
avers  that  the  legal  title  to  the  property  mortgaged  was 
wholly  in  the  wife,  and  that  the  husband  had  no  interest  ex- 
cept such  as  he  had  as  husband  of  a  wife  holding  a  separate 
estate.  If  this  be  so,  it  is  perfectly  clear  that  the  security 
was  far  short  of  what  the  statute  contemplated.  The  first 
mortgage  was  so  defectively  acknowledged  as  to  be  inopera- 
tive in  respect  to  the  estate  of  the  wife;  and  the  second,  as 
appears  by  the  bill,  needed  reforming  in  a  material  particular, 
which  it  is  not  competent  to  do,  so  far  as  the  wife  is  con- 
cerned. 

Whatever  obstacles  there  may  be  to  relief  as  against  the  wife, 
we  can  see  no  reason  why  the  first  mortgage  was  not  operative 
upon  whatever  interest  the  husband  had  in  the  land;  and  the 
second  mortgage  may  be  enforced  against  the  interest  of  both 
defendants,  unless  there  was  some  such  mistake  in  the  descrip- 
tion of  the  land  or  terms  of  the  instrument  as  would  prevent; 
in  which  case,  a  proper  case  being  made,  the  instrument  might 
be  reformed  as  respects  the  husband,  although  not  as  to  the 
wife.  There  was  no  evidence  upon  this  point.  The  husband, 
by  executing  the  first  mortgage,  became  bound  by  the  cove- 
nants therein  contained.  The  words,  ''and  I  do  hereby  cove- 
nant," would  apply  to  him  as  well  as  to  his  wife,  who  is 
named  as  sole  grantor. 

Upon  the  whole  case  we  are  satisfied  that  the  court  below 
erred  in  dismissing  the  plaintiffs'  bill  altogether.  The  decree 
must,  therefore,  be  reversed,  and  the  canse  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 

Decree  reversed: 
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Margaret  Martitt  et  al. 


Janet  Robson. 

1.  Husband  and  wife — JmsbancVs  liaMUty  for  Mn  unfe''s  torts.  Since 
the  passage  of  the  acts  of  1861  and  1869,  relating  to  the  rights  of  married 
women,  the  husband  is  not  liable  for  the  torts  of  his  wife  committed  du- 
ring coverture,  wdien  he  is  not  present,  and  in  which  he  in  no  manner  par- 
ticipated. 

2.  Same — rights  of  Jiusband  as  to  her  "property.  The  efi'cct  of  the  pres- 
ent legislation  is  to  change  the  common  law  I'ule,  so  that  in  this  State  the 
husband  can  not  enj 03^  the  rents  and  profits  of  his  wife's  real  estate  without 
her  permission;  and  he  has  no  control  over  her  separate  personal  property, 
except  by  her  consent,  and  he  can  no  longer  interfere  with  her  choses  in 
action. 

3.  Same — as  to  wife's  earnings.  The  product  of  her  earnings  is  the  ex- 
clusive property  of  the  wife.  She  alone  can  sue  for  and  recover,  and  the 
liusband  can  not  release  them.  The  right  to  her  earnings  also  includes  the 
right  to  appropriate  her  own  time  and  labor  in  acquiring  them. 

4.  Same — duties  and  obligations.  As  the  result  of  the  marriage  vow, 
and  a  part  of  the  contract,  the  wife  is  still  bound  to  love  and  cherish  the 
husband,  and  to  obey  him  in  all  reasonable  demands,  not  inconsistent  with 
the  exercise  of  her  legal  rights;  to  treat  him  with  respect,  and  regard  him 
at  least  as  her  equal ;  and  he  is  still  bound  to  protect  and  maintain  her,  unless 
she  should  neglect  wholly  her  marital  duties,  as  imposed  by  the  common 
law,  or  assume  a  position  to  prevent  their  performance,  and  thus  deprive 
him  of  her  societj''.  These  duties  and  obligations  at  common  law  were 
not  the  result  of  the  arrangement  of  their  property,  but  of  the  contract  of 
marriage  and  the  relation  thereby  created. 

5.  Same — husband's  liability  for  necessaries.  If  the  husband,  without 
justifiable  cause,  turns  away  his  wife,  he  is  bound  for  contracts  for  neces- 
saries suitable  to  her  degree  and  estate.  If  they  live  together,  and  he  will 
not  supply  her  or  the  necessary  means,  she  can  pledge  his  credit  for  neces- 
saries strictly;  but  if  he  provides  for  her,  he  is  not  bound  by  her  contracts, 
unless  made  hj  his  authority,  or  with  his  concurrence. 

6.  Same — rights  and  powers  of  wife.  As  to  the  separate  property  of  the 
wife,  she  is  now  the  same  as  2.  feme  sole.  She  need  not  join  her  husband 
with  her  in  a  suit  to  recover  it,  or  for  the  trespass  to  it.  She  may  even 
prosecute  a  suit  against  him  for  any  unlawful  interference  with  her  prop- 
erty. 

9 — 65th  III. 
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7.  Same — -pe/rsonal  injury  to  wife.  So  the  wife  may  sue  alone  for  per- 
sonal injuries,  and  her  husband  can  not,  without  her  consent,  release  her 
claims  for  damages,  as  such  right  of  action  is  her  property. 

8.  Same — wife  may  lease  her  real  estate.  The  wife  may  now  execute  a 
valid  lease  of  her  separate  real  estate  without  joining  her  husband  and 
without  his  consent,  and  she  may  be  sued  at  law  upon  her  contracts  as  to 
her  separate  property. 

Appeal  from  the  Circuit  Court  of  Marshall  county;  the 
Hon.  Samuel  L.  Richmond,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  the  appellee 
against  Margaret  Martin  and  John  Martin,  her  husband,  to 
recover  for  certain  slanderous  words  spoken  by  Margaret  Mar- 
tin of  and  concerning  the  appellee,  imputing  that  the  appellee 
was  guilty  of  fornication.  The  cause  was  tried  upon  the  dec- 
laration, and  the  plea  of  not  guilty.  Verdict  for  $2500,  of 
Avhich  sum  $1000  was  remitted,  and  motion  for  a  new  trial 
overruled. 

Messrs.  Bangs  &  Shaw,  and  Mr.  R.  F.  Winslow,  for  the 
appellants. 

Messrs.  Burns,  Baenes  &  Ong,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

Since  the  passage  of  the  acts  of  ,1861  and  1869,  (Session 
Laws  of  1861,  143,  and  of  1869,  255,)  is  the  husband  liable 
for  the  torts  of  the  wife  during  coverture,  committed  when 
he  was  not  present,  and  in  which  he  in  no  manner  partici- 
pated ? 

Those  statutes  give  to  the  wife,  during  coverture,  the  sole 
control  of  her  separate  estate  and  property  acquired  in  good 
faith  from  any  person  other  than  her  husband,  and  her  own 
earnings  for  labor  performed  for  any  person  other  than  her 
luisband  or  minor  children,  with  the  right  to  use  and  possess 
the  property  and  earnings,  free  from  the  control  or  interfer- 
ence of  her  husband. 
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In  determining  the  intent,  object  and  effect  of  these  enact- 
ments, it  will  be  interesting  to  place,  in  juxtaposition,  the 
rights  and  duties,  liabilities  and  disabilities  of  husband  and 
wife,  incident  to  the  marriage  union,  as  they  existed  at  com- 
mon law,  and  the  changes  made  by  the  statute. 

At  common  law  he  had  control,  almost  absolute,  over  her 
person  ;  was  entitled,  as  the  result  of  the  marriage,  to  her  ser- 
vices, and  consequently  to  her  earnings;  to  her  goods  and 
chattels;  had  the  right  to  reduce  her  clwses  in  action  to  posses- 
sion, during  her  life  ;  could  collect  and  enjoy  the  rents  and 
profits  of  her  real  estate;  and  thus  had  dominion  over  her 
propertv,  and  became  the  arbiter  of  her  future.  She  was  in 
a  condition  of  complete  dependence;  could  not  contract  in  her 
own  name;  was  bound  to  obey  him;  and  her  legal  existence 
was  merged  in  that  of  her  husband,  so  that  they  were  termed 
and  regarded  as  one  person  in  law. 

As  a  necessary  consequence,  he  was  liable  for  the  debts  of 
the  wife  dum  sola,  and  for  her  torts  and  frauds  committed 
during  coverture,  if  they  were  done  in  his  presence,  or  by  his 
procurement,  he  alone  was  liable;  otherwise  they  must  be 
jointly  sued. 

Now,  he  can  not  enjoy  the  profits  of  her  real  estate  without 
her  permission.  He  has  no  control  over  her  separate  personal 
])roperty.  It  is  not  subject  to  his  '^disposal,  control  or  inter- 
ference." Language  could  not  be  more  explicit.  All  her 
separate  property  is  ''under  he?-  sole  control,  to  be  held,  owned, 
possessed  and  enjoyed,  by  her  the  same  as  though  she  mas  sole  and 
unmarried"  He  has  no  right  to  use  or  dispose  of  a  horse  or 
a  cow,  without  her  consent.  He  can  no  longer  interfere  with 
lier  Glioses  in  action.  They  are  under  her  sole  control.  The 
product  of  her  labor  is  her  exclusive  property,  She  alone  can 
sue  for  and  enjoy  it.  Any  suit  for  her  earnings  must  be  in 
her  own  name,  and  she  may  use  and  possess  them  free  from 
the  interference  of  her  husband  or  his  creditors. 

The  language  of  the  statute  of  1869  is,  '^That  a  married 
woman  shall  be  entitled  to  receive,  use  and  possess  her  own 
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earnings,  and  sue  for  the  same  in  her  own  name,  free  from  the 
interference  of  her  husband." 

The  words,  ^^  free  from  the  interference  of  her  husband," 
apply  as  well  to  the  right  to  receive,  use  and  possess,  as  to  the 
right  to  sue  for,  her  earnings.  The  right,  therefore,  to  receive 
and  use  her  own  earnings,  uncontrolled  by  the  husband,  is 
conferred  in  express  terms.  The  practical  enjoyment  of  this 
right  presupposes  the  right  to  appropriate  her  own  time.  The 
right  to  take  and  possess  the  wages  of  labor  must  be  accom- 
panied with  the  right  to  labor.  If  the  husband  can  control, 
then  the  statute  has  conferred  a  barren  right.  If  the  wife  can 
still  only  acquire  earnings  with  his  consent,  then  the  statute 
was  w^holly  unnecessary,  for  she  might  have  done  this  prior  to 
its  enactment.  The  clear  intent  of  the  statute  is,  not  alone  to 
give  to  the  wife  the  right  to  accept  and  use  her  earnings,  but 
the  right  to  labor,  and  thus  acquire  them. 

The  intention  of  the  legislature  to  abrogate  the  common 
law  rule,  to  a  great  degree,  tliat  husband  and  wife  were  one 
person,  and  to  give  to  the  latter  the  right  to  control  her  own 
time,  to  manage  her  separate  property,  and  contract  with  ref- 
erence to  it,  is  plainly  indicated  by  these  statutes.  While 
they  do  not  expressly  repeal  the  common  law  rule,  that  the 
husband  is  liable  for  the  torts  of  the  wife,  they  have  made 
such  modification  of  his  rights  and  her  disabilities,  as  wholly 
to  remove  the  reason  for  the  liability. 

The  rights  acquired  by  the  husband  by  virtue  of  the  mar- 
riage have  almost  all  been  taken  away;  and  the  disabilities 
of  the  wnfe  have  nearly  all  been  removed.  She  now  controls 
her  own  estate  entirely,  except  that,  by  construction  of  the 
courts,  she  can  not  convey  her  real  estate  without  her  husband. 
This,  however,  is  solely  for  her  protection,  and  to  prevent  the 
squandering  of  the  estate.  He  has  now  only  a  modified  ten- 
ancv  by  the  curtesy,  dependent  upon  a  contingency,  and  no 
estate  vests  during  the  life  of  the  wife.  This  is  rather  a 
shadowy  estate.  It  is  an  interest  which  may  possibly  ripen 
into  something  tangible  in  the  uncertain  future.     Previous  to 
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the  act  of  1861,  it  could  be  sold  on  execution  against  the  hus- 
band; now,  the  wife  has  the  sole  control  of  her  real  estate 
during  her  life,  and  the  husband  has  no  interest  until  her 
death.  She  must  sue  alone  for  breach  of  covenant  in  a  deed 
to  her.  This  estate,  at  best,  is  now  a  bare  possibility.  Cole 
V.  Van  Riper,  44  111.  58  ;  Beach  v.  3Iiller,  51  ib.  206. 

A  liability  which  has  for  its  consideration  rights  conferred, 
should  no  longer  exist  when  the  consideration  has  failed.  If 
the  relations  of  husband  and  wife  have  been  so  changed  as  to 
deprive  him  of  all  right  to  her  property,  and  to  the  control 
of  her  person  and  her  time,  every  principle  of  right  would  be 
violated,  to  hold  him  still  responsible  for  her  conduct.  If  she 
is  emancipated,  he  should  no  longer  be  enslaved. 

For  the  policy  and  wisdom  of  the  legislation  which  has  ef- 
fected a  change  so  radical,  the  legislature  alone  is  responsible. 
The  courts  must  guard  against  a  construction  which  might 
prove  mischievous,  and  result  in  a  practical  divorcement  of 
man  and  wife,  if  such  construction  can  be  avoided. 

In  Cole  v.  Van  Riper ,  supra,  this  court  said  that  the  legis- 
lature never  could  have  intended,  by  the  enactment  of  1861, 
to  loosen  the  bonds  of  matrimony,  or  to  enable  the  wife,  at 
pleasure,  to  effectuate  a  divorce  a  mensa  et  thoro,  or  to  confer 
the  power  to  restrict  the  husband  to  the  use  of  a  particular 
chair,  or  to  forbid  him  to  take  a  book  from  the  library  with- 
out her  permission.  We  shall  not  insist  that  such  unwifelike 
conduct  can  even  be  justified  since  the  law  of  1869. 

The  inquiry  is  therefore  pertinent,  Avhat  is  left  of  the  nup- 
tial contract?     What  duties  and  obligations  still  exist? 

As  the  result  of  the  marriage  vow,  and  as  a  part  of  the  con- 
tract, the  wife  is  still  bound  to  love  and  cherish  the  husband, 
and  to  obey  him  in  all  reasonable  demands  not  inconsistent 
with  the  exercise  of  her  legal  rights ;  to  treat  him  with  re- 
spect, and  regard  him  at  least  as  her  equal;  and  he  is  still 
bound  to  protect  and  maintain  her,  unless  she  should  neglect 
wholly  her  marital  duties  as  imposed   by  the  common  law,  or 
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assume  a  position  to  prevent  their  performance,  and  thus  de- 
prive him  of  her  society,  mar  the  beauty  of  married  life,  and 
disregard    the  household  good. 

These  duties  and  obligations  upon  husband  and  wife  were 
not  the  result  of  the  arrangement  of  their  property  at  com- 
mon law,  but  of  the  contract  of  marriage  and  the  relation 
thereby  created.  By  the  marriage  she  became  one  of  his  fam- 
ily, and  he  was  bound  to  provide  her  a  home,  and  necessaries 
there  but  not  elsewhere.  He  must  furnish  her  with  necessa- 
ries, from  a  principle  of  duty  and  justice.  2  Kent's  Com. 
148. 

"The  duties  of  the  wife,  while  cohabiting  with  her  husband, 
form  the  consideration  of  his  liability  for  her  necessaries.'^ 
McCutchen  v.  McGahay,  11  Johns.  281.  This  doctrine  is  ap- 
proved by  Kent  in  his  Commentaries,  2  Vol.  146. 

The  argument  urged  to  maintain  the  responsibility  of  the 
husband  for  the  torts  of  the  wife,  because  he  may  still  be 
bound  to  provide  necessaries,  is  not  appropriate.  Upon  the 
marriage,  at  common  law,  his  assent  to  her  contracts  for  neces- 
saries was  presumed,  upon  proof  of  cohabitation.  If  she 
eloped,  though  not  Avith  an  adulterer,  the  husband  was  not 
chargeable  even  for  necessaries.  But  elopement  did  not  re- 
lease him  from  liability  for  her  debts  dum  sola,  or  for  her 
torts. 

The  rule  at  common  law,  as  to  the  liability  for  necessaries, 
is,  if  a  man,  without  justifiable  cause,  turns  away  his  wife,  he 
is  bound  for  her  contracts  for  necessaries  suitable  to  her  de- 
gree and  estate.  If  they  live  together,  and  he  will  not  sup- 
ply her,  or  the  necessary  means,  she  then  can  pledge  his  credit 
for  necessaries  strictly ;  but  if  he  provides  for  her,  he  is  not 
bound  by  her  contracts,  unless  there  is  evidence  to  prove  his 
assent.  He  is  not  bound  by  her  contracts  unless  they  are 
made  by  his  authority  or  with  his  concurrence,  except  he 
makes  no  provision  for  her.  Montague  v.  Benedict,  3  Barn.  & 
Cress.  631;  Montague  v.  Espinesse,  1  Car.  &  PaynC;,  502  ;  At- 
kins v.  Curwood,  7  Car.  &  Payne,  756. 
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The  plain  reason  for  the  obligation  was  the  cohabitation,  or 
the  right  to  enforce  it,  and  the  consequent  right  to  her  obedi- 
ence and  services. 

Even  though  she  lived  separate  from  him,  supported  her 
children,  and  earned  a  salary,  the  party  owing  her  had  no 
right  to  pay  her,  after  notice  from  the  husband  not  to  do  so. 
He  could,  in  such  case,  sue  for  and  recover  the  salary.  Glo- 
ver V.  Proprietors  of  Drury  Lane,  2  Chitty,  117. 

Now,  how  changed !  Her  earnings,  except  for  services  she 
may  render  to  him  and  his  minor  children,  are  her  exclusive 
property,  whether  living  apart  from  or  with  him. 

No  principle  is  better  settled,  at  common  law,  than  that  the 
husband  is  not  liable  for  necessaries  furnished  to  the  wife,  if 
she  leaves  him  without  any  fault  on  his  part.  But  he  was  re- 
[sponsible  for  her  torts  until  a  dissolution  of  the  marriage,  even 
in  case  of  separation. 

Where  the  husband  and  wife  lived  apart,  and  she  published 
fa  libel  of  a  third  person,  he  was  held  to  be  answerable,  not- 
withstanding the  separation.  Head  v.  Briscol  and  TFi/e,  5  Car. 
&  Payne,  484. 

The  foundation  for  the  liability  in  the  two  cases  is  dif- 
ferent. In  the  one  case  it  was  based  upon  cohabitation,  and 
the  enjoyment  of  the  society  and  services  of  the  wife,  as  a 
necessary  consequence.  In  the  other  case  it  rested  more  par- 
ticularly, if  not  exclusively,  upon  the  fact  that  the  husband 
became  the  absolute  owner  of  her  personal  property,  and  had 
the  right  to  receive  the  rents  and  profits  of  her  real  estate. 

It  is  also  urged,  as  a  reason  for  the  continued  liability  of 
the  husband  for  the  torts  of  the  wife,  that  this  obligation  was 
imposed  upon  him  at  common  law,  whether  she  was  poor  or 
wealthy,  and  that  therefore  the  statutes  have  produced  no  dif- 
ferent rule. 

If  she  did  not  enrich  him  with  property — if  she  did  not 
endow  him  with  gold — she  endowed  him  with  a  nobler  gift 
and  a  greater  excellence.     She  enriched  him  with  her  society, 
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advised  and  encouraged  him  as  one  who  had  no  separate  in- 
terests, and  freely  gave  to  him  her  time,  industry  and  skill. 
As  a  means  of  paying  her  debts  and  damages  for  her  torts, 
her  counsel  and  earnings  might  be  as  important  as  her  accu- 
mulated property. 

The  distinction  between  the  liability  of  the  husband  for  the 
contracts  of  the  wife  before  marriage,  and  for  her  torts  during 
marriage, — as  for  slander  uttered  by  her  alone, — is  too  dim  to 
be  easily  seen.  He  was  made  liable  for  her  debts  at  the  pe- 
riod of  marriage,  because  the  law  gave  to  him  all  her  per- 
sonal estate  in  possession,  and  the  power  to  recover  her  per- 
sonal property  in  action.     Bright's  Hus.  &  Wife,  2  Vol.  p.  2. 

He  was  bound  to  pay  her  indebtedness  because  he  adopted 
her  and  her  circumstances  together.     Black.  B.  1,  443. 

The  law  made  him  liable  to  the  debts  to  which  he  took  her 
subject,  because  he  acquired  an  absolute  interest  in  her  per- 
sonal property,  had  the  receipt  of  the  rents  and  profits  of  her 
real  estate  during  coverture,  and  was  entitled  to  whatever  ac- 
crued to  her  by  her  industry  or  otherwise,  during  the  same 
period.     Steph.  Nisi  Prius,  Vol.  1,  p.  726. 

The  reason  for  the  liability,  according  to  some  authori- 
ties, is  that,  by  the  marriage,  the  wife  was  deprived  of  the  use 
and  disposal  of  her  property,  and  could  acquire  none  by  her 
industry,  as  her  person  and  earnings  belonged  to  the  husband. 
Tyler  on  Infancy  and  Gov.  sec.  216. 

The  same  author,  after  declaring  the  husband's  liability  for 
the  debts  and  torts  of  the  wife,  says:  "The  reason  assigned 
for  such  liabilities  at  common  law  is,  that  he  was  entitled  to 
the  rents  and  profits  of  the  wife's  real  estate  during  coverture, 
and  to  the  absolute  dominion  over  her  personal  property  in 
possession."     Sec.  233. 

The  common  law  was  never  guilty  of  the  absurdity  of  im- 
posing obligations  so  onerous  Avithout  conferring  correspond- 
ing rights.  Hence,  besides  the  rights  of  property,  the  legal 
pre-eminence  was  exclusively  vested  in  the  husband.     He  was 
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answerable  for  her  misbehavior,  and  hence  had  the  right  of 
restraint  over  her  person.     Black.  B.  1,  444. 

Lord  Kaimes,  in  his  Sketches,  says:  ^' The  man  bears  rule 
over  his  wife's  person  and  conduct;  she  bears  rule  over  his 
inclinations;  he  governs  by  law,  she  by  persuasion." 

In  the  matter  of  Cochrane,  8  Dowl.  P.  C.  632,  the  wife  was, 
upon  the  hearing  of  a  writ  of  habeas  corpus,  restored  to  her 
husband  upon  the  principle  that  she  was  under  his  guardian- 
ship, and  that  the  law  entitled  him,  "for  the  sake  of  both,  to 
protect  her  from  the  danger  of  unrestrained  intercourse  with 
the  world,  by  enforcing  cohabitation  and  a  common  residence." 

So  long  as  the  husband  was  entitled  to  the  property  of  the 
wife  and  to  her  industry,  so  long  as  he  had  power  to  direct 
and  control  her,  and  thus  prevent  her  from  the  commission  of 
torts,  there  was  some  reason  for  his  liability.  The  reason  has 
ceased.  The  ancient  landmarks  are  gone.  The  maxims  and 
authorities  and  adjudications  of  the  past  have  faded  away. 
The  foundations  hitherto  deemed  so  essential  for  the  preser- 
vation of  the  nuptial  contract,  and  the  maintenance  of  the 
marriage  relation,  are  crumbling.  The  unity  of  husband  and 
Avife  has'  been  severed.  They  are  now  distinct  persons,  and 
may  have  separate  legal  estates,  contracts,  debts  and  injuries. 

To  this  conclusion  have  all  the  decisions  of  this  court 
tended.  So  far  as  the  separate  personal  property  of  the  wife 
is  concerned,  she  is  now  the  same  as  a  feiiie  sole.  She  need 
not  join  dier  husband  with  her  in  a  suit  to  recover  it,  or  for 
the  trespass  to  it,  as  her  rights  only  are  affected,  and  she  must 
sue  alone  for  any  invasion  of  them.  She  may  even  prosecute 
a  suit  against  her  husband  for  any  unlawful  interference  w^ith 
her  property,  contrary  to  her  wishes.  Emerson  v.  Clayto7i, 
32  111.  493. 

The  right  of  action  for  personal  injuries  to  the  wife  is  prop- 
erty. She  may  sue  alone  for  the  recovery  of  damages  for  such 
injuries,  and  the  husband  can  not,  without  her  consent,  release 
them,      a  B.  S:  Q.  U.  R.  Co.  v.  Dunn,  52  111.  260. 
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In  the  same  case  it  is  said  that  she  can  maintain,  in  her  own 
name,  an  action  for  slander  of  her  character.  If  she  alone  is 
entitled  to  receive,  and  appropriate  to  her  own  use,  damages 
recovered  for  slander  of  herself,  she  should  answer  for  her 
slander  of  others. 

Until  the  law  of  1869,  this  court  adhered  to  the  common 
law  rule,  that  the  husband  was  responsible  for  the  debts  of 
the  wife  contracted  before  marriage.  It  was  repeatedly  de- 
clared that  the  liability  rested,  not  only  upon  the  fact  that  the 
husband,  upon  the  marriage,  became  the  owner  of  the  wife's 
personal  property,  when  reduced  to  possession,  and  of  a  life 
estate  in  her  realty,  but  upon  the  ground  that  he  was  entitled 
to  the  entire  proceeds  of  her  time  and  her  labor,  and  that, 
notwithstanding  the  law  of  1861,  he  was  still  entitled  to  her 
earnings.  Conner  v.  Berry,  46  111.  371  ;  MoMuidry  v.  Web- 
ster, 48  ib.  123. 

The  last  decision  was  made  in  1868.  Then  followed  the 
law  of  1869. 

In  the  first  adjudication  made  under  it,  it  was  held  that,  as 
she  now  owned  separate  property,  and  enjoyed  her  own  earn- 
ings, she  must  pay  the  costs  incurred  in  attempting  to  main- 
tain her  rights.     Musgrove  v.  Musgrove,  54  111.  186. 

In  Uowarth  v.  Warmser,  55  111.  48,  the  husband  was  de- 
clared to  be  discharged  from  his  former  liability  to  pay  the 
debts  of  the  Avife  contracted  before  marriage,  by  force  of  the 
legislation  under  consideration. 

A  married  woman  may  now  be  sued  at  law  upon  her  con- 
tracts as  to  her  separate  property.  Cookson  v.  Toole,  59  111. 
515. 

She  may  now  execute  a  valid  lease  of  her  separate  real 
estate  without  joining  her  husband,  and  w^ithout  his  consent. 
Parent  v.  Callerand,  64  111.  97. 

So  diverse  are  the  rights  and  interests,  the  duties,  obliga- 
tions and  disabilities  of  husband  and  wife  now,  that  it  would  be 
most  unreasonable  to  hold  him  still  liable  for  the  torts  commit- 
ted without  his  presence  and  without  his  consent  or  approbation. 
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If  he  is  not  bound  to  pay  her  debts,  why  should  he  be  respon- 
sible for  her  torts  ?  When  the  ground-work  is  gone  as  to  one, 
it  is  gone  as  to  tlie  other,  and  the  structure  of  the  past  must 
fall  before  the  innovations  of  the  present. 

She  is  now,  to  a  very  great  extent,  independent  of  him,  and 
is  clothed  with  rights  and  powers  ample  for  her  own  protection  ; 
and  so  far  as  her  separate  property  is  concerned,  is  responsible 
for  her  debts. and  contracts,  with  reference  to  it.  They  are 
not  one,  as  heretofore.  They  are  one  in  name,  and  are  bound 
by  solemn  contract,  sanctioned  by  both  divine  and  human  law, 
to  mutual  respect;  should  be  of  the  same  household,  and  one 
in  love  and  aifection. 

But  a  line  has  been  drawn  between  them,  distinct  and  inef- 
faceable, except  by  legislative  power.  His  legal  supremacy  is 
gone,  and  the  sceptre  has  departed   from  him. 

She,  on  the  contrary,  can  have  her  separate  estate;  can  con- 
tract with  reference  to  it;  can  sue  and  be  sued,  at  law,  upon 
the  contracts  thus  made;  can  sue,  in  her  own  name,  for  injury 
to  her  person  and  slander  of  her  character,  and  can  enjoy  the 
fruits  of  her  time  and  labor  free  from  the  control  or  interfer- 
ence of  her  husband. 

The  chains  of  the  past  have  been  broken  by  the  progression 
of  the  present,  and  she  may  now  enter  upon  tlie  stern  conflicts 
of  life  untrammelled.  She  no  longer  clings  to  and  depends 
upon  man,  but  has  the  legal  right  and  aspires  to  battle  with 
him  in  the  contests  of  the  forum;  to  outvie  him  in  the  heal- 
ing art;  to  climb  with  him  the  steps  of  fame,  and  to  share 
with  him  in  every  occupation.  Her  brain  and  hands  and 
tongue  are  her  own,  and  she  should  alone  be  responsible  for 
slanders  uttered  by  herself. 

Our  opinion  is,  that  the  necessary  operation  of  the  statutes 
is  to  discharge  the  husband  from  his  liability  for  the  torts  of 
the  wife,  during  coverture,  which  he  neither  aided,  advised 
nor  countenanced. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Mr.  Justice  Sheldon,  dissenting:  I  do  not  assent  to  the 
judicial  repeal  of  the  old  rule  of  the  law,  that  the  husband 
is  liable  for  the  torts  of  the  wife  committed  during  coverture. 

The  assumed  foundation  of  the  rule  is  not  all  removed  yet. 
A  part  of  it,  to-wit,  that  whatever  accrues  to  the  wife  by  her 
labor  belongs  to  the  husband,  for  the  most  }>art,  yet  remains. 
Tlie  act  which  entitles  a  married  woman  to  her  earnings,  ex- 
pressly denies  to  her  any  right  to  compensation  for  any  labor 
performed  for  her  husband  or  minor  children. 

Of  this  description  chiefly  are  the  services  of  married 
women  ;  any  other  are  exceptional. 

As  to  the  husband's  ri^ht  to  the  services  of  his  wife  being: 
one  of  the  assigned  reasons  of  his  liability  for  her  acts  and 
obligations,  see  2  Bac.  Abr.  33,  title  Baron  &  Feme  (F);  Ty- 
ler on  Infancy  and  Coverture,  333. 

But  are  these  assumed  reasons  of  the  husband's  liability, 
namely,  his  rights  in  the  wife's  property  and  to  her  labor,  the 
sole  ground  of  the  liability? 

Blackstone  lays  it  down  that,  ^^By  marriage,  the  husband 
and  wife  are  one  person  in  law.-  *  *  Upon  this 

principle  of  a  union  of  person  in  husband  and  wife  depend 
almost  all  the  legal  rights,  duties  and  disabilities  that  either  of 
yiem  acquire  by  the  marriage."     1  Black.  Com.  441-2. 

"If  the  wife  be  indebted  before  marriage,  the  husband  is 
bound  afterwards  to  pay  the  debt,  for  he  has  adopted  her  and 
her  circumstances  together."     Id.  442-3. 

Because  the  legislature  has  seen  fit  to  interfere  with  this 
unity  of  person,  so  far  as  to  allow  the  wife  tlie  enjoyment  of 
her  separate  property,  and  to  have  her  earnings  to  a  limited 
extent,  it  does  not  follow  that  the  courts  should  annul  it  in 
all  other  particulars. 

Were  it  a  question  before  the  body  whose  province  it  is  to 
alter  the  law,  reasons  of  public  policy  might  suggest  them- 
selves to  the  legislative  mind,  to  let  tlie  rule  making  the  hus- 
band answerable  for  his  wife's  misbehavior  remain  undis- 
turbed, as  established  in  the  wisdom  of  the  common  law. 
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One  remedy,  which  our  law  has  provided  for  torts^  is  im- 
prisonment on  execution.  But  a  wife  is  not  liable  to  be  im- 
prisoned for  a  private  wrong  without  her  husband.  2  Kent's 
Com.  149;  3  Black.  Com.  413;  Reeve's  Dom.  Relations,  145. 

This  remedy,  then,  will  be  unavailing  where  a  wife  is  a 
tortfeasor,  if  the  husband  be  exempted  from  liability. 

As  the  acquisitions  of  the  joint  industry  of  husband  and 
wife  belong  to  the  former,  we  may  expect  it  to  be  the  excep- 
tion, rather  than  the  rule,  where  there  will  be  found  separate 
estate  belonging  to  the  wafe,  to  be  reached  by  execution. 

This  Avill  make  the  remedy,  by  recovery  of  damages  by  suit 
against  the  wife  alone,  of  little  worth. 

Thus  the  abrogation  of  the  law  in  question  leaves  the  party 
who  may  receive  injuries  at  the  hands  of  a  married  woman 
practically  remediless.  It  will  so  be  that  she,  in  most  instan- 
ces, may  commit  private  wrongs  with  legal  impunity,  and 
Avives  Avill  be  made,  as  it  were,  licensed  wrongdoers.  A  weak- 
ening effect  will  be  produced  in  the  respect  of  family  govern- 
ment, which  is  a  powerful  aid  to  that  of  the  State,  in  the 
maintenance  of  civil  order. 

There  will  no  longer  be  the  motive  of  pecuniary  interest  on 
the  part  of  the  husband  to  induce  him  to  exercise  a  salutary 
influence  in  promoting  good  conduct  in  the  wife,  and  in  re-; 
straining  her  from  the  commission  of  wrongs. 

As  bearing  upon  the  subject  in  hand,  the  following  remarks 
of  Lord  Chancellor  Talbot,  in  the  case  of-  Heard  y.  Stamford^ 
3  Peere  Williams,  410-11,  are  not  unw^orthy  of  regard  :  "I  do 
not  see  hoAv  anything  less  than  an  act  of  Parliament  can  alter 
the  law.  *         ^         >i^         If  the  law,  as  it  now  stands,  be 

thought  inconvenient,  it  will  be  a  good  reason  for  the  legisla- 
ture to  alter  it;  but  till  that  is  done,  what  is  law  at  present 
must  take  place." 

Enough  of  uncertainty  is  being  brought  into  our  laws  by 
the  regularly  ordained  law-making  power  in  the  exercise  of 
its  functions.     The  evil  of  the  law's  uncertainty  is  aggravated 
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where  the  continuance  of  the  ancient  principles  of  the  law  is 
made  dependent  on  mere  judicial  discretion. 

Mr.  Justice  Scott  :     I  concur  with  Mr.  Justice  Sheldon. 

Mr.  Justice  Breese:     I  concur  in  the  views  expressed  by 
Mr.  Justice  Sheldon. 


William  M.  Case 

V. 

John  B.  Ayees. 

1.  Fraud  and  deceit — what  necessary  to  constitute^  in  sale  of  goods.  lu 
an  action  by  the  vendee,  against  the  vendor  of  a  load  of  wool,  done  up  in 
fleeces,  for  fraudulent  representations  as  to  the  quality  and  condition  of 
the  wool,  the  court,  in  efiect,  instructed  the  jury  that  although  they  might 
believe  the  representations  were  made,  and  that  they  were  false  in  the 
manner  stated,  still  the  plaintiif  could  not  recover,  unless  the  representa- 
tions were  made  with  the  design  to  injure  the  plaintiff:  Held,  that  such 
instruction  was  erroneous,  and  well  calculated  to  mislead  the  jury. 

2.  Where  the  vendor  of  goods  makes  a  representation  respecting  the 
quality  or  condition  of  the  articles  sold,  which  he  must,  from  the  very 
nature  of  the  case,  have  known  to  be  false,  whereby  injury  results  to  the 
purchaser,  it  will  be  a  fraud  in  law,  on  the  part  of  the  vendor,  and  proof 
of  a  fraudulent  design  to  injure  the  purchaser  is  not  necessary  to  entitle 
him  to  recover. 

3.  And  it  seems  that  fraud  will  be  inferred  where  a  party  makes  a  rep- 
resentation as  to  which  he  has  no  knowledge  or  information,  and  no 
grounds  for  expressing  his  belief,  if  injury  results  from  the  falsity  of  such 
representation. 

4.  ^ AMR— fraudulent  representations  must  he  negatiTied  in  the  proof.  In 
a  suit  by  a  purchaser  to  recover  damages  of  a  seller  of  personal  property, 
on  the  ground  of  false  and  fraudulent  representations  respecting  the  prop- 
erty, an  instruction,  on  the  part  of  the  plaintiff,  which  does  not  require 
the  particular  false  representations  supposed  to  have  been  made  to  be 
negatived  by  the  proof,  will  be  properly  refused. 
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Appeal  from  the  Circuit  Court  of  Lake  county ;  the  Hon. 
Erastus  S.  WiLEiA^rs,  Judge,  presiding. 

Mr.  W.  S.  Seares,  for  the  appellant. 

Messrs.  Upton  &  Williams,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case  for  deceit,  by  means  of 
alleged  false  representations  in  a  bargain  for  the  sale  of  a 
load  of  wool. 

The  verdict  and  judgment  in  the  court  below  were  for  the 
defendant,  and  the  plaintiff  appealed. 

It  is  assigned  for  error  that  the  verdict  is  against  the  evi- 
dence. 

The  verdict,  upon  the  facts,  is  not  satisfactory  to  us;  but 
as  for  a  different  reason  the  cause  is  to  be  remanded  for  an- 
other trial,  we  will  dismiss  this  point  without  further  remark. 

It  is  also  assigned  for  error  that  the  court  erred  in  not 
giving  the  plaintiff^s  first  instruction  as  asked,  and  in  giving 
it  as  it  was  modified  by  the  court,  and  in  giving  instructions 
for  the  defendant. 

There  was  no  error  in  refusing  the  plaintiff's  first  instruc- 
tion as  asked,  because,  as  drawn,  it  did  not  require  that  the 
particular  false  representations,  supposed  by  the  instruction 
to  have  been  made,  should  be  negatived  by  the  proof.  In 
this  respect,  the  instruction  was  modified  by  the  court,  so  as 
to  make  it  correct.  The  court  further  modified  the  instruc- 
tion, by  inserting,  in  reference  to  the  representations,  the  fol- 
lowing words:  "And  that  they  were  made  by  the  defendant 
to  deceive  and  defraud  the  plaintiff,  the  defendant  well  know- 
ing them  to  be  untrue.'' 

The  first  instruction  given  for  the  defendant  required  that 
he  should  have  "  been  guilty  of  intentional  fraud  or  deceit,  in 
the  sale  of  the  wool/'  in  order  to  justify  a  verdict  against 
him. 
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The  second  instruction  for  the  defendant  was  to  the  effect 
that  the  plaintiff  could  not  recover  ^^  unless  the  representa- 
tions were  made  fraudulently,  with  the  design  to  injure  the 
plaintiff.'' 

The  subject  matter  of  the  representations  in  question  was  as 
to  the  good  condition  of  a  load  of  wool,  done  up  in  fleeces, 
which  the  defendant  brought  to  market  and  sold  to  the  plain- 
tiff'; the  wool  being  apparently  in  good  condition,  and  its  bad 
condition,  as  testified  to  by  the  plaintiff^'s  witnesses,  Avas  not 
discoverable  until  after  the  fleeces  of  wool  had  been  subse- 
quently o|)ened.  Upon  undoing  the  fleeces,  as  was  testified 
to  on  the  part  of  the  plaintiff,  the  wool  was  found  to  be  value- 
less as  a  merchantable  lot  of  wool.  In  33  of  the  fleeces  there 
were  found  to  be  84  pounds  of  extraneous  substances,  some 
of  the  fleeces  having  between  four  and  five  pounds  of  such 
matter  done  up  in  a  '^ball  form,''  and  put  into  the  center  of 
the  fleeces. 

Certainly  nothing  more  was  here  required  to  entitle  the 
plaintiff  to  a  recovery  than  that  the  defendant  should  have 
known  the  alleged  false  representations  to  be  untrue.  Corheit 
V.  Broicn,  8  Bing.  33;  Foster  v.  Charles,  6  id.  396;  7  id.  105! 
In  the  last  case  it  was  said  by  Tindal,  C.  J :  ^^  It  is  fraud,  in 
law,  if  a  party  makes  representations  which  he  knows  to  be 
false,  and  injury  ensues,  although  the  motive  from  which  the 
representations  proceeded  may  not  have  been  bad;"  and  see 
Stone  v.  Denny,  4  Met.  151 ;  Bennet  v.  Judson,  21  N.  Y.  238. 

The  defendant's  second  instruction,  in  full,  is  as  follows: 

"The  court  instructs  the  jury,  on  the  part  of  the  defend- 
ant, that  in  this  case,  although  they  may  believe  from  the 
evidence  that  the  defendant  sold  to  the  plaintiff  the  wool 
mentioned  in  the  declaration  in  this  case,  and  received  his 
pay  therefor  of  the  plaintifl;  at  the  time  of  such  sale;  and 
that  at  the  time  of  the  sale,  the  defendant  represented  to  the 
plaintiff'  that  the  wool  so  sold  was  good  and  merchantable 
wool,  and  done  up  in  a  clean  and  proper  manner,  with  nothing 
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in  it  but  the  ordinary  tags  belonging  to  each  fleece,  and  that 
the  plaintiff  purchased  said  wool  relying  upon  such  repre- 
sentations ;  and  that  in  fact  said  wool  was  not,  at  the  time  of 
said  sale  and  representations,  good  and  merchantable,  but  had 
done  up  in  it  other  wool,  such  as  dead  or  pulled  wool  and 
dirt,  and  other  substances,  aside  from  the  ordinary  tags  of  the 
fleeces  composing  said  lot  of  wool,  unless  such  representations 
were  made  fraudulently,  with  the  design  to  injure  the  plain- 
tiff, the  plaintiff  can  not  recover  in  this  action,  and   the  law 

is  for  the  defendant." 

»■ 

In  Stone  v.  Denny,  supra,  it  was  laid  down  that  fraud  will 
be  inferred  when  the  party  makes  a  representation  which  he 
knows  to  be  false,  or  as  to  which  he  has  no  knowledge  or  in- 
formation, and  no  grounds  for  expressing  his  belief.  This 
instruction  virtually  forbids  the  jury  from  drawing  the  infer- 
ence of  fraud  from  the  making  of  knowingly  false  representa-  ^ 
tions.  If  the  representations  were  false  in  the  particulars 
named,  the  defendant  must,  from  the  very  nature  of  the  case, 
have  known  them  to  be  false. 

Yet  the"  jury  are  told  that  although  they  might  believe  the 
representations  were  made,  and  that  they  were  false  in  the 
manner  stated,  still  the  plaintiff  could  not  recover,  unless  the 
representations  were  made  with  the  design  to  injure  the  plain- 
tiff. 

There  was  no  attempt  at  excuse  for  the  representations  as 
having  been  innocently  made.  The  only  point  of  contro- 
versy, so  far  as  the  evidence  discloses,  was  whether  any  mis- 
representations were  in  fact  made.  The  condition  of  the 
wool,  if  it  was  such  as  described  by  plaintiff's  witnesses,  of 
itself  manifested  a  base  fraud. 

The  instructions  were  well  calculated  to  mislead  the  jury, 

and  give  them  to  understand  that  it  was  not  enough  to  prove 

the  falsity  of  the  representations  in  the  respects  named  in  the 

second  instruction,  even  though  the  defendant  knew  them  to 

10— 65th  III. 
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be  false,  but  that  there  must  have  been  proof,  in  addition,  of 
a  distinct  purpose  to  injure  the  plaintiff. 

So  far  as  the  instructions  required  proof  to  be  made  of  a 
design  to  injure  the  plaintiff  as  essential  to  the  right  of  re- 
covery, we  regard  them  as  erroneous. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Ruby  L.  Burson 


Dow  &  Fowler. 

1.  Homestead — abandonment.  A  party  executed  a  mortgage  on  certain 
premises  on  which  he  resided,  but  the  deed  did  not  release  the  homestead, 
under  the  statute.  Subsequently,  he  leased  the  premises  to  the  mortga- 
gee, and  surrendered  possession,  under  an  agreement  that  the  lease  sjiould 
be  renewed  from  year  to  year  until  the  mortgage  debt  was  fully  paid. 
After  an  absence  of  about  five  years,  he  returned,  and  again  went  into 
possession :  Held,  that  by  the  act  of  the  mortgagor  in  thus  surrendering 
the  possession  to  the  mortgagee,  he  abandoned  his  homestead  right,  the 
case  being  regarded  as  like  in  principle  to  that  of  Brown  v.  Coo7i,  36  111. 
243,  in  both  cases  the  possession  being  delivered  to  be  held  in  conformity 
with  the  deed. 

2.  Redemption — of  the  right  of  a  widow  to  redeem  from  a  sale  under  a 
decree  of  foreclosure  of  a  mortgage  executed  before  marriage.  A  party,  pre- 
vious to  his  marriage,  executed  a  mortgage  on  certain  premises.  After 
his  marriage,  the  mortgage  was  foreclosed,  without  his  wife  being  made 
a  party  to  the  suit,  the  mortgagee  becoming  the  purchaser  at  the  master's 
sale,  and  receiving  a  deed.  Subsequently,  the  mortgagor  died:  Held,  the 
widow,  notwithstanding  she  was  not  made  a  party  to  the  suit  to  foreclose, 
the  mortgage  having  been  executed  before  the  marriage,  had  no  right  of 
redemption. 
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Writ  of  Error  to  the  Circuit  Court  of  Henry  county ; 
the  Hon.  George  W.  Pleasants^  Judge,  presiding. 

Mr.  George  W.  Shaw,  for  the  plaintiff  in  error. 

Messrs.  Waite  &  Moderwell,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

In  1858,  Burson,  being  the  owner  of  the  premises  in  con- 
troversy, mortgaged  them  to  the  defendants  in  error,  Dow  & 
Fowler.  Burson  was  then  unmarried,  but  he  resided  on  the 
premises,  and  his  sister,  then  about  16  years  of  age,  and  for 
whom  he  was  guardian,  lived  with  him  and  took  care  of  his 
house.  In  October,  1860,  he  leased  the  land  to  the  mortga- 
gees, but  he  and  his  sister  continued  to  reside  upon  it  until 
October,  1861,  when  she  married  and  went  away.  Burson 
himself  remained  until  1863,  when  he  also  left.  He  married 
in  1865,  and  in  1868  returned,  and  again  took  possession  of 
the  premises,  and  occupied  them  with  his  wife  until  1870, 
when  he  died.  The  mortgagees  had  remained  in  possession 
of  the  premises  until  1868,  when  they  foreclosed  their  mort- 
gage, became  the  purchasers  at  the  master's  sale  and  received 
a  deed. 

The  wife  of  Burson  was  not  made  a  party  to  the  bill  to 
foreclose,  and  she  now,  as  his  widow,  files  this  bill,  praying 
for  an  assignment  of  homestead,  and  also  for  leave  to  redeem 
that  her  dower  may  be  assigned. 

It  is  not  necessary  to  decide  whether  Burson,  when  he  exe- 
cuted the  mortgage,  was  the  head  of  a  family  in  such  a  sense 
as  to  entitle  him  to  a  homestead  right.  We  are  of  opinion 
that  if  he  could  be  held  ever  to  have  had  this  right,  he  clearly 
lost  it  by  the  marriage  and  removal  of  his  sister,  and  his  own 
subsequent  departure  and  prolonged  absence,  having  first 
surrendered  possession  to  the  mortgagees,  under  an  agree- 
ment that  the  lease  should   be  renewed  from   year  to   year, 
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until  the  mortgage  debt  was  fully  paid.  The  case  is,  in  prin- 
ciple, like  Brown  v.  Coon,  36  111.  243.  It  that  case,  it  is  true, 
the  deed  was  absolute,  instead  of  being  a  mortgage,  but  the 
difference  is  wholly  immaterial.  In  both  cases,  the  possession 
was  delivered  to  be  held  in  conformity  with  the  deed,  and 
the  homestead,  as  against  the  grantee  in  the  one  case  and  the 
mortgagee  in  the  other,  was  abandoned. 

While  we  can  entertain  no  doubt  as  to  the  homestead,  the 
question  of  the  right  of  the  widow  to  redeem,  for  the  purpose 
of  having  her  dower  assigned,  would  present  more  difficulty, 
if  we  could  regard  it  as  a  new  question  in  this  court. 

At  common  law,  when  the  husband  had  executed  a  mort- 
gage before  marriage,  the  widow  was  not  dowable  in  the 
equity  of  redemption.  In  this  country,  she  has  been  held 
dowable  if  the  heir  redeems,  but  she  is  bound  to  contribute 
ratably  towards  the  redemption  (4  Kent,  46) ;  but  her  right 
to  dower  only  arises  upon  a  redemption  by  her  husband  or 
his  legal  representatives.  Pophin  v.  Bumstead,  8  Mass.  491 ; 
Bwd  V.  Gardner,  10  ib.  364;  Gibson  v.  Crehore,  3  Pick.  475; 
Jackson  v.  Dewitt,Q  Cowen,  316  ;  Van  Dyke  v.  Thayer,  19  Wend. 
162. 

The  third  section  of  our  statute  of  dower  provides  that 
where  a  mortgage  is  executed  before  marriage,  the  widow  shall 
be  dowable  out  of  the  lands  as  against  all  persons  except  the 
mortgagee  or  those  claiming  under  him.  The  fourth  section 
contains  substantially  the  same  provision  as  to  mortgages 
made  after  marriage  to  secure  the  purchase  money.  Where  the 
wife  has  not  joined  in  the  mortgage.  The  fifth  section  pro- 
vides that  where  the  land  is  sold  after  the  death  of  the  hus- 
band, under  a  power  in  the  mortgage  or  the  decree  of  a  court, 
the  wife  shall,  in  the  cases  provided  for  in  the  two  preceding 
sections,  be  entitled  to  the  interest  for  her  life  on  one-thiid 
of  the  surplus  money,  if  any  shall  remain  after  satisfying  the 
mortgage.  Both  cases  are  placed  by  the  statute  upon  the 
same  footing,  and  thewidow^s  rights  are  the  same  under  each 
section.     In  Stephens  v.  Biclmell,  27  111.  444,  which  Avas  a  case 
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arising  under  the  fourth  section,  this  court  held  that  the  wife 
was  not  a  necessary  party  to  a  bill  for  strict  foreclosure,  be- 
cause she  was  not  dowable  as  against  the  mortgagee.  If  she 
is  not  a  necessary  party  in  order  to  forclose  her  interest  under 
one  section,  she  would  not  be  under  the  other.  She  w^as  not 
dowable  in  either  case  at  common  law,  and  in  both  cases  is 
dowable  to  the  same  extent  under  the  statute.  The  statute 
having  received  this  construction  in  the  case  above  cited,  and 
titles  having  been  acquired  under  this  construction,  we  do 
not  feel  at  liberty  now  to  disturb  it.  We  must  hold  that  the 
plaintiff  in  error  has  no  right  of  redemption,  notwithstand- 
ing she  was  not  a  party  to  the  bill  to  foreclose^  the  mortgage 
having  been  executed  before  marriage. 
The  decree  is  therefore  affirmed. 

Decree  affirmed. 


John-  Wood  et  al. 

V. 

William  Echteri^ach. 

New  trial — newl?/  discomred  evidence.  It  is  only  where  the  party  has 
used  due  diligence  to  procure  evidence,  and  is  unable  to  obtain  it,  and  it 
is  of  such  a  character  that  the  court  can  see  it  should  change  the  result, 
that  a  new  trial  will  be  granted  to  let  in  subsequently  discovered  evidence. 

Appeal  from  the  Circuit  Court  of  Whiteside  county ;  the 
Hon.  W.  W.  Heaton,  Judge,  presiding. 

Messrs.  Henry  &  Johnson,  for  the  appellants. 

Messrs.  Dinsmoor  &  Stager,  for  the  appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  tlie  Court : 

This  was  a  suit  brought  by  appellee  before  a  justice  of  the 
peace,  against  appellants,  to  recover  a  balance  claimed  to  be 
due  on  a  contract  to  set  and  cultivate  a  hedge.  On  the  trial 
before  the  justice,  plaintiff  below  recovered  a  judgment 
against  defendants  for  $91.e50,  whereupon  an  appeal  was  pros- 
ecuted to  the  circuit  court,  where  another  trial  was  had, 
resulting  in  a  verdict  in  favor  of  the  plaintiff  for  |88.50. 
Thereupon  defendants  entered  a  motion  for  a  new  trial,  which 
was  overruled  by  the  court,  and  judgment  was  rendered  on 
the  verdict,  to  reverse  which  this  appeal  is  prosecuted. 

A  reversal  is  urged  upon  two  grounds,  first,  that  the  evi- 
dence fails  to  sustain  the  verdict  of  the  jury  ;  and,  secondly, 
because  the  court  overruled  the  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  There  seems  to  be  no 
dispute  as  to  the  amount  of  the  hedge  which  was  set,  and 
both  parties  agree  that  the  work  was  performed  under  a  con- 
tract. The  whole  dispute  is  as  to  the  terms  of  the  agreement. 
And  on  that  question  the  evidence  is  inharmonious,  if  not 
wholly  irreconcilable.  In  this  conflict  it  is  the  province  of 
a  jury  to  determine  to  which  witnesses  they  will  give  credit, 
and  the  testimony  of  which  they  will  reject.  The  witnesses 
were  before  the  jury,  and  their  means  of  ascertaining  the  truth 
was  superior  to  ours,  where  we  only  see  the  evidence  on 
paper.  In  this  case  two  juries  seem  to  have  given  credit  to 
the  witnesses  of  appellee.  And  in  addition  thereto,  the  judge 
who  tried  the  case  and  saw  all  of  the  witnesses  on  the  stand, 
has  given  his  approval  of  the  verdict  by  overruling  the  motion 
for  a  new  trial.  Had  he  believed  the  testimony  of  appellants' 
witnesses  entitled  to  more  weight  than  that  of  appellee's  wit- 
nesses, he  would  not  have  hesitated  to  grant  a  new  trial. 
We  are  not  able  to  say  that  the  evidence  fails  to  sustain  the 
verdict,  and  can  not  reverse  on  this  assignment  of  error. 

Was  the  newly  discovered  evidence  of  that  character  which 
required  the  court  to  set  aside  the  verdict  and   grant  a  new 
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trial?  We  fail  to  see  that  appellants  could  have  been  sur- 
prised by  the  evidence  on  the  trial.  It  was  a  second  trial, 
and  we  presume  the  same  witnesses  testified  at  both.  But 
even  if  appellee  testified  for  the  first  time  in  the  circuit  court 
as  to  the  survey  of  the  land,  that  was  only  a  collateral  circum- 
stance in  nowise  vital  to  the  issue.  There  is  no  pretence  that 
the  hedge  was  not  planted  on  the  proper  line.  And  the 
liability  of  appellants  was  the  same  whether  the  line  was  or 
was  not  run  by  the  surveyor.  All  the  evidence  of  the  sur- 
veyor would  tend  to  prove  would  be  that  appellee's  statement 
Avas  incorrect  as  to  the  survey.  It  would  not  contradict  him 
as  to  the  terms  of  the  contract. 

The  evidence  of  Clites  if  admitted  would  only  be  cumula- 
tive to  evidence  introduced  by  appellants  on  the  trial.  It 
would  tend  slightly  to  support  the  testimony  of  appellants. 
Such  evidence  is  not  usually  sufficient  to  require  a  new^  trial, 
unless  it  is  so  clear  as  to  satisfy  the  court  that  it  would  con- 
trol the  verdict  on  another  trial.  Smith  v.  Shultz,  1  Scam.  490; 
Morrison  v.  Stewart,  24  111.  25;  Martin  x.  Ehrenfels,  ib.l89; 
Adams  v.  The.  People,  47  111.  376  ;  The  Toledo  &  Wester7i  R.  E. 
Co.  V.  Seitz,  53  111.  452.  Again,  there  is  nothing  to  show  that 
the  evidence  of  Clites  and  Woodworth  could  not  have  been 
had  without  any  inconvenience  or  delay.  Chicago  &  Great 
East.  R.  W.  Co.  V.  Vosburgh,4:0  111.  311;  Calhoun  v.  O'Neal, 
43  111.  354.  For  aught  that  appears  the  evidence  of  these 
witnesses  might  have  been  readily  obtained  whilst  the  trial 
was  progressing.  It  is  only  where  the  party  has  used  due 
diligence  to  procure  evidence,  and  is  unable  to  obtain  it,  and  it 
is  of  such  a  character  that  the  court  sees  that  it  should  change 
the  result,  that  a  new  trial  will  be  granted  to  let  in  subse- 
quently discovered  evidence.  A  different  rule  would  protract 
litigation  indefinitely  in  many  cases,  without  changing  results. 

We  see  no  error  in  the  instructions  given  to  the  jury.  And 
perceiving  no  error  in  the  record,  the  judgment  of  the  court 
below  is  affirmed. 

Judgment  affirmed. 
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Ezra  L.  Spangler 

V. 

Willis  Danforth  et  dl. 

1.  Statute  of  frauds — what  is  a  sufficient  memorandum  in  writing. 
Where  the  owner  of  land,  after  bargaining  for  the  sale  of  the  same,  made 
and  delivered  to  the  purchaser  a  letter  to  his  agent,  residing  in  the  neigh- 
borhood of  the  land,  as  follows :  "  Chicago,  April  5,  1871.  E.  T.  Chase : 
Mr.  Spangler  called  on  me  to-day,  and  agreed  to  take  the  pasture  lot  for 
$2400— $1000  cash  ($300  down  and  $700  May  10,  1871) ;  $400  December  1, 
1871,  at  ten  per  cent;  $1000  July  1,  1872,  at  ten  per  cent,  secured  hj  mort- 
gage. Make  the  papers,  and  I  will  pay  you  commissions.  W.  Danforth:" 
Held,  that  this  was  such  a  memorandum,  in  writing,  of  the  contract  of  sale 
as  is  required  by  the  statute  of  frauds,  and  which,  if  fairly  made,  in  the 
absence  of  any  other  claim  intervening,  would  be  enforced  in  a  court  of 
equity. 

2.  Specific  performance — as  against  a  prior  purcJiaser  under  a  verbal 
contract,  the  second  purchaser  having  a  superior  equity.  A,  the  owner  of 
land,  had  authorized  his  agent  to  sell  the  same  for  a  sum  not  less  than 
$2400,  and  on  the  5th  of  April,  at  3  o'clock  p.  m.,  sold  the  same  to  B,  and 
gave  B  a  memorandum,  in  writing,  of  the  sale,  directed  to  his  agent,  and 
requesting  the  latter  to  make  out  the  papers  necessary  to  carry  into  eftect 
the  sale.  It  appeared  that  on  the  same  day,  at  11  o'clock  p.  m.,  the  agent 
had  verbally  sold  the  same  premises  to  C  for  $2350,  who  paid  no  money 
at  tlie  time.  B,  at  the  time  of  his  purchase,  paid  $20,  to  bind  the  bargain, 
and,  on  his  return,  presented  his  contract  to  the  agent,  and  requested  him 
to.  make  out  the  necessary  papers,  which  the  latter  refused  to  do,  and  also 
made  a  tender  of  the  balance  then  due  under  the  contract.  On  the  next 
day  the  agent  informed  C  of  B's  purchase,  and  B  then  paid  $25  on  his 
purchase,  taking  a  receipt  therefor,  dated  as  of  the  4th  of  the  same  month. 
The  owner,  afterwards,  upon  the  representation  of  his  agent  that  C  had 
paid  the  $25  at  the  time  of  his  purchase,  conveyed  the  premises  to  C.  B 
having  tendered  the  several  payments  then  due  and  ottered  to  perform  the 
contract,  filed  his  bill  against  the  owner  and  C  for  the  specific  perform- 
ance of  his  contract :  Held,  that  B  had  the  superior  equity,  and  was  en- 
titled to  the  relief  sought,  upon  bringing  the  balance  of"  the  purchase 
money,  with  interest,  into  court;  and  that  C's  verbal  contract,  without  the 
payment  of  any  monej^  until  after  notice  of  B's  purchase,  was  void  under 
the  statute  of  frauds,  and  not  enforcible  as  against  the  superior  equity 
of  B. 
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Appeal  from  the  Circuit  Court  of  Will  county;  the  Hod. 
JosiAH  McRoBERTS,  Judge,  presiding. 

Messrs.  Breckenridge  &  Garnsey,  for  the  appellant. 

Mr.  F.  GooDSPEED,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

Willis  Danforth,  residing  at  Chicago,  was,  on  the  fifth  of 
Aprii,  1871,  the  owner  of  a  tract  of  land  in  the  city  of  Joliet, 
in  W\\\  county,  known  and  described  as  ^Hhe  pasture  lot/' 
containing  about  twenty  acres.  In  February  preceding,  he 
had  given  to  E.  T.  Chase,  a  resident  of  that  city,  verbal 
authority  to  make  sale  of  this  lot,  at  a  sum  not  less  than 
twenty-four  hundred  dollars.  Ezra  L.  Spangler,  the  appel- 
lant, was  also  a  resident  of  Joliet,  and  before  the  fifth  of 
April,  1871,  had  a  conversation  Avith  Chase  about  the  pur- 
chase of  this  lot,  but  no  purchase  was  effected.  On  the  fifth 
of  April,  of  that  year,  Spangler  went  to  Chicago,  and  had  an 
interview  with  Danforth,  in  his  office,  and  received  from  him 
a  paper  of  the  following  tenor: 

^^  Chicago,  April  5,  1871. 
^'E.  T.  Chase: 

^'Mr.  Spangler  called  on  me  to-day,  and  agreed  to  take  the 
pasture  lot  for  $2400— $1000  cash  ($300  down,  $700  May  10, 
'71) ;  $-100  Dec.  1,  '71,  at  10  per  cent;  $1000  July  1,  '72,  at 
10  per  cent,  secured  by  mortgage.  Make  the  papers,  and  I 
will  pay  you  commissions.  W.  Danforth. 

'^  Rec'd  twenty  dollars  on  the  above  contract. 

"  W.  Danforth." 

Spangler  returned  to  Joliet  with  this  paper,  presented  it  to 
Chase  and  requested  him  to  make  out  the  necessary  papers,  and 
tendered  to  him  two  hundred  and  eighty  dollars,  the  balance 
of  the  first  payment,  and,  on  the  10th  of  May  following,  offered 
to  Chase  tlie  further  sum  of  seven  hundred  dollars,  and  at  the 
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same  time  offered  to  execute  and  deliver  a  mortgage,  according 
to  the  agreement  with  Danforth,  and  desired  him  to  perform 
the  agreement  on  his  part,  by  making  a  deed  for  the  premises, 
all  which  Chase  refused. 

The  grounds  for  Chase's  refusal  were  the  following,  as 
Chase  and  Strong  testify  :  They  say  that  at  eleven  o'clock  in 
the  morning  of  the  same  fifth  day  of  April,  he,  Chase,  agreed 
to  sell  the  same  land  to  Strong,  and  concluded  a  sale  with 
liim,  on  that  day  and  hour,  for  twenty-three  hundred  and 
fifty  dollars.  No  money  was  paid  by  Strong  at  this  time,  nor 
was  there  any  memorandum  of  the  contract  made  and  signed 
b};  the  party  to  be  charged,  or  by  his  agent.  On  this  day, 
however.  Chase  prepared  a  deed  from  Danforth  to  Strong, 
and  sent  it  by  the  mail  of  that  day  to  Danforth,  at  Chicago, 
it  reaching  him  there  on  the  morning  of  the  sixth.  On  the 
sixth,  at  Joliet,  Chase  having  told  Strong  that  Spangler  had 
been  to  Chicago  and  bargained  for  the  land  with  Danforth, 
Strong  paid  Chase  twenty-five  dollars  on  the  bargain,  for 
which  Chase  gave  a  receipt,  dating  it  as  of  the  fourth.  This 
was  all  the  writing  between  Chase  and  Strong.  Strong  paid 
no  money  on  the  fifth,  and  paid  the  twenty-five  dollars  on  the 
sixth,  on  being  informed  by  Chase  that  Spangler  had  been  to 
Chicago,  and  had  seen  Danforth,  and  got  the  writing  herein- 
before set  out.  Strong  paid  no  more  until  the  twelfth  of 
April,  when  the  deed  was  executed  to  him  by  Danforth.  The 
price  he  paid  for  the  land  was  twenty-three  hundred  and  fifty 
dollars. 

Chase  represented  to  Danforth,  so  Danforth  testifies,  that 
Strong  paid  him  the  twenty-five  dollars  on  the  fifth  day  of 
April;  and  we  infer  this  fact  had  much  to  do  in  influencing 
Danforth  to  the  execution  of  the  deed  to  Strong.  There  is 
no  wrong  imputable  to  Danforth,  for  it  is  clear  he  endeavored 
to  adjust  the  equities  between  these  parties  as  fairly  as  he 
could  in  the  light  of  the  supposed  facts  before  him.  The  im- 
portant facts  were,  the  agreement  by  Strong  to  purchase  made 
at  11  o'clock   in  the  morning  of  the  fifth,  some  hours  before 
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Spangler  purchased,  and  the  payment  of  twenty-five  dollars 
on  that  day,  by  Strong  to  Chase,  on  the  contract.  This 
seemed  to  give  to  Strong  a  prior  equity,  and  on  them  Dan- 
forth incurring  thereby  a  loss  to  himself  of  fifty  dollars,  he 
having  sold  to  Spangler  for  twenty-four  hundred  dollars, 
whilst  Strong  purchased  from  Chase  for  twenty-three  hun- 
dred and  fifty  dollars,  so  no  expectation  of  profit  can  be 
charged  upon  Danforth  for  his  action  ;  it  Avas  conscientious, 
undoubtedly. 

It  appears  Spangler  had  an  interview  with  Chase,  prior  to 
the  fifth  of  April,  about  this  land,  but  came  to  no  terms. 

Strong  had  notice,  before  he  paid  any  money,  that  Spangler 
had  a  contract  for  the  land  from  Danforth.  In  fact,  he  paid 
no  money  until  after  Chase  had  informed  him  Spangler  had 
this  contract.  He  then  paid  twenty-five  dollars.  On  the  12th 
of  April,  Danforth  executed  a  deed  to  Strong. 

It  is  alleged  by  Spangler,  after  he  got  this  contract  he  took 
possession  of  the  land  on  the  8th  of  April.  The  truth  is,  the 
land  was  under  lease  to  one  Bannon,  who  was  in  actual  pos- 
session, and  such  possession  as  Spangler  took  was  a  clear  tres- 
pass on  Bannon's  right,  and  he  can  claim  nothing  on  this 
score. 

The  first  question  naturally  arising  is,  which  of  these  par- 
ties, Strong  or  Spangler,  has  the  prior  equity?  And  this 
includes  the  question,  which  party  made  the  first  valid  and 
binding  contract?  This  must  be  resolved  in  favor  of  appel- 
lant. The  contract  he  made  with  Danforth,  the  OAvner  of  the 
property,  about  three  o^clock  in  the  afternoon  of  the  5th  of 
April,  Avas  such  a  memorandum,  in  Avriting,  as  required  by  the 
statute  of  frauds  and  perjuries,  fairly  made,  and  would,  no 
other  claim  intervening,  be  enforced  in  a  court  of  equity 
against  the  vendor  nolens  volens;  Avhilst  the  contract  made  at 
elcA'Cn  o'clock  of  the  same  day,  by  Strong,  has  none  of  the 
requisites  of  the  statute,  and  amounts  to  no  more  than  a  pro- 
posal to  purchase,  and  liable  to  be  Avithdrawn  at  any  moment, 
it  having,  of  itself,  no  intrinsic  or  binding  force.    It  is  argued 
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by  defendant  in  error  the  contract  could  be  enforced^  pro- 
vided the  vendor  did  not  interpose  the  statute.  Tliat  maybe 
so,  but  the  question  is^  could  he  affirm  such  a  contract^  to  the 
detriment  of  his  own  vendee,  to  whom  he  had  executed  a  bind- 
ing contract  and  taken  from  him  earnest  money?  Should  he 
have  declined  to  carry  out  the  verbal  contract  made  by  Chase, 
would  a  court  of  equity  compel  him  to  perform  it?  No  con- 
siderable part  of  the  purchase  money  has  been  paid.  It  is 
said  Strong  deposited  it  in  bank,  but  it  was  to  his  own  credit, 
for  there  is  nothing  in  the  record  to  show  otherwise. 

But,  in  another  view,  is  the  equity  of  Strong  as  clear  as 
that  of  appellant?  Does  it  not  seem  as  if  there  was  some 
complicity  between  him  and  Chase  to  deprive  appellant  of  the 
benefit  of  his  contract?  The  fact  is  undeniable  that,  on  the 
5th  of  April,  Strong  had  not  paid  one  dollar  on  the  purchase, 
and  when  told,  on  the  6th,  that  appellant  had  this  contract 
from  Danforth  executed  on  the  5th,  he  then  paid  tAventy-five 
dollars,  and  took  from  Chase  a  receipt  therefor  as  having  been 
paid  on  the  4th,  one  day  in  advance  of  appellant.  Why  was 
this  done  but  to  give  to  Strong,  so  far  as  priority  of  payment 
evidenced  by  receipt  cOuld  do  it,  the  prior  right?  It  has  the 
appearance  of  an  arrangement  between  Chase  and  Strong  to 
deprive  appellant  of  the  benefit  of  this  contract,  Chase,  per- 
haps, being  displeased  because  appellant  treated  with  the 
owner  of  the  property  rather  than  with  himself. 

We  think,  in  view  of  all  the  circumstances,  appellant^s 
equity  is  superior  to  that  of  Strong,  and  Danforth  should 
have  conveyed  the  land  to  him.  He  accepted  twenty  dollars 
of  appellant  for  the  express  purpose  of  binding  the  bargain, 
and  he  retains  the  money,  though  it  appears  he  offered  to  re- 
turn it  to  appellant,  who  refused  to  accept  it. 

It  is  just  and  equitable,  in  the  view  we  have  felt  compelled 
to  take  of  this  case,  that  appellant  should  have  a  legal  title, 
upon  payment  by  him  of  the  price  he  agreed  to  pay  Danforth, 
and  Strong,  having  full  notice  of  appellant's  equity,  should 
surrender  the  legal  title  to  him. 
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The  decree  is  reversed  and  the  cause  remanded,  with  in- 
struction to  the  circuit  court  to  require  appellant  to  bring 
into  court  the  balance  of  the  purchase  money  and  interest,  in 
such  reasonable  time  as  the  court  may  appoint,  to  be  paid  to 
the  parties  entitled,  after  adjusting  subsequent  equities  which 
may  exist  between  them,  in  such   manner  as  the   facts   may 

warrant. 

Decree  reversed. 


Hiram  Twining 


William  Martin. 

1.  Bond  for  costs — where  'plaintiff  is  a  non-resident — motion  to  dismiss 
for  non-compliance  with  the  statute.  A  motion  made  by  the  defendant  in 
a  cause,  to  dismiss  the  suit,  on  the  ground  that  the  plaintifl'  had  filed  no 
bond  for  costs,  as  required  by  the  statute  in  case  of  the  non-residence  of 
the  plaintiff,  before  the  commencement  of  the  suit,  is  of  a  character  not 
looked  upon  with  much  favor,  and  slight  evidence  is  sufficient  to  overcome 
the  prima  facie  case  made  by  the  party  making  the  motion. 

2.  New  trial — verdict  against  the  evidence.  Except  in  cases  where 
the  verdict  is  manifestly  against  the  weight  of  the  evidence  or  where  it 
plainly  appears  to  have  been  the  result  of  passion  or  prejudice,  this  court 
is  always  reluctant  to  disturb  the  finding  of  the  jury  upon  the  facts. 

3.  Instructions.  Where  the  substance  of  an  instruction  asked  by  a 
party  was  contained  in  another  of  the  series  given  on  his  behalf,  it  was 
held  not  to  be  error  to  refuse  to  give  it  a  second  time. 

Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon. 
JosiAH  McRoBERTS,  Judge,  presiding. 

Mr.  A.  O.  Marshall,  and  Messrs.  Breckenridge  &  Garn- 
SEY,  for  the  appellant. 


Messrs.  Olin  &  Phelps,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  commenced  by  appellee  against  appellant, 
in  the  Will  circuit  court,  to  recover  the  value  of  certain  articles 
of  personal  property  alleged  to  have  been  left  with  the  appellant 
in  1869  to  be  by  him  kept  until  called  for. 

In  the  spring  of  1870,  appellant  having  a  claim  against 
one  Jacob  Martin,  the  father  of  appellee,  who  had  previ- 
ously left  the  State,  caused  an  attachment  to  be  issued,  and 
levied  on  the  property  in  controversy,  and  such  proceedings 
were  had  that  the  property  was  subsequently  sold  by  the 
officer  making  the  levy.  The  appellee  having  made  a  demand 
for  the  property,  and  appellant  not  being  able  to  deliver 
it,  brought  this  action  in  trover  to  recover  its  value.  A  trial 
was  had  which  resulted  in  a  verdict  for  the  appellee,  on  whicjh 
the  court  entered  a  judgment,  from  which  the  appellant  now 
prosecutes  this  appeal. 

The  first  suggestion  of  error  is  the  court  erred  in  over- 
ruling appellant's  motion  to  dismiss  the  suit  on  the  ground 
that  appellee  was  a  non-resident,  and  had  filed  no  bond 
for  costs,  as  the  statute  requires  in  case  of  non-residence, 
before  the  suit  was  commenced.  The  appellee  entered  a  cross- 
motion  for  leave  to  file  a  bond  for  costs,  which  was  allowed 
and  a  bond  given.  The  motions  were  supported  by  the 
affidavits  of  the  respective  parties  and  others.  Such  motions, 
though  authorized  by  the  statute,  are  not  looked  upon  with 
much  favor.  They  are  purely  dilatory  in  their  character,  and, 
of  course,  do  not  affect  the  merits  of  the  controversy.  Slight 
evidence  has  always  been  held  sufficient  to  overcome  the 
prima  facie  case  made  by  the  party  making  the  motion.  In 
this  instance  the  court  could  properly  find  from  the  counter- 
affidavits  that  appellee  was  not  a  non-resident  of  tlie  State 
at  the  date  of  the  commencement  of  the  suit,  but  afterwards 
became  a  non-resident,  and  having  so  found,  there  was  no 
error  in  permitting  the  appellee  to  file  a  bond  for  costs. 
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It  is  next  urged  that  tlie  verdict  is  against  tlie  evidence, 
and  that  the  damages  found  are  excessive. 

AA'^e  have  carefully  considered  the  evidence  in  the  record, 
and  find  it  to  be  conflicting  as  to  the  true  ownership  of  the 
property  and  its  value.  In  case  the  jury  relied  on,  and  gave 
credence  to  the  evidence  produced  on  behalf  of  appellee, 
they  could  find  that  he  was  the  sole  owner  of  the  property. 
The  witnesses  differ  widely  in  their  estimates  of  the  value  of 
the  property,  some  placing  it  as  high  as  seven  hundred  and 
fifty  dollars,  and  others  as  low  as  one  hundred  dollars.  In 
the  conflicting  state  of  the  evidence,  it  was  the  duty  of  the 
jury  to  reconcile  it  as  well  as  they  could,  and  having  done 
so,  we  are  not  prepared  to  say  that  they  found  incorrectly. 
The  jury  had  a  better  opportunity  to  judge  of  the  credibility 
of  tlie  several  witnesses  from  seeing  them  and  their  manner 
of  delivery,  than  we  can  possibly  have  from  reading  the  mere 
record  of  their  testimony,  which  must  necessarily  be  more  or 
less  iiuiccurately  recorded.  It  is  not  to  be  expected  that  an 
appellate  court  can  obtain  as  clear  an  understanding  of  the 
meaning  of  testimony  from  the  record,  however  accurately 
made,  as  the  jury  who  hear  it  from  the  lips  of  the  several 
witnesses  as  it  is  delivered,  and  who  Avitness  the  candor  with 
Avhich  it  is  spoken.  Oral  testimony  may  be  said  to  have  a 
spirit  which  can  never  be  transcribed  into  the  record,  and 
can  only  be  fully  appreciated  by  those  who  hear  it  pronounced. 
Except  in  cases  where  the  verdict  is  manifestly  against  the 
weight  of  the  evidence,  or  where  it  plainly  appears  to  have 
been  the  result  of  passion  or  prejudice,  we  are  always  reluctant 
to  disturb  the  finding  of  the  jury  upon  the  facts. 

In  view  of  the  conflicting  character  of  the  evidence  we  are 
not  willing,  in  this  case,  to  disturb  the  verdict.  That 
appellee  was  entitled  to  a  verdict  for  some  amount,  we  see  no 
reason  in  the  evidence  to  doubt.  It  may  be  that  the  amount 
found  does  injustice  to  appellant,  but  of  that  fact  the  jury 
were  the  better  judges,  and  with  their  finding  we  must  be 
satisfied. 
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It  is  also  urged  that  the  court  erred  in  giving  and  refusing 
instructions. 

The  instructions,  when  considered  together,  present  the  law 
applicable  to  the  facts  with  sufficient  accuracy,  at  least  we 
can  see  nothing  in  the  series  given  for  the  appellee  that  would 
tend  to  mislead  the  jury  on  the  issues  involved. 

The  substance  of  the  instruction  asked  by  appellant 
and  refused  by  the  court  was  contained  in  the  fourth  of  the 
series  given  on  his  behalf,  and  there  was  no  error  in  refusing 
to  give  it  a  second  time. 

No  error  affecting  the  merits  of  the  case  appearing,  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 


The  City  of  Chicago 

V. 

Martin  O'Breknan, 

1.  Neglig-etstce — in  action  against  a  city  for^  evidence  of  ^^laintiifs 
family  and  condition^  irrelevant.  In  an  action  against  a  cit}^,  to  recover 
damages  for  a  personal  injury  received  in  consequence  of  negligence  and 
mere  omission  of  duty,  the  plaintiff  vv^as  allowed  to  testify  against  objec- 
tion that  tie  had  a  v^ife,  seven  young  daughters  and  two  sons  in  Ireland  at 
the  time  of  the  accident,  and  that  he  was  their  supporter  as  a  lecturer  : 
Held,  that  the  court  erred  in  admitting  the  testimony,  as  exemplary 
damages  were  not  recoverable  in  such  a  case  and  it  was  not  relevant  to 
any  issue. 

2.  Same — special  damage,  must  he  claimed  in  the  declaration.  In  an 
action  on  the  case  against  a  city  to  recover  damages  for  personal  injury 
received  through  the  mere  negligence  of  the  city,  the  only  special  damages 
alleged  in  the  declaration  was  the  amount  paid  out  in  endeavoring  to  get 
cured.    The  court  permitted  the  plaintifl'  to  give  in  evidence  the  fact  of  a 
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particular  engagement  to  lecture  in  Virginia  and  the  probable  gains 
thereof:  Held,  that  such  testimony  was  inadmissible  under  the  plead- 
ings. To  justif}^  its  admission  these  special  damages  and  the  facts  upon 
which  they  were  based  should  have  been  set  out  in  the  declaration. 

3.  Same — liability  of  city  for  an  injury  sustained  from  a  public  nuis- 
ance in  respect  to  property  occupied  by  it.  Where  the  plaint ifi"  received  a 
personal  injur3^by  the  falling  of  a  portion  of  the  brick  and  plastering  in 
a  room  occupied  by  a  city  as  a  common  council  room,  it  was  held  that  if 
the  dangerous  condition  of  the  premises  at  the  time  of  the  accident  was 
the  result  of  causes  beyond  the  control  of  the  city  authorities,  and  the 
injury  happened  before  the  lapse  of  a  reasonable  time  to  restore  them  to  a 
safe  condition,  then  the  city  would  not  be  liable. 

4.  But  although  the  original  cause  might  have  been  inevitable  acci- 
dent, yet  if  the  city  authorities  continued  to  use  the  building  for  public 
meetings  of  the  council  and  failed  to  repair  the  premises  in  a  reasonable 
time,  and  the  injury  happened  in  consequence  of  such  neglect,  while  the 
plaintiff  was  in  the  exercise  of  due  care,  the  city  would  be  liable  to  him. 

5.  '^A.UTS,— presumption  as  to  duty  of  a  municipal  corporation  to  keep  its 
public  buildings  in  a  safe  condition.  Where  the  plaintifi'  sought  to  recover 
of  a  city  for  injuries  received  in  consequence  of  a  neglect  to  keep  its 
common  council  room  in  a  proper  and  safe  condition,  the  court  was  asked 
to  instruct  the  jury  that  to  entitle  the  plaintiff  to  a  verdict  it  must  appeal 
from  the  evidence  that  it  was  the  duty  of  the  city  to  keep  the  room  where 
the  plaintiff  was  injured  in  repair,  which  was  refused:  Held,  that  while 
the  instruction  embodied  a  correct  proposition  of  law  it  was  not  error  to 
refuse  it,  as  the  uncontradicted  testimony  was  that  the  city  at  the  time  of 
the  injury,  and  for  many  years  before,  had  been  in  the  exclusive  posses- 
sion of  the  premises  for  the  purposes  of  the  public  sessions  of  its  com- 
mon council,  and  no  testimony  was  offered  tending  to  show  the  duty  of 
any  other  party  to  keep  them  in  repair;  and  therefore  the  duty  of  keeping 
them  from  becoming  dangerous  arose  prima  facie  from  the  fact  of 
possession. 

6.  Same — ichether  the  owner  or  party  in  possession  of  real  estate  is  liable 
for  suffering  a  nuisance,  etc.  The  liability  to  an  action  in  respect  of  real 
prnpert}^  may  be  for  misfeasance  or  malfeasance,  as  for  obstructing  ancient 
lig-lits,  or  for  noi feasance,  as  for  not  taking  care  of  premises,  so  as  to  pre- 
vent the  consequences  of  a  public  nuisance.  In  these  cases  the  action 
should,  in  general,  be  against  the  party  who  did  the  act  complained  of,  or 
against  the  occupier,  and  not  against  the  owner,  if  the  premises  were  in 
the  possession  of  his  tenant,  unless  the  owner  had  covenanted  to  repair. 

i^ppEAL  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 
11 — 65th  III. 
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Mr.  I.  N.  Stiles  and  Mr.  John  Lewis,  for  the  appellant. 

Mr.  Sidney  Thomas,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  case,  brought  in  the  circuit  court  of  Cook  county, 
by  appellee  against  appellant,  the  City  of  Chicago,  to  recover 
damages  alleged  to  have  been  sustained  by  him,  from  the 
falling  of  a  portion  of  the  brick  and  plastering  in  the  com- 
mon council  chamber  of  said  city,  and  striking  appellee  upon 
the  head,  thereby  injuring  him.  The  declaration  contains 
but  one  count,  and  in  substance  alleges  that  the  premises  in 
question  were,  at  the  time,  in  the  possession  and  use  of  the 
said  city  as  a  common  council  chamber ;  the  power  and  duty 
of  the  city  to  keep  the  same  in  a  safe  and  secure  condition; 
but  that  the  city,  well  knowing  the  premises,  wrongfully  and 
unjustly  permitted  said  room  to  be  and  continue  insecure, 
aad  that  it  was  at  the  time  so  badly,  insufficiently  and  defect- 
ively secured,  that  by  means  of  the  premises  '^the  plaintiff, 
who  was  pursuing  his  avocation  as  a  journalist,  and  wholly 
unaware  of  the  insecurity  of  the  building  or  council  cham- 
ber aforesaid,  and  without  any  negligence  on  his  part,  then 
and  there  necessarily  and  unavoidably  received  several  dan- 
gerous wounds  by  the  falling  down  of  some  of  the  plastering 
and  brick  with  violence  on  his  bared  head,  and  thereby  the 
plaintiff,  as  a  lawyer,  lecturer  and  journalist,  became  and 
was  sick,  sore  and  incapacitated  from  attending  to  his  busi- 
ness, and  continued  so  for  a  long  time,  to  wit:  fortwo  months. 
And  as  regards  plaintiff's  profession  as  a  lecturer,  he  has  been 
almost  wholly,  ever  since,  disabled  from  pursuing  it.^'  The 
only  allegation  of  special  damage  in  the  declaration,  is  that 
he  was  obliged  to  and  did  pay,  etc.,  a  large  sum  of  money, 
to  wit:  the  sum  of  two  hundred  dollars,  in  and  about  endeav- 
oring to  get  healed,  etc. 
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Plea,  not  guilty.  Trial  by  jury,  verdict  of  guilty,  and 
plaintiff's  damages  assessed  at  $950.  Motion  for  new  trial  by 
defendant,  which  was  overruled  by  the  court  and  judgment 
given  upon  the  verdict.  The  evidence  and  rulings  of  the 
court  were  preserved  by  bill  of  exceptions,  and  the  case 
brought  to  this  court  by  appeal.  The  errors  assigned  question 
the  admissibility  of  certain  evidence  given  on  behalf  of  appel- 
lee, and  the  refusal  of  the  court  to  give  the  seventh  instruc- 
tion asked  on  behalf  of  appellant. 

Appellee  was  a  witness  for  himself;  and,  after  detailing 
the  circumstances  of  the  accident,  he  was  asked,  by  his  coun- 
sel, to  state  what  family  he  had.  To  this  appellant's  counsel 
objected.  But  the  court  overruled  the  objection,  and  excep- 
tion was  taken.  Appellee  answered  :  I  had  a  wife,  seven 
young  daughters  and  two  sons.  They  were  in  Ireland  at  that 
time,  and  I  id  as  their  supporte?-  as  a  lecturer. 

Was  this  evidence  admissible  ?  If  it  was,  then  it  wonld 
have  been  competent  to  have  gone  farther,  and  shown  all  the 
circumstances  of  the  family:  Such  as  that  the  mother  was 
an  invalid;  that  one  of  the  daughters  was  blind;  that  one 
son  had  accidently  lost  a  leg,  etc.,  if  such  had  been  the  case, 
so  as  to  present  a  most  pitiable  picture  of  a  helpless  family 
dependent  upon  appellee  for  support  as  a  lecturer.  For,  as 
the  evidence  had  no  place  in  the  case,  but  as  a  stimulant  to 
the  sympathy  of  the  jury,  it  would  be  just  as  competent  to 
make  the  stimulant  strong  as  weak.  But  it  was  not  compe- 
tent at  all.  It  is  an  elementary  rule  that  the  evidence  must 
be  confined  to  the  points  in  issue.  There  was  no  point  in 
issue  to  which  this  evidence  had  any  relevancy.  Could  it 
have  any  legitimate  bearing  upon  the  qtiestion  of  damages  ? 
By  no  means.  Because,  in  a  case  like  this,  the  measure  of 
damages  goes  only  to  the  actual  damage  sustained,  and  com- 
pensation is  the  rule.  Would  appellee's  counsel  contend  that 
it  was  competent  for  him  to  give  direct  evidence  of  his  client's 
poverty  ?  There  is  a  class  of  cases,  but  quite  distinguishable 
from  this,  in  which  it  has  been  held,  that  the  party  injured 
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may  show  his  own  poverty  of  circumstances  as  well  as  tlie 
wealth  of  his  opponent^  as  bearing  upon  the  question  of 
damages.  But  that  class  is  where  the  injury  is  of  a  different 
character,  and  where  the  jury  are  warranted  in  going  beyond 
the  actual,  and  in  giving  exemplary  or  punitory  damages. 
Grable  v.  Margrave,  3  Scam.  372. 

This  sort  of  attempt  to  foist  irrelevant  matters  upon  the- 
attention  of  the  jury  with  a  view  to  creating  a  personal  inter- 
est, is  too  often  the  secondary  lesort  oi  2^  party  on  the  witness 
stand  who  is  too  conscientious  to  commit  perjury,  but  not 
sufficiently  self-possessed  to  resist  the  impulses  of  feeling  and 
self-interest.  Next  to  the  temptation  to  perjury,  this  practice 
constitutes  the  chief  vice  springing  from  the  statute  making 
parties  competent  witnesses,  and  makes  no  inconsiderable 
degree  of  watchfulness  necessary  to  keep  them  within  the 
rule  requiring  the  evidence  to  be  confined  to  the  points  in 
issue. 

The  court  permitted  appellee's  counsel  to  give  in  evidence, 
through  appellee  as  witness,  the  fact  of  particular  engage- 
ments to  lecture  in  the  State  of  Virginia,  and  the  probable 
gains  thereof,  and  that  appellee  was  prevented  from  fiilfiliing 
them  by  reason  of  the  injury,  and  his  estimates  of  the  special 
loss  thereby  sustained.  Exception  was  taken  to  the  admis- 
sion of  this  evidence  by  appellant's  counsel,  who  now  insist 
that  it  was  inadmissible  on  the  ground  that  it  was  special 
damage,  which  was  not  alleged  in  the  declaration.  We  have 
read  the  declaration  with  care,  and  set  forth  all  that  relates 
to  special  damages,  which  is  confined  to  the  amount  paid  out 
in  endeavoring  to  get  cured.  The  point  is  well  taken  and  is 
too  plain  to  admit  of  argument. 

In  order  to  subserve  the  ends  of  good  pleading,  which  are 
to  apprise  the  opposite  party  of  the  nature  of  the  claim,  and 
prevent  surprise,  it  was  necessary  that  these  special  damages 
and  the  facts  on  which  they  were  based,  should  have  been 
set  out  in  the  declaration. 
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The  only  remaining  point  relied  upon,  is  that  the  court 
refused  to  give  appellant^s  seventh  instruction,  as  follows  : 
^^The  jury  are  instructed,  that,  to  entitle  the  plaintiff  to  a 
verdict,  it  must  appear  from  the  evidence,  that  it  was  the 
duty  of  the  city  of  Chicago  to  keep  the  room  where  the 
plaintiif  was  injured,  in  repair."  This  instruction  embodies 
a  correct  proposition  of  law.  Nevertheless,  as  the  case  stood, 
it  was  not  error  to  refuse  it.  The  testimony  is  uncontradicted, 
that  the  city  was,  at  the  time  of  the  injury,  and  for  many 
years  previ.ously  thereto  had  been  in  the  exclusive  possession 
of  the  premises,  for  the  purpose  of  the  public  sessions  of  the 
common  council  of  the  city.  And  no  testimony  was  offered 
tending  to  show  that  any  other  party  was  bound  to  keep  them 
in  repair.  Now,  the  duty  of  keeping  these  premises  in  repair 
to  the  extent  of  preventing  them  from  becoming  dangerous  to 
life  and  limb — or  in  other  words,  from  becoming  a  public 
nuisance — arose  prima  facie  from  the  fact  of  possession. 

The  liability  to  an  action  in  respect  of  7'eal  property  may 
be  for  misfeasance  or  malfeasance,  as  for  obstructing  ancient 
lights  ;  or  for  nonfeasance,  as  for  not  taking  care  of  premises, 
so  as  to  prevent  the  consequences  of  a  public  nuisance.  In 
these  cases  the  action  should,  in  general,  be  against  the  party 
Avho  did  the  act  complained  of,  or  against  the  occupier,  and 
not  against  the  owner,  if  the  premises  were  in  possession  of 
his  tenant,  unless  the  owner  had  covenanted  to  repair.  1 
Chit.  PI.  82,  83. 

It  has  accordingly  been  held  that  if  a  third  party  sustained 
damages  by  defect  or  want  of  repair  of  premises  in  possession 
of  a  tenant,  the  law  will  presume  that  the  tenant,  and  not  the 
landlord,  is  responsible  therefor,  though  this  is  subject  to  be 
rebutted  by  evidence.  Kastor  v.  Newhouse,  4  E.  D.  Smith, 
20 ;  Payne  v.  Rogers,  2  H.  Bl.  349  ;  Chatham  v.  Hampson, 
4  Term  R.  318. 

It  is  a  general  rule  of  evidence  that  a  person  in  possession 
of  land  is  prima  facie  presumed  to  be  seized  in  fee.  Whether 
the  fact  that  this   was  a  municipal   corporation  in  possession 
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of  a  portion  of  a  public  building  within  its  own  limits,  would 
weaken  or  strengthen  that  presumption,  is  a  question  we  need 
not  discuss.  The  law  will  not  presume  the  possession  to  have 
been  wrongful;  and  if  rightful,  it  must  have  been  that  of  an 
owner  or  tenant.  But  even  if  the  city  had  been  a  disseisor 
and  in  possession  as  such,  still  if  it  appropriated  them  to 
public  use,  as  shown  by  the  evidence,  it  would  be  responsi- 
ble for  the  consequences  of  a  public  nuisance  if  it  failed  to 
take  such  care  of  them  as  was  necessary  to  prevent  their  be- 
coming dangerous  to  life  or  limb. 

If  the  condition  of  the  premises,  at  the  time  of  the  injury, 
was  the  result  of  causes  beyond  the  control  of  the  city  au- 
thorities, and  the  injury  happened  before  the  lapse  of  a 
reasonable  time  to  restore  them  to  a  safe  condition,  then  the 
city  would  not  be  liable.  Although  the  original  cause  might 
have  been  inevitable  accident,  yet  if  the  city  authorities  con- 
tinued to  use  them  for  public  meetings  of  the  council,  but 
failed  to  repair  within  a  reasonable  time,  and  the  injury  hap- 
pened to  appellee  in  consequence  of  such  neglect,  while  he 
was  in  the  exercise  of  due  care,  the  city  would  be  liable. 

For  the  errors  pointed  out,  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 
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David  G.  Deenis 

V. 

Lydia  Deenis. 

1.  Husband  and  wife — right  of  icife  living  separate  from  her  husband 
to  maintenance^  under  act  of  1867.  Even  though  it  be  conceded  that 
the  husband  had  been  guilty  of  such  misconduct  as  would  justify  his 
wife  in  living  separate  and  apart  from  him,  and  give  her  a  remedy  in 
equity  for  support  and  maintenance,  yet  when  she  continues  to  cohabit 
with  him  for  four  years  thereafter,  with  full  knowledge  of  the  facts,  if 
she  then  leaves  him,  through  fear  of  a  repetition  of  such  misconduct, 
without  any  recent  act  on  his  part  to  justify  such  fear,  her  separation  can 
not  be  said  to  be  without  her  fault,  so  as  to  justify  a  decree  in  her  favor 
for  maintenance  and  support. 

2.  Same — condonation  of  offense  Where  a  husband  has  been  guilty  of 
such  improper  conduct  as  would  make  his  wife's  separation  from  him 
justifiable,  and  entitle  her  to  a  decree  for  maintenance  and  support,  yet, 
if  she,  with  knowledge  of  the  same,  continues  to  live  with  him  for  four 
years  thereafter,  this  will  be  held  to  be  a  condonation  of  the  offense,  and 
she  can  not  afterwards,  without  fault  on  her  part,  leave  him  for  such 
cause. 

3.  Condonation.  Condonation  is  an  act  of  the  mind,  either  express 
or  implied,  and  it  may  be  indicated  by  the  acts  of  the  parties.  It  is  a  bar 
to  a  bill  for  divorce  for  the  cause  forgiven,  and  the  principle  applies  with 
equal  force  to  an  application  in  equity  by  the  wife,  living  apart  from  her 
husband,  for  a  decree  for  maintenance  and  support  under  the  statute 
of  1867. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Messrs.  Rice  &  Bickfoed,  for  the  appellant. 

Messrs.  Dickey,  Boyle  &  Richolson,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

This  bill  was  filed  for  relief  under  the  following  provision 
of  the  statute : 
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^^  Married  women  who,  witliout  their  fault,  now  live  or 
hereafter  may  live  separate  and  apart  from  their  husbands, 
may  have  their  remedy  in  equity  in  their  own  names  respect- 
ively, against  their  said  husbands,  for  a  reasonable  support 
and  maintenance,  while  they  so  live  or  have  so  lived  separate 
and  apart."     Laws  1867,  132. 

The  bill  alleges  that  the  parties  were  married  in  1843; 
that  several  children,  sons  and  daughters,  were  the  issue  of 
the  marriage;  that  for  sixteen  years  of  their  married  life  the 
wife  had  no  grievous  cause  of  complaint  against  the  husband; 
that  between  the  years  1860  and  1867,  on  several  occasions, 
he  made  improper  and  lascivious  advances  to  his  two  daugh- 
ters, Louisa  and  Mary,  and  attempted  to  seduce  them  ;  and 
that  in  view  of  his  former  conduct,  and  in  view  of  the  fact 
that  her  daughter  Clara  had  become  fourteen  years  of  age, 
and  was  liable  to  be  assaulted  by  her  father,  as  her  elder 
sisters  had  been,  if  she  remained  at  home,  the  complainant 
deemed  it  her  duty  to  separate  herself  from  her  husband,  and 
did  so  on  the  23d  of  September,  1871. 

There  is  no  allegation  in  the  bill,  and  no  proof  of  any  im- 
propriety of  conduct  on  the  part  of  the  father  from  the  fall 
of  1867  until  the  abandonment  of  her  home  by  the  wife. 

Louisa  was  married  in  1866,  and  left  home.  Mary  lived 
with  her  father  for  over  two  years  after  the  alleged  attempt 
upon  her  virtue.  She  was  married  in  1869,  and  then  left  her 
father's  house. 

We  shall  not  recaj^itulate  the  testimony.  It  has  been  a  sad 
and  sickening  task  to  read  the  account  of  this  unfortunate 
family  quarrel,  as  given  by  father  and   mother  and  children. 

The  complainant  testified  that  from  1867,  the  conduct  of 
the  defendant  towards  his  daughters  was  entirely  proper,  and 
that  she  never  had  any  cause  to  complain  of  his  conduct 
towards  the  youngest  daughter,  Clara.  After  the  alleged  mis- 
conduct she  continued  to  live  with  him  for  four  years;  and 
during  this  period  a  child  was  born. 
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We  shall  not  determine  from  the  evidence  whether  a  sepa- 
ration on  the  part  of  the  wife  in  1867,  or  dnring  the  time  of 
the  misconduct  as  charged,  would  not  have  been  without  her 
fault.  The  question  is,  does  a  bare  fear  of  the  repetition  of  an 
offense,  without  any  recent  conduct  to  justify  the  fear,  and 
nothing  but  the  recollection  that  an  offense  had  been  com- 
mitted four  years  before,  authorize  the  separation  and  suit 
intended  in  the  statute?  Neither  is  it  necessary  to  decide,  in 
this  case,  whether  tlie  causes  for  separation  which  would 
afford  the  remedy  intended  by  the  statute  under  consideration, 
would  justify  a  divorce  a  mensa  et  thoro. 

It  may  be  conceded  tiiat  the  husband  had  acted  improperly ; 
and  that  his  conduct  had  been  such  as  to  shock  the  sensibili- 
ties of  the  wife,  and  in  opposition  to  the  first  principles  of 
morality.  But  after  full  knowledge  of  the  existence  of 
the  offense  she  continued  cohabitation  with  him,  gave  birth 
to  a  child,  and  continued  to  live  with  him  for  four  years, 
during  which  time  there  was  no  attempt  on  his  part  to  seduce 
his  daughter  or  disturb  the  family  peace. 

In  his  answer  the  defendant  set  up- that  for  years  after  the 
pretended  offenses  the  complainant  voluntarily  lived  and 
cohabited  with  him  as  his  wife  without  any  complaint,  and 
that,  if  the  offenses  charged  w^ere  committed,  the  complainant 
had  forgiven  them.      The  proof  sustains  the  answer. 

Even  in  an  application  for  a  divorce,  where  good  ground 
once  existed  for  a  decree,  condonation  is  an  absolute  bar  to 
any  remedy  for  the  particular  injury  which  has  been  forgiven. 
This  principle  applies  as  well  to  the  case  before  us.  The  sep- 
aration, on  the  part  of  the  wife,  must  be  '"  without  her  fault.'^ 
If  he  has  committed  an  offense  which  is  forgiven,  the  offense 
no  longer  exists,  and  there  can  be  no  cause  for  the  separation. 

Condonation  is  an  act  of  the  mind,  either  expressed  or  im- 
plied. It  may  be  indicated  by  the  acts  of  tiie  party.  The 
complainant  testified  that  she  knew  of  the  alleged  offenses; 
and  yet  after  this  knowledge  there  was  continued  matrimonial 
intercourse.     From  such  facts  the  law  presumes  forgiveness. 
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She  was  cognizant  of  all  his  acts  upon  which  the  alleged 
offenses  were  based.  For  four  years  they  lived  together  as 
man  and  wife,  and  there  was  uninterrupted  harmony,  so  far 
as  the  old  offenses  were  concerned.  There  was  no  attempt 
to  revive  them,  and  no  conduct  to  justify  a  separation.  Under 
the  circumstances  w^e  must  presume  a  reconciliation.  The 
continuous  cohabitation  with  knowledge  of  the  alleged  guilt, 
and  the  acquiescence  for  years,  must  be  regarded  as  a  remis- 
sion of  the  past  offenses. 

The  decree  is  reversed^  and  the  cause  remanded. 

Decree  reversed. 


William  Spurgin 


Maria  Traub  et  al, 

1.  Fraud — to  justify  the  setting  aside  of  a  deed  of  trust.  A  court  of  equity 
will  not  set  aside  a  deed,  on  the  ground  that  its  execution  was  procured  by 
fraudulent  misrepresentations,  without  the  clearest  proof  of  the  same;  and 
where  the  grantee  was  not  a  party  to  such  fraud,  it  must  appear  that  the 
grantor  seeking  such  relief  was  not  guilty  of  any  negligence,  but  used 
reasonable  diligence  to  prevent  being  imposed  upon. 

2.  So,  where  a  husband  and  wife  executed  a  mortgage  upon  their 
homestead,  the  title  of  which  was  in  the  wife,  to  secure  a  debt  of  a  firm  of 
which  the  husband  was  a  member,  and  the  wife  tiled  a  bill  in  equity  to 
cancel  the  mortgage,  on  the  ground  that  she  was  induced  to  execute  the 
same  under  the  belief  that  it  was  upon  other  property ;  and  it  appeared 
that  she  was  unable  to  read  or  write  in  English,  and  spoke  the  language 
imperfectly;  and  she  testified  herhusbaud,  and  the  notary  who  took  her 
acknowledgment,  represented  to  her  that  it  was  upon  her  husband's  brew- 
er}^ lots,  and  that  the  mortgage  was  not  explained  to  her,  in  which  she  was 
corroborated  by  her  son,  a  boy  10  or  11  j^ears  old,  which  was  expressly 
contradicted  by  the  testimony  of  the  husband  and  the  notary,  the  latter 
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also  testifying  that  he  read  over  the  mortgage  to  her,  and  upon  being 
asked  if  she  understood  the  contents,  replied  in  the  affirmative ;  and  the 
proof  shov^dng  that  the  mortgagee  v^^as  not  present,  and  failing  to  show 
the  least  degree  of  bad  faith  on  his  part :  Held,  that  the  proof  fell  short 
of  that  required  in  such  a  case  to  authorize  the  relief  sought;  and  that  if 
the  wife  did  not  understand  the  mortgage,  it  was  her  duty  to  have  under- 
stood it  before  she  suliered  it  to  be  delivered  as  her  valid  mortgage  into 
the  hands  of  an  innocent  mortgagee;  and  if  she  did  not  make  use  of  rea- 
sonable diligence  to  acquaint  herself  with  the  facts,  equity  would  not  re- 
lieve her  as  against  the  mortgagee,  who  was  without  fault. 

3.  And  it  seems,  where  a  person,  without  anj^  fraud  on  his  part,  takes 
a  mortgage  in  good  faith  from  a  husband  and  wife  to  secure  a  just  debt, 
the  court  would  hesitate  long  before  they  would  set  it  aside,  even  if  there 
was  undoubted  proof  that  its  execution  by  the  wife  was  procured  through 
the  fraudulent  misrepresentations  of  the  husband,  and  that  the  wife  had 
used  due  diligence  to  ascertain  the  contents  of  the  mortgage. 

4.  Acknowledgment  op  deed — by  married  woman,  under  act  of  1869. 
Under  the  act  of  1869,  the  acknowledgment  of  a  married  woman  may  be 
the  same  as  if  she  were  sole. 

Appeal  from  the  Circuit  Court  of  Tazewell  county ;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

Messrs.  Stevenson  &  Ewing,  for  the  appellant. 

Mr.  B.  S.  Prettyman,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

On  the  5th  day  of  February,  1870,  William  Spurgin,  the 
appellant,  having  a  claim  against  Louis  Traub  and  one  Her- 
big,  who  were  in  partnership  as  brewers,  of  about  $800,  for  a 
car  load  of  malt  sold  to  them,  which  they  had  made  default 
in  paying,  it  was  agreed  between  Spurgin  and  Ti-aub  that  if 
the  former  would  extend  the  time  of  payment  of  the  claim,  and 
sell  and  deliver  to  Traub  &  Herbig  another  car  load  of  malt 
for  §800,  Traub  &  Herbig  would  make  their  two  notes,  for 
$800  each,  to  Spurgin,  payable  at  certain  future  times,  and 
that  Traub  and  his  wife,  Maria  Traub,  to  secure  the  payment 
of  the  notes,  would  execute  to  Spurgin  a  mortgage  upon  lot 
six,  in  a  certain  addition  to  Pekin,  in  this  State,  the  title  to 
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which  was  in  the  said  Maria,  and  which  she  and  her  husband 
occupied  as  a  homestead. 

The  notes  and  mortgage  were  accordingly  executed  on  the 
5th  of  February,  1870,  and  the  car  load  of  malt  delivered. 

One  Sawyer  having  a  prior  mortgage,  executed  by  Traub 
and  his  wife  on  the  same  lot,  for  ^300,  Spurgin  purchased  the 
same,  and  filed  his  bill  for  the  foreclosure  of  both  mortgages. 

Thereafter,  Maria  Traub  filed  her  bill  in  chancery  to  have 
the  mortgage  to  Spurgin  cancelled,  the  bill  alleging  her 
inability  to  read  or  write  English,  and  that  her  execution  of 
the  mortgage  was  fraudulently  procured  through  collusion 
between  Spurgin,  her  husband,  and  one  Purple,  the  notary 
public  who  took  her  acknowledgment;  that  by  means  of  the 
fraudulent  misrepresentations  of  the  two  latter,  that  the  mort- 
gage was  upon  two  lots  in  Pekin  whereon  was  situate  the 
brewery  owned  by  her  husband  and  Herbig,  in  partnership, 
she  was  induced  to  execute  the  mortgage  under  the  supposi- 
tion that  it  was  on  the  two  brewery  lots,  and  not  on  her 
homestead,  lot  six,  upon  which  latter  she  would  not  have 
executed  a  mortgage;  the  bill  further  alleging  a  defect  in 
taking  her  acknowledgment,  in  that  she  was  not  truly  in- 
formed of  the  contents  of  the  mortgage,  nor  examined  sepa- 
rate from  her  husband. 

The  court  below  consolidated  the  two  suits,  and  decreed  a 
foreclosure  of  the  Sawyer  mortgage,  and  a  cancellation  of  the 
mortgage  to  Spurgin.     Spurgin  appeals. 

The  only  testimony  in  support  of  the  bill  is  that  of  Mrs. 
Traub  and  her  boy.  The  sum  of  her  testimony  is,  that  she 
could  not  read  or  write  English;  that,  at  the  time  the  mort- 
gage was  executed,  she  inquired  of  her  husband  what  property 
it  was  on,  and  he  informed  her  the  brewery  property;  that 
she  made  the  same  inquiry  of  her  boy,  and  he  informed  her 
the  same:  that  Purple,  the  notary  public,  read  the  mortgage 
over  to  her,  but  she  could  not  understand  it;  that  she  imper- 
fectly understood  what  Purple  said;  that  she  executed  the 
mortgage  under   the  belief  that   it  was  on  the   brewery  lots. 
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and  not  on  her  homestead.  Her  boy,  who  was  at  the  time 
between  10  and  11  years  of  age,  corroborated  his  mother  as 
to  the  statement  of  both  his  father  and  himself  to  her,  that 
the  mortgage  was  on  the  brewery  property.  He  says  he  did 
not  read  the  mortgage  himself. 

Louis  Traub,  the  husband,  denies  making  any  statement  to 
his  wife  that  the  mortgage  was  on  the  brewery  property.  He 
states  that  his  wife  inquired  what  the  mortgage  was  for,  and 
he  told  her  it  was  for  malt  for  the  brewery;  that  that  was  tlie 
only  inquir}^she  made;  that  she  never  asked  him  if  the  mort- 
gage was  on  the  brewery  or  on  the  homestead. 

Purple,  the  notary  public  who  took  the  acknowledgment, 
testifies  that  he  read  over  the  mortgage  to  Mrs.  Traub,  and 
inquired  of  her  if  she  understood  the  contents  of  it,  and  she 
answered  in  the  affirmative.  He  says  she  spoke  to  her  boy, 
AVilliam,  and,  he  thinks,  told  him  to  get  out  of  the  way  as  she 
approached  the  table  to  sign  the  mortgage,  and  he  immedi- 
ately got  out  of  her  way ;  that  the  boy  did  not  read  the  mort- 
gage ;  that  the  mother  did  not  ask  the  boy  anything  about 
•  the  mortgage,  and  the  boy  did  not  say  anything  to  her  about 
the  same;  that  he  would  have  heard  any  conversation  between 
them. 

Spurgin  was  not  present  at  the  time  of  the  execution  of  the 
mortgage,  and  there  is  nothing  in  the  testimony  to  indicate, 
in  the  least  degree,  any  want  of  entire  good  faith,  on  his  part, 
in  taking  the  mortgage. 

A  court  will  not  set  aside  a  deed  on  the  ground  of  fraudu- 
lent misrepresentations,  without  the  clearest  proof  of  the  same. 
1  Story  Eq.  Jur.  sec.  200. 

The  measure  of  proof  in  this  case  falls  short  of  that  re- 
quired. The  testimony  of  Mrs.  Traub,  as  to  the  misrepre- 
sentation made  by  her  husband,  is  counterbalanced  by  his 
own  testimony  in  denial  thereof.  The  testimony  of  her  boy, 
William,  upon  the  same  point,  and  also  as  to  his  own  repre- 
sentation, is  to  be  considered  in  view  of  his  tender  years,  and 
that  his  testimony  may  have  been  influenced  by  the  repeated 
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conversations   he  admits  his  mother  had  with   him  upon  the 
subject. 

The  statements  of  them  both,  that  the  boy  also  represented 
til  at  the  mortgage  was  on  the  brewery  property,  are  affected 
by  the  testimony  of  Purple,  the  notary  public,  that  no  con- 
versation was  had  between  them  in  respect  to  the  mortgage. 

Mrs.  Traub  testifies  that  she  did  not  understand  the  mort- 
gage. But  it  was  her  business  to  understand  it  before  she 
suffered  it  to  be  delivered  as  her  valid  mortgage  into  the 
hands  of  an  innocent  mortgagee,  who  parted  with  his  prop- 
erty on  its  faith.  A  person  is  not  to  be  admitted  to  avoid  his 
deliberately  executed  deed,  where  the  grantee  is  without  fault, 
on  the  allegation  that  he  did  not  understand  it.  Mrs.  Traub 
had  resided  in  Pekin  21  years.  She  understood  English,  to 
some  extent.  Still,  if  she  could  not  read  the  mortgage  her- 
self, and  did  not  understand,  from  the  reading  of  it  to  her  by 
the  notary  public,  what  property  it  conveyed,  she  should  have 
made  use  of  reasonable  diligence  to  acquaint  herself  with 
that  fact  before  executing  the  mortgage.  She  says  she  made 
inquiry  of  her  husband,  but  as  she  made  the  same  inquiry 
also  of  her  boy  afterward,  that  would  imply  distrust  of  her 
husband;  and  she  says  the  reason  she  inquired  of  her  boy, 
was  that  she  thought  she  would  be  deceived.  But  it  was 
sheer  negligence  and  folly  to  resort  to,  and  rely  upon,  such  a 
source  of  information — a  boy,  between  10  and  11  years  of  age, 
who  had  not  read  the  mortgage.  Why  did  she  not  inquire  of 
the  notary  public  present,  a  disinterested  officer  of  the  law, 
to  whom  she  imputes  no  misconduct  in  her  testimony,  or 
signify  to  him  that  she  did  not  understand  the  contents  of  the 
instrument,  so  that  he  might  have  had  them  made  known  to- 
iler through  an  interpreter,  if  necessary?  Or  w^iy  not  have 
recourse  to  some  other  reliable  source  of  information?  It  was 
her  fault  not  to  use  the  me4ins  of  knowledge  within  her  reach, 
and  any  loss  or  injury  in  such  a  case  may  properly  be  imputed 
to  her  own  negligence  and  indiscretion.  Courts  of  equity  do 
not  sit  for  the  purpose  of  relieving  parties,  under  ordinary 
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circumstances,  who  refuse  to   exercise  a  reasonable  diligence 
and  discretion.     1  Story  Eq.  Jur.  sec.  200  (a). 

It  is  an  alarming  proposition,  as  regards  the  security  of 
titles,  that  a  married  woman,  after  having  executed  a  deed  in 
apparent  conformity  with  all  the  requirements  of  the  law,  can 
•liave  the  same  set  aside,  on  making  proof  of  fraudulent  mis- 
representations to  her  by  her  husband  and  son  of  the  contents 
of  the  deed,  to  which  misrepresentations  the  grantee  was  in 
nowise  privy. 

Even  were  the  proof  of  such  misrepresentations  undoubted, 
and  were  there  no  evidence  of  the  lack  of  diligence  in  ob- 
taining knowledge  of  the  contents  of  the  mortgage,  we  should 
have  hesitated  long  before  relieving  against  and  annulling  it 
in  such  case. 

As  to  the  acknowledgment,  the  certificate  thereof  appears 
to  be  conformable  to  the  statute;  there  is  no  sufficient  proof 
to  impeach  it,  and,  besides,  the  acknowledgment  of  the  deed 
of  a  married  woman  may  be  the  same  as  if  she  were  sole. 
Laws  1869,  p.  359. 

The  decree  of  the  court  below  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in  conformity  with 
this  opinion. 

Decree  reversed. 


Isaac  Shackelton  et  al, 

V, 

John  Lawrence. 


1.  Warranty — instruction  as  to  effect  of  representation.  Upon  the  trial 
of  an  issue  on  a  plea  of  failure  of  consideration,  arising  from  a  breach  of 
warranty  by  the  plaintiff'  as  to  the  quantity  of  land  sold  in  growing  crops, 
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the  court  told  the  jury,  in  an  instruction,  that  if  the  assertions  of  the  plain- 
tiff were  the  expression  of  the  judgment,  oj^inion  or  belief  of  the  plain- 
tiff, and  the  crops  wore  open  to  inspection,  and  the  defendants  might,  by- 
ordinary  prudence,  have  discovered  the  amount  of  the  crops,  such  asser- 
tions, although  untrue,  were  no  defense :  Held,  that  the  instruction  was  too 
broad.  It  should  have  been  that,  if  the  statements  of  the  plaintiff'  were 
made  o?ili/  as  a  matter  of  opinion,  and  not  as  a  representation  of  a  fact 
upon  which  the  defendants  could  rely,  and  made  as  an  inducement  to  the 
purchase;  and  if,  further,  the  parties  had  equal  means  of  information  as 
to  the  truth  of  the  assertion,  then  the  defense  would  fail. 

2.  Same — instruction  based  on  wrong  theory.  Where  the  issue  being 
tried  was  whether  certain  representations  made  upon  a  sale  constituted  a 
warranty,  and  if  so,  whether  it  was  broken,  an  instruction  based  upon  the 
theory  that  the  issue  was  one  of  fraud,  was  held  erroneous,  as  necessarily 
tending  to  mislead  the  jury. 

Appeal  from  the  Circuit  Court  of  DeKalb  county ;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

This  was  a  suit,  by  the  appellee  against  the  appellants,  upon 
a  promissory  note  given  for  a  contract  for  the  sale  of  land  and 
the  crops  thereon.  The  defense  was,  failure  of  consideration 
in  this,  that  plaintiif,  at  the  time  of  making  tlie  contract,  rep- 
resented and  warranted  that  a  crop  of  wheat  was  growing  on  fifty 
acres  of  the  land;  that  fourteen  bushels  of  barley  had  been 
sown,  and  a  quantity  of  oats  and  potatoes  had  been  put  in, 
whereas  there  was  only  thirty  acres  in  wheat,  etc.  The  sec- 
ond instruction  given  by  the  court  for  plaintiff  is  as  follows: 

"An  assertion  by  the  plaintiif,  Lawrence,  at  the  time  of  the 
sale  of  the  land  and  crops  in  question,  as  to  the  amount  of 
such  crops,  although  positively  made  and  relied  on  by  the  de- 
fendants, or  either  of  them,  and  not  in  fact  true,  is  not  neces- 
sarily fraudulent  in  law.  And  if  the  jury  believe  from  the 
evidence  that  such  assertions,  if  made  at  such  time,  were  the 
expression  of  the  judgment,  opinion  or  belief  of  the  plaintiff, 
and  that  the  crops  sold  were  open  to  the  inspection  of  the  de- 
fendants, and  that,  by  ordinary  prudence  and  precaution,  they 
would  have  discovered  and  known  at  the  time  of  the  purchase 


1872.]  Shackei.ton  e/ a/,  f.  Lawrence.  177 

Opinion  of  the  Court. 

what  the  amount  of  the  said  crops  was,  then  such  false  asser- 
tions, if  made,  are  no  ground  of  defense  in  this  suit.^^ 

Mr.  Charles  Kellum,  for  the  appellants. 

Messrs.  Divine  &  Pratt,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court: 

The  second  instruction  given  by  the  court  for  the  appellee 
should  not  have  been  given.  The  pleas  set  np  a  failure  of 
consideration  because  of  a  warranty  by  the  plaintiff  as  to  the 
quantity  of  land  in  growing  crops. 

This  instruction  is  based  upon  the  theory  that  the  issue  to 
be  tried  was  one  of  fraud,  and  necessarily  tended  to  mislead 
the  jury.  The  latter  part  of  the  instruction  is  also  too  broad. 
It  tells  the  jury  that  if  the  assertions  were  the  expression  of 
the  judgment,  opinion  or  belief  of  the  plaintiff,  and  the  crops 
were  open  to  inspection,  and  the  defendants  might,  by  ordi- 
nary prudence,  have  discovered  the  amount  of  the  crops,  such 
assertions  are  no  defense. 

The  instruction  should  have  been  that,  if  the  statements  of 
the  plaintiff  were  made  only  as  statements  of  his  opinion,  and 
not  as  representations  of  a  fact  upon  which  the  defendants 
could  rely,  made  as  an  inducement  to  the  purchase  ;  and  if, 
further,  the  parties  had  equal  means  of  information  as  to  the 
truth  of  the  assertion,  then  the  defense  would  fail. 

For  the  error  in  this  instruction,  upon  which  the  case  wholly 
turned,  the  judgment  must  be  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 
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John  A.  Templeton 
George  E.  Haywaed. 

1.  Pleading — assignment  of  a  note — hoio  put  in  issue.  In  an  action  of 
assumpsit  on  a  promissory  note,  a  plea  of  non-assumpsit  verified  by  nfii- 
davit  does  not,  under  the  statute,  put  in  issue  the  assignment  of  the  note, 
but  merely  the  execution  of  the  note.  To  raise  such  an  issue  the  defend- 
ant should,  under  the  general  issue,  state  in  an  affidavit  attached  thereto, 
specifically,  that  the  payee  did  not  assign  the  note,  or  that  the  signature  to 
the  assignment  was  not  his. 

2.  8AM^—presumptio7i.  Until  the  assignment  is  thus  questioned  the 
fact  that  the  name  of  the  payee  is  apparently  attached  thereto  is  sufl&cient, 
and  it  must  be  presumed  the  signature  is  genuine. 

3.  While  it  may  be  usual  in  executing  instruments  b}"-  corporations,  for 
the  oflicer  or  agent  to  sign  his  name  under  that  of  the  company  as  evidence 
that  the  contract  is  executed  by  the  person  having  authority,  still  such  a 
signature  is  not  essential.  And  in  an  action  on  a  promissory  note  by  an 
assignee  against  the  maker,  where  the  payee  is  a  corporation,  if  the  decla- 
ration avers  that  the  company,  by  the  name  employed,  assigned  the  note, 
until  questioned  in  a  legal  manner  it  will  be  presumed  that  the  assign- 
ment was  valid. 

Appeal  from  the  Circuit  Court  of  Warren  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This  action  was  brought  by  Hayward  against  Templeton, 
on  the  following  promissory  note  :  Monmouth,  111.,  Nov. 
27th,  1869.  Nine  months  after  date  for  value  received  I 
promise  to  pay  to  the  Queen  of  the  Harvest  Manufacturing 
Company,  or  bearer,  six  hundred  dollars,  at  the  1st  National 
Bank  of  Monmouth,  HI. 

$600.00.  John  A.  Templeton. 

On  the  back  of  the  note  .was  the  following  indorsement: 

Pay  to  the  order  of  George  E.  Hayward,  Queen  of  the 
Harvest  Manufacturing  Co.,  without  recourse. 


1872.]  Templeton  v.  Hayward.  179 


Opinion  of  the  Court. 


Mr.  William  Marshall,  for  the  appellant. 

Messrs.  Stewart  &  Phelps,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  appellee 
against  appellant,  on  two  promissory  notes.  On  a  trial  in 
the  court  below  the  jury  found  the  issnes  for  the  plaintiff, 
and  assessed  his  damages  at  the  amount  of  the  notes  and 
interest.  A  motion  for  a  new  trial  was  entered  but  was  over- 
ruled by  the  court,  and  a  judgment  was  rendered  on  the 
verdict.  This  appeal  is  prosecuted  to  reverse  the  judgment. 
It  appears  that  on  the  trial  in  the  court  below  plaintiff  entered 
a  nolle  prosequi  to  the  second  count  of  his  declaration.  This 
only  leaves  the  first  count  and  the  note  described  therein  in 
question. 

The  plea  of  non-assumpsit,  verified  by  affidavit,  was  filed 
to  the  first  count,  and  before  the  note  was  offered  in  evidence 
its  execution  was  satisfactorily  proved.  But  it  is  objected 
that  the  execution  of  the  assignment  was  not  proved  before 
it  was  introduced  in  evidence.  In  this  case  there  was  no  plea 
verified  by  affidavit  denying  the  signature  of  the  assignor 
of  this  note.  The  fifty-ninth  section  of  the  practice  act, 
R.  S.  421,  requires  that,  to  render  such  proof  necessary,  there 
must  be  such  a  plea.  If  the  defendant  wishes  to  put  in  issue 
the  assignment  of  the  note,  he  should,  under  the  general  issue, 
state  in  an  affidavit  attached  thereto,  specifically,  that  the 
payee  did  not  assign  the  note,  or  that  the  signature  to  the 
assignment  was  not  his.  In  this  manner  the  plaintiff  can  be 
apprised  of  the  defense  relied  upon,  and  can  prepare  to  meet  it. 

But  when  the  plea  of  non-assumpsit  is  filed  and  an  affida- 
vit simply  that  it  is  true,  theplaintiflp  can  not  know  from  the 
plea  whether  it  is  the  signature  to  the  note  or  to  the  assign- 
ment that  is  denied.  When  he  proves  the  execution  of  the 
note,  then  defendant  would  probably  say  that  he  denied  the 
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signature  to  the  assignment.  If,  on  the  other  hand,  the  plain- 
tiff only  prove  the  genuineness  of  the  signature  to  the  assign- 
mentj  the  defendant  might  say  he  intended  to  deny  the  execu- 
tion of  the  note,  thus  rendering  it  necessary  to  prove  both, 
when  but  one  is  denied.  Such  a  practice  would  lead  to  ex- 
pense and  inconvenience,  when  no  beneficial  purpose  can  be 
subserved.  We  are  therefore  of  the  opinion  that  the  verified 
plea  only  put  in  issue  the  execution  of  the  note,  and  on  the 
proof  made,  the  note  was  properly  admitted  in  evidence.  If 
the  common  law  rule  prevailed  in  this  State,  then  the  execu- 
tion of  the  assignment  should  have  been  proved,  but  under 
the  statute,  as  the  signature  of  the  payee  was  apparently 
attached  to  the  assignment,  it  was  sufficient.  The  declaration 
avers  that  the  company,  by  the  name  employed,  assigned  the 
note.  It  had  the  right  to  adopt  that  signature,  and  the  dec- 
laration avers  it  did,  and  if  such  was  the  fact  then  the  assign- 
ment was  valid,  and  such  must  be  the  presumption  until  it  is 
questioned  in  a  legal  manner. 

Whilst  it  may  be  usual,  in  executing  instruments  by  corpo- 
rations, for  the  officer  or  agent  to  sign  his  name  under  that  of 
the  company  as  evidence  that  it  is  executed  by  the  person 
having  authority,  still  such  a  signature  is  by  no  means  essen- 
tial. Were  such  a  body  to  adopt  a  peculiar  kind  of  type  for 
the  name  of  the  company,  and  stamp  or  print  instead  of 
writing  it,  no  objection  is  seen  to  such  a  mode  of  binding  the 
body.  In  such  a  case  the  only  inquiry  would  be,  whether  the 
signature  was  placed  there  by  authority  and  that  it  was 
genuine.  Until  questioned  in  the  mode  prescribed  by  statute, 
when  it  is  averred  the  company  used  the  signature  appearing 
to  the  instrument  for  the  purpose  of  giving  binding  force  to 
the  contract,  it  is  prima  facte  good.  Perceiving  no  error  in- 
this  record  the  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


1872.]  Scott  v.  Waller  et  al  181 

Statement  of  the  case. 


Matthew  T.  Scott 

V. 

James  B.  Waller  et  al, 

1.  Abatement — defendant  sued  out  of  Ms  county.  In  an  action  against 
a  defendant,  brought  in  the  Superior  Court  of  Cook  county,  the  defendant 
pleaded,  in  abatement  of  tlie  writ,  in  substance,  that  he  was,  before  and  at 
the  time  of  the  commencement  of  tlie  suit,  and  at  all  times  thereafter,  a 
resident  of  McLean  county,  and  was  not  a  resident  of  Cook  count}^,  and 
that  he  was  not  found,  nor  served  with  process,  in  Cook  county,  nor  else- 
where than  in  the  county  of  McLean,  and  that  the  said  plaintiffs  were  not, 
at  the  commencement  of  said  action,  residents  of  said  county  of  Cook,  nor 
were  t\\ey  then  residents  of  such  county :  Held^  on  demurrer  to  the  plea, 
that  it  was  not  a  plea  to  the  jurisdiction  of  the  court,  but  in  abatement  of 
the  writ  only,  founded  on  the  fact  that  the  plaintifis  were  not  residents  of 
the  county  from  which  it  issued,  and  as  such  was  good  under  the  act  of 
1861. 

2.  Process — lohen  it  may  issue  to  another  county  for  service  on  sole  de- 
fendant. Under  the  statute  of  1861,  relating  to  practice,  where  there  are 
several  plaintilfs  they  must  all  reside  in  the  county  in  which  they  sue,  in 
order  to  justify  the  sending  of  process  to  another  county  for  service  on  a 
sole  defendant  who  does  not  reside  in  the  count}^  where  sued.  Where  they 
do  not  all  reside  in  one  county,  the  sole  defendant  must  be  sued  in  the 
county  of  his  residence. 

3.  Abatement — judgment  on  demurrer  to  good  plea  in  abatement.  The 
proper  judgment  upon  overruling  a  demurrer  to  a  plea  in  abatement  to  the 
writ  is,  that  the  writ  be  quashed,  and  consequently  a  dismissal  of  the  suit. 

Appeal  to  the  Superior  Court  of  Cook  county;  the  Hon. 
Lambeeit  Tree,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  James  B.  Waller  and 
Alexander  J.  Alexander,  executors,  etc.,  against  the  appellant, 
upon  a  promissory  note. 

The  appellant,  defendant  below,  filed  a  plea  in  abatement, 
which,  after  the  proper  entitling,  was  as  follows: 

'^And  the  defendant,  Matthew  T.  Scott,  in  his  own  proper 
person,  comes  and  says  that  this  court  ought  not  to  have  or 
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take  further  cognizance  of  the  action  aforesaid,  because,  he 
says,  that  before  and  at  the  time  of  the  commencement  of  this 
suit,  the  said  defendant  was,  and  at  all  times  since  the  com- 
mencement of  this  suit  the  said  defendant  has  been,  and  still 
is,  a  resident  of  the  county  of  McLean,  in  the  State  of  Illi- 
nois, and  did  not,  at  the  commencement  of  said  suit,  nor  does 
he  now  reside  in  said  county  of  Cook;  nor  has  he  been  found 
nor  served  witli  process  in  said  action  in  said  county  of  Cook, 
or  elsewhere  than  in  said  county  of  McLean.  And  the  de- 
fendant further  avers  that  the  said  plaintiffs  were  not,  at  the 
commencement  of  said  action,  residents  of  said  county  of 
Cook,  nor  are  they  now  such  residents  of  said  county.  And 
this  the  defendant  is  ready  to  verify,  wherefore  he  prays  judg- 
ment whether  this  court  can  or  will  take  further  cognizance 
of  the  action  aforesaid.'^ 

Messrs.  Dent  &  Black,  for  the  appellant. 

Messrs.  Moore  &  Caulfield,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  Superior  Court  of  Cook  county. 
The  only  question  made  on  the  record  is  as  to  the  validity  of 
defendant's  plea,  which  both  parties  agree  in  denominating  a 
plea  to  the  jurisdiction  of  the  Superior  Court,  which,  under 
the  authority  of  Keymey  et  ux.  v.  Greer,  13  111.  432,  it  is  not, 
but  simply  a  plea  in  abatement,  going  to  the  writ,  and  to  that 
only. 

The  plea  avers,  in  substance,  that  the  defendant  was,  before 
and  at  the  time  of  the  commencement  of  the  suit,  and  at  all 
times  thereafter,  a  resident  of  McLean  county,  and  was  not  a 
resident  of  Cook  county,  and  that  he  was  not  found  nor  served 
with  process  in  Cook  county,  nor  elsewhere  than  in  the  county 
of  McLean,  and  tliat  the  said  plaintiffs  were  not,  at  the  com- 
mencement of  said  action,  residents  of  said  county  of  Cook, 
nor  are  they  now  residents  of  said  county. 
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The  plaintiifs  demurred  generally  to  tins  plea,  which  the 
court  sustained,  and  defendant  electing  to  abide  by  his  plea, 
judgment  was  rendered  against  him  for  the  amount  of  the 
note  and  interest  to  recover  which  the  action  was  brought. 

Does  this  plea  bring  the  case  within  the  act  of  1861  ? 

The  first  section  of  that  act  is  as  follows: 

^^  It  shall  not  be  lawful  for  any  plaintiff  to  sue  any  defend- 
ant out  of  the  county  where  the  latter  resides  or  may  be  found, 
except  that  in  every  species  of  personal  actions  in  law  or 
equity,  where  there  is  more  than  one  defendant,  the  plaintiff 
commencing  his  action  where  either  of  them  resides,  may  have 
a  writ  or  writs  issued,  directed  to  any  county  or  counties  where 
the  other  defendants,  or  either  of  them,  may  be  found  :  Pro- 
vided,  if  a  verdict  shall  not  be  found  or  judgment  rendered 
against  the  defendant  or  defendants  resident  in  the  county 
where  the  action  is  commenced,  judgment  shall  not  be  ren- 
dered against  those  defendants  who  do  not  reside  in  the  county, 
unless  they  appear  and  defend  the  action/^ 

Section  3  is  as  follows: 

"  The  provisions  of  this  act  shall  not  apply  to  any  case 
where  the  plaintiif  is  a  resident  of,  and  the  contract  upon 
which  the  action  is  brought  shall  have  been  actually  made  in 
the  county  in  which  the  action  is  brought,  nor  to  any  proceed- 
ing under  the  attachment  laws  of  this  State."  Laws  of  1861, 
p.  180. 

It  is  admitted  by  appellees  that,  by  force  of  section  27,  ch. 
90,  R.  S.  1845,  '^plaintiff  is  to  be  understood  as  meaning 
^^  plaintiffs,''  but  they  insist  the  plea  is  defective  in  not  aver- 
ring that  neither  of  the  plaintiffs  was  a  resident  of  Cook  county, 
they  claiming,  if  either  of  the  plaintiffs  was  such  resident,  the 
action  was  properly  brought  in  Cook  county. 

But,  to  bring  up  this  question,  was  it  proper  to  demur  gen- 
erally to  the  plea? 

The  demurrer  admits  all  the  facts  which  are  well  pleaded, 
and  the  plea  states  all  the  facts  required  to  make  a  good  plea 
in  abatement.     It  avers  the  plaintiffs  were  not  residents  of  the 
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county  of  Cook  when  they  brought  their  action.  The  demur- 
rer admits  they  were  not,  consequently,  according  to  the  stat- 
ute, the  writ  could  not  have  issued  from  Cook  county. 

It  would  seem,  if  appellees  wished  to  present  the  question 
they  are  now  urging,  they  should  have  replied  to  the  plea  that 
one  of  the  plaintiffs  was,  at  the  time,  etc.,  a  resident  of  Cook 
county.  A  demurrer  to  the  replication  would  have  brought 
the  question  now  made  directly  before  the  court. 

But  in  whatever  mode  the  question  may  be  presented,  we 
are  of  opinion  it  is  the  clear  intention  of  the  statute  that  the 
parties  suing  under  the  statute  must  be  residents  of  the  county 
in  which  the  suit  is  brought.  If  this  were  not  so,  then  where  a 
note  was  made  by  a  resident  of  Alexander  county,  payable  to  two 
persons,  one  of  whom  is  a  resident  of  the  same  county,  and  the 
other  a  resident  of  Cook  county,  an  action  on  the  note  could 
be  brought  in  Cook  county.  This  the  statute  could  not  have 
intended.  Where  the  plaintiffs  do  not  reside  in  the  same 
county,  then  the  action  must  be  brought  against  the  defendant 
in  the  county  of  his  residence. 

An  objection  is  made  by  appellees  to  the  plea.  They  claim 
it  is  a  plea  to  the  jurisdiction  of  the  court,  and  should  have 
pointed  to  some  court  which  had  jurisdiction. 

It  is  not  a  plea  to  the  jurisdiction  of  the  court,  but  in 
abatement  of  the  writ  only,  founded  on  the  fact  alleged  in  it, 
that  the  plaintiffs  were  not  residents  of  the  county  whence  it 
issued.  Kenney  et  ux.  v.  Greer,  13  111.  432;  Humphrey  et  al. 
V.  F/iillips,  57  ib.  132. 

The  judgment  would  be  a  quashal  of  the  writ,  and,  conse- 
quently, a  dismissal  of  the  suit. 

For  the  reasons  given,  the  judgment   is  reversed  and  the 

cause  remanded,  with  directions  to  the  circuit  court  to  quash 

the  writ  and  dismiss  the  suit. 

Judgment  reversed. 
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Chakles  E.  Munson 

V. 

David  M.  Crawford  et  al. 


Assessments  and  taxation  in  school  districts — of  the  situs  of  personal 
property — construction  of  the  act  of  1869.  The  first  and  second  sections  of 
the  act  of  the  29th  of  March,  1869,  entitled  "An  act  relating  to  assessments 
and  taxation  in  school  districts,"  can  not  be  construed  so  as,  by  implica- 
tion, to  repeal  the  provision  in  the  fourth  section  of  the  act  of  the  12th  of 
February,  1853,  which  requires  that  the  personal  property  of  "  banks  or 
bankers,  brokers,  stock-jobbers,  insurance  or  other  companies,  merchants 
and  manufacturers,  shall  be  listed  in  the  county,  town  or  district  where  the 
business  is  usually  done." 

Writ  of  error  to  the  Circuit  Court  of  Whiteside  county; 
the  Hon.  William  W.  Heaton,  Judge,  presiding. 

Messrs.  Dinsmoor  &  Stager,  for  the  plaintiff  in  error. 

Mr.  J.  E.  McPherran,  for  the  defendants  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  bill  was  to  enjoin  the  collection  of  a  school  tax 
levied  on  a  stock  of  goods  owned  by  the  defendants  in  error, 
merchants,  whose  place  of  business  is  in  district  No.  3,  in  the 
township  of  Sterling.  The  individual  members  of  the  firm 
all  reside  in  school  district  8,  in  that  township.  It  is  not 
denied  that  the  property  is  subject  to  taxation,  but  it  is  in- 
sisted that  it  was  illegally  assessed  for  school  purposes  in 
school  district  No.  3,  where  the  property  was  situated,  but 
should  have  been  assessed  in  district  No.  8,  where  the  parties 
reside. 

The  question  involved  depends  upon  the  construction  that 
shall  be  given  to  the  first  and  second  sections  of  the  act  of 
the  29th  of  March,  1869,  which  are  as  follows: 
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"Section  1.  It  shall  be  the  duty  of  town  assessors^  wlien 
making  assessments  of  personal  property,  to  designate  tlie 
number  of  the  school  district  in  which  each  person  so  assessed 
resides,  which  designation  shall  be  made  by  writing  the  num- 
ber of  such  district  opposite  each  person's  assessment  of  per- 
sonal property,  in  a  column  provided  for  that  purpose  in  the 
assessment  roll  returned  by  the  assessor  to  the  county  clerk. 

"Sec.  2.  It  shall  be  the  duty  of  the  county  clerk  to  copy 
said  numbers  of  school  districts,  as  returned  by  the  assessor, 
into  the  collector's  book,  and  to  extend  the  school  tax  on  each 
person's  assessment  of  personal  property  according  to  the  rate 
designated  by  the  directors  of  the  school  district  in  w^iich 
said  person  resides." 

It  is  urged  that  this  act  provides  a  new  mode  for  the  assess- 
ment of  the  property  of  merchants,  and  supersedes  the  act  of 
the  12th  of  February,  1853.  It  is  provided,  in  the  fourth 
section  of  the  latter  act,  that  "personal  property,  moneys  and 
credits,  except  such  as  is  required  to  be  listed  otherwise,  shall 
be  listed  in  the  county,  town  or  district  where  the  owner  re- 
sides. The  property  of  banks  or  bankers,  brokers,  stock- 
jobbers, insurance  or  other  companies,  merchants  and  manu- 
facturers, shall  be  listed  in  the  county,  town  or  district  where 
the  business  is  usually  done." 

It  will  be  observed  that  the  act  of  1869  does  not,  by  any 
express  words,  repeal  the  provisions  of  the  act  of  1853  in 
regard  to  the  assessment  of  the  personal  property,  and  if  it  is 
repealed  at  all,  it  is  by  implication  or  the  recasting  of  the  law 
on  the  same  subject. 

The  repealing  of  statutes  by  mere  implication  is  not  favored 
by  the  courts.  When  there  are  two  statutes  on  the  same  sub- 
ject, it  is  rather  the  duty  of  the  court,  if  the  same  can  be 
done  without  doing  violence  to  the  plain  meaning  of  the  words 
used,  to  so  construe  them  that  both  may  stand.  There  is  no 
difficulty  in  so  construing  these  statutes. 
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In  view  of  the  former  legislation  in  regard  to  the  duties  of 
the  county  clerk,  in  extending  upon  the  collector's  book  the 
school  tax  for  the  several  districts  required  to  be  levied  by 
the  directors,  the  act  of  1869  was,  doubtless,  intended  to  sim- 
plify and  aid  him  in  the  performance  of  those  duties.  Under 
the  provisions  of  the  statute  then  in  force,  there  Avas  found  to 
be  great  difficulty  in  extending  the  school  tax  for  the  various 
districts,  for  the  reason  that  the  residence  of  the  parties  liable 
for  such  tax  could  not  be  readily  ascertained.  By  the  first 
section,  it  is  made  the  duty  of  the  town  assessor  to  designate 
the  number  of  the  district,  on  the  assessment  roll,  in  which 
each  person  so  assessed  resides,  Avhich  would  greatly  facilitate 
the  labor  of  the  county  clerk  in  extending  the  tax  for  school 
purposes,  and  would  enable  him  to  perform  that  duty  with 
more  accuracy  than  could  otherwise  be  attained.  This  is  be- 
lieved to  be  the  object  the  legislature  had  in  view  in  the  pas- 
sage of  the  act  of  1869.  Manifestly,  if  it  had  been  the  inten- 
tion to  make  any  change  in  the  place  where  personal  property, 
belonging  to  incorporated  companies  or  mercantile  firms, 
should  be  listed,  more  apt  words  would  have  been  used  to 
express  that  intention. 

Personal  property  usually  follows  the  residence  of  the  owner, 
and  is  there  taxable.  There  are,  however,  exceptions  to  the 
general  rule.  It  is  not  strictly  true  as  to  personal  property 
owned  by  incorporated  companies  and  mercantile  firms  by  a 
common  title,  and  not  by  distinct  and  separate  interests.  It 
is  a  matter  of  common  observation,  within  the  knowledge  of 
every  one,  that  the  individuals  composing  such  companies  or 
firms  do  not,  in  every  case,  all  reside  where  the  property  is 
situated,  but  are  often  widely  separated.  It  would  be  im- 
practicable to  separate  the  property,  and  make  a  separate 
assessment,  so  that  it  would  follow  the  residence  of  the  owner, 
for  the  purposes  of  taxation,  and,  for  obvious  reasons,  there 
never  has  been  any  provision  of  law  for  taxing  tlie  mere  in- 
terest of  one  member  of  the  firm  in  the  common  property  of 
the  company.     In  such  cases,  we   entertain  no  doubt  that  it 
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is  entirely  competent  for  the  legislature  to  fix  the  situs  of  per- 
sonal property^  belonging  to  incorporated  companies  and  mer- 
cantile firms,  for  the  purpose  of  taxation.  This  was  done  by 
the  act  of  1853,  and  it  is  not  repealed  by  any  fair  construc- 
tion that  can  be  given  to  the  act  of  1869.  The  plain  meaning 
of  the  act  of  1869  is  that  it  was  intended  to  apply  to  assess- 
ments made  on  j^roperty  belonging  to  individuals,  Avhich,  as 
a  general  rule,  follows  the  residence  of  the  owner,  and  is  there 
taxable,  and  not  to  property  belonging  to  incorporated  com- 
panies, banks,  banking  associations  and  mercantile  firnis,  the 
situs  of  which  had  been  previously  fixed  for  the  purposes  of 
taxation  by  the  several  acts  of  the  legislature.  The  act  of 
1867,  which  declares  that  the  shares  of  stockholders  in  national 
banks  shall  be  assessed  in  the  district  where  such  bank  is  lo- 
cated, and  not  elsewhere,  whether  such  stockholders  reside  in 
such  district  or  not,  is  in  harmony  with  the  act  of  1853;  and 
it  would  be  a  very  singular  construction  to  give  to  the  act  of 
1869  to  hold  that,  by  mere  implication,  it  repeals  all  previous 
statutes  which  fix  the  situs  of  personal  property  of  banks, 
banking  associations,  insurance  and  other  companies,  mer- 
chants and  manufacturers,  for  the  purpose  of  taxation.  We 
can  not  believe  the  legislature  ever  intended  that  the  act  of 
1869  should  have  any  such  construction. 

For  the  reasons  given,  we  are  of  opinion  that  the  decree 
of  the  circuit  court  was  erroneous,  and  must  be  reversed  and 

the  bill  dismissed. 

Decree  reversed. 
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Beygeh  v.  City  of  Chicago, 

and 

Ward  v.    same. 

1.  Special  assessment — to  make  up  amount  not  collected  on  original 
assessment.  Where  a  judgment  was  sought  upon  a  new  special  assessment  to 
make  up  the  amounts  which  the  city  had  failed  to  collect  of  the  original 
assessment  for  improving  a  street,  but  the  papers  and  proceedings  on  the 
original  were  not  introduced  in  evidence :  Held,  that  this  court  could  not 
determine  the  validity  of  the  new  proceeding,  so  far  as  it  depended  upon 
the  character  of  such  original  proceedings,  because  of  the  absence  from 
the  record  of  all  evidence  pertaining  to  them. 

2.  Same— same  objections  heard  as  on  certiorari.  On  an  application  for 
judgment  against  city  lots  for  delinquent  special  assessments,  where  the 
objectors  introduced  in  evidence  under  appropriate  objections  a  certified 
copy  of  the  record  of  the  proceedings,  it  was  held  that  they  had  the  same 
right  to  challenge  their  validity  as  they  would  upon  a  certiorari  and  thus 
defeat  the  application. 

3.  Publication — sufficiency  of  certificate  of.  Where  the  publisher  of  a 
newspaper  gave  the  following  certificate  of  the  publication  of  certain 
notices  required  in  a  proceeding  to  make  and  confirm  certain  special 
assessments  by  a  city :  "  This  certifies  that  the  appended  corporation 
notice  has  been  published  in  the  Chicago  Republican,  the  corporation 
newspaper  of  the  city  of  Chicago,  county  of  Cook,  and  state  of  Illinois, 
six  days  consecutively,  excepting  Sundays  and  holidays,  commencing  on 
the  24th  day  of  September,  A.  D.  1869:"  Held,  that  the  certificate  was 
fatally  defective  in  not  stating  the  last  day  of  the  publication,  and  that 
owing  to  the  exception  thrown  in,  the  certificate  could  not  be  aided  by 
any  inferences. 

Appeal   from   the    Superior  Court  of  Cook   county ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  William  Hopkins,  Mr.  Thomas  J.  Tuley,  and  Messrs. 
Ward  &  Stanford,  for  the  appellants. 


Mr.  M.  F.  TuLEY,  for  the  appellee. 
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Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

These  cases  both  arise  out  of  the  same  record  and  involve 
the  same  questions.  They  were  brought  to,  heard  and  decided 
at  the  September  term,  1870,  of  this  court,  and  an  opinion 
filed.  Since  which  time  we  have  had  occasion  to  fully  and 
thoroughly  examine  some  of  the  questions  supposed  to  be 
involved,  and  partially  discussed,  in  that  opinion  ;  and,  having 
arrived  at  a  conclusion  not  altogether  in  harmony  with  the 
views  expressed  in  the  former  opinion,  we  have  deemed  it 
proper  to  order  a  rehearing,  not  for  the  purpose  of  changing 
the  judgment,  but  for  that  of  a  modification  of  such  views. 

It  appears  from  the  record  that  at  the  March  term,  1870, 
of  the  Superior  Court  of  Chicago,  an  application  was  made  on 
behalf  of  the  city,  for  judgment  against  the  real  estate  of 
appellants  and  others,  upon  a  new  special  assessment  warrant 
to  make  up  the  amount  which  the  city  had  failed  to  colled 
of  an  original  assessment  for  curbing,  paving,  etc.,  a  portion' 
of  Halsted  street  in  said  city.  To  which  application  the 
appellants  filed  various  objections.  Upon  the  hearing,  the 
objectors  introduced  in  evidence  certified  copies  of  the  entirej 
proceedings  for  levying  the  new  assessment,  but  neither  party 
introduced  any  pertaining  to  the  original.  The  court  below 
overruled  the  objections  and  gave  judgment  in  favor  of  the 
city  and  against  the  real  estate,  the  owners  of  which  brought 
the  case  to  this  court  by  appeal. 

Upon  a  careful  revision  of  the  record  we  are  now  satisfied, 
in  view  of  the  decision  in  the  cases  of  the  Union  Building 
Association  v.  City  of  Chicago,  61  111.  439,  and  Workman  et 
al.  V.  The  Same,  ib.  463,  that  the  question  of  the  validity 
of  the  new  assessment  to  make  up  the  deficiency  of  a  former 
original  assessment,  so  far  as  it  is  dependent  upon  the 
character  of  such  original  proceedings,  can  not  properly 
be  determined  in  this  case,  because  of  the  absence  from  the 
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record   of  all   evidence    pertaining  to   thera.     Nor    shall   we 
express anv  opinion  inthiscase^  as  respects  the   omis  probandi. 

But,  inasmuch  as  the  objectors  introduced  in  evidence, 
under  appropriate  objections,  a  certified  copy  of  the  record  of 
the  proceedings  in  the  new  assessment,  they  have  the  same 
right  to  challenge  their  validity  as  they  would  upon  certiorari. 

It  appears  from  such  copies  that  the  certificates  of  the 
printer  of  the  publication  of  tlie  notices  of  the  completion  of 
the  assessment,  and  of  the  application  by  the  commissioners 
to  the  common  council  for  confirmation  of  the  assessment, 
are  fatally  defective.  That  of  the  publication  of  the  notice 
of  the  completion  of  the  assessment,  is  thus:  ^'This  certifies 
tliat  the  appended  corporation  notice  has  been  published  in 
tlie  Chicago  Republican,  the  corporation  newspaper  of  the 
city  of  Chicago,  county  of  Cook,  and  state  of  Illinois,  six 
(lavs  consecutively,  excepting  Sundays  and  /lo/iV?^^/^:,  commenc- 
ing on  the  24th  day  of  September,  A.  D.  1869. 

Chicago,  Oct.  1st,  1869.  S.  W.  Powell,  Publisher." 

The  other  certificate  Is  precisely  like  this,  except  that  it 
savs''  commencing  with  Friday,  the  8th  day  of  October,  1869.'' 

The  advertisement  of  these  notices  in  the  corporation 
newspaper   is  imperatively  required  by  the  charter. 

The  general  statute  of  the  State  provides  that  '^  When  any 
notice  or  advertisement  shall  be  required  by  law,  or  under  the 
order  of  any  court,  to  be  published  in  any  newspaper,  the 
certificate  of  the  printer  or  publisher,  with  a  written  or  printed 
copy  of  such  notice  or  advertisement  annexed,  stating  the 
number  of  times  which  the  same  shall  have  been  published, 
i\ud  the  dates  of  the  first  and  last  papers  containing  the  same,  shall 
be  sufficient   evidence   of  the   publication  therein  set  forth.'' 

This  statute  has  been  in  force  over  a  quarter  of  a  century, 
is  plain,  unambiguous,  and  easy  of  compliance. 

In  these  certificates  the  printer  not  only  fails  to  state  the 
date  of  the  last  paper  containing  the  advertisement,  but  throws 
into  it,  after  the  words  ''six  days  consecutively,"  the  words, 
"  excepting    Sundays    and    liolidays.^''       So    that^    conceding 
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that  we  might,  in  a  proper  case,  depart  from  the  literal 
reading  of  the  statute  requiring  the  certificate  to  state  the 
date  of  the  last  paper  containing  the  advertisement,  and 
indulge  in  inferences,  we  are  here  precluded  from  doing  so  by 
the  exception.  The  counsel  for  the  city  insists  that  we  should 
hold  that  the  printer  intended  legal  holidays  only,  and  that  the 
court  can  take  judicial  notice  when  they  occur.  There  is  no 
basis  for  any  such  presumption.  The  law  has  nowhere  made 
it  the  duty  of  the  publisher  of  the  corporation  newspaper  of 
Chicago  to  determine  any  such  question.  The  paper  in 
question  was  designated,  under  the  authority  of  the  city 
charter,  as  the  corporation  newspaper;  and  in  which  all  the 
various  notices  required  by  the  charter  should  be  published. 
It  is  a  sort  of  permanent  selection  for  a  long  period  of  time. 
One  would  naturally  suppose  that  the  very  first  thing  that  the 
publisher  of  the  paper  so  designated  would  do,  would  be  to 
ascertain  what  the  law  demanded  in  order  to  constitute  a 
valid  certificate.  This  publisher,  failing  in  this  reasonable 
precaution,  and  having  issued  these  and  large  numbers  of 
other  certificates  like  them,  as  we  judicially  know,  thus  be- 
traying either  ignorance  in  respect  to  his  duties,  or  reckless 
indiflPerence  in  so  important  matters,  does  not  seem  to  be  a 
person  whose  judgment,  as  to  which  holidays  are  legal  and 
which  are  not,  ought  to  have  much  weight.  If  the  law  con- 
fided to  him  the  decision  of  that  question,  his  judgment  might 
be  conclusive  ;  but  as  it  does  not,  we  can  not  know  Avhat  days 
he  allowed  for  holidays,  and  therefore  can  not  determine  from 
the  facts  stated  in  the  certificate  what  Avas  the  date  of  the 
last  paper  containing  the  advertisement.  • 

The  judgment  of  the  court    below  is  reversed,    and    the 
causes  remanded. 

Judgment  reversed. 
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Gabriel  Gunderson 

V. 

SiGWALD  Peterson. 

JSTegligence — whether  mjury  resulted  from  negligence  or  accident.  The 
plaintiff,  while  in  defendant's  service  as  mate  of  a  schooner,  received  a 
personal  injury  from  the  breaking  of  a  mast,  whereby  he  fell  therefrom 
upon  the  deck.  In  a  suit  to  recover  damages,  the  only  negligence  charged 
to  the  defendant  was  that  the  mast,  before  the  accident,  was  twisted  to  a 
certain  distance,  and,  therefore,  unsafe,  while  the  proof  showed  that  the 
defects  complained  of  were  at  least  12  feet  from  the  place  where  the  mast 
broke,  and  that  there  was  not  the  slightest  appearance  of  rottenness  or 
decay  at  the  place  of  the  breaking,  and  that  the  accident  was  caused  by  a 
strong  wind  aloft,  while  there  was  only  very  little  on  deck:  Held,X\\2iX 
the  plaintifl'  was  not  entitled  to  recover,  and  that  the  injury  must  be  re- 
garded as  one  incident  to  the  service. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  the  appellee  against  the 
appellant,  to  recover  for  a  personal  injury  received  by  the 
breaking  of  a  mast  owned  by  the  appellant.  The  declaration, 
among  other  things,  alleged,  in  substance,  that  in  April,  1871, 
the  defendant  was  the  owner  of  the  schooner  Monitauk,  en- 
gaged in  sailing  upon  Lake  Michigan,  and  that  plaintiff  was 
engaged  as  second  mate  upon  her;  that  while  so  employed, 
and  in  the  course  of  his  duty,  he  ascended  the  mainmast, 
upon  said  schooner;  that  at  the  time  he  so  ascended  said 
mast,  the  same  was,  and  for  a  long  time  had  been,  split,  twist- 
ed, defective,  unsafe  and  unfit  for  use;  that,  by  reason  of  its 
being  so  defective  and  unsafe,  said  mainmast  broke,  and,  in 
consequence  thereof,  the  plaintiff,  although  using  all  care,  etc., 
fell  from  said  mast  down  to  and  upon  the  deck  of  said  schooner, 
and  was  greatly  injured,  etc. 

A  trial  was  had,  resulting  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  §450. 
13 — 65th  III. 
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Messrs.  Miller,  Frost  &  Lewis,  and  Messrs.  Story  & 
King,  for  the  appellant. 

Messrs.  E.  &  A.  VanBuren,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  injuries,  for  which  this  judgment  was  rendered,  are 
alleged  to  have  been  caused  by  the  breaking  of  a  defective 
mainmast  in  a  vessel  owned  by  appellant. 

The  proof  shows  that  the 'mast  was  twisted  to  a  certain  dis- 
tance; but  did  this  contribute  to  the  injury?  Conceding  all 
the  facts  assumed,  it  is  inconceivable  that  the  accident  re- 
sulted from  the  twist.  If  this  weakened  the  mast,  and  was 
the  cause  of  the  breaking,  then  the  fracture  would  naturally 
be  where  the  defect  was. 

The  evidence,  however,  is  conclusive  and  uncontradicted 
that  the  deficiencies  complained  of  were  at  least  12  feet  from 
the  place  where  the  mast  broke.  At  the  point  where  the 
breaking  occurred,  the  wood  was  perfectly  sound,  without  the 
slightest  appearance  of  rottenness  or  decay.  The  assumed 
defect,  therefore,  in  one  part  of  the  mainmast,  could  not  have 
made  it  break  at  a  place  where  it  was  wholly  uninjured. 

At  the  time  of  the  accident  the  wind  was  strong  aloft,  and 
there  was  very  little  on  deck ;  and  the  injury  must  be  regarded 
as  one  incident  to  the  service. 

The  verdict  is  manifestly  against  the  evidence. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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John  Warner  et  al. 


Robert  R.  Crandall. 

1.  Evidence — irrelevancy — instruction  to  exclude.  A,  B  and  C  liad  been 
in  partnersliip  in  a  certain  business,  when  it  was  agreed  that  D  should  go 
into  the  business  on  a  trial  of  three  months,  and  if  he  then  liked  it,  he 
would  buy  in  permanentl}^  and  become  a  partner,  and  A  would  go  out, 
but  if  he  did  not  so  decide,  then  the  old  firm  was  to  continue  as  before. 
During  this  three  months  A  did  certain  work  under  a  contract  made  by 
him  with  B,  A  testifying  that  the  agreement  was,  that  if  D  should  deter- 
mine to  go  into  the  business,  B  and  D  would  pay  him  for  the  work, 
B  testifying  that  B  and  C  were  to  pay  him.  On  the  trial  of  the  suit  of  A 
against  B  and  D,  A  testified  further  to  his  business  dealmgs  with  the  old 
firm,  showing  that  he  had  not  been  fairly  dealt  with  by  Hand  C,  who  had 
formerly  been  conducting  the  business :  Held^  that  this  latter  testimony 
was  irrelevant  to  the  issue,  and  that  the  court  below  erred  in  refusing  to 
instruct  the  jury  to  disregard  it. 

2.  Instruction — should  not  sulmit  question  on prohahilities.  On  the  trial  of 
a  cause  where  it  became  a  material  question  whether  the  defendants,  or  one 
of  the  defendants  and  another,  was  to  pay  for  the  work  and  labor  of  the  plain- 
tifl",  the  evidence  being  conflicting  as  to  this,  the  court  instructed  the  jury 
that  if  they  considered  it  more  probable,  from  all  the  facts  and  circumstan- 
ces as  shown  by  the  evidence,  that  the  contract  was  that  the  work  was  to 
be  paid  for  by  the  defendants,  then  they  should  so  find :  Held^  that  the  in" 
structiou  was  objectionable,  as  leaving  the  jury  to  speculate  upon  proba- 
bilities, when  they  ought  to  have  been  satisfied  by  the  greater  weight  of 
evidence. 

Appeal  from  the  Circuit  Court  of  Bureau  county;  the  Hon. 
Edwin  S.  Leland,  Judge^  presiding. 

Mr.  J.  I.  Taylor,  for  the  appellants. 

Mr.  S.  M.  Knox,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Crandall  against  Warner  & 
Edwards,  to  recover  for  work  and  labor.  The  principal  ques- 
tion was,  whether  AYarner  &  Edwards  or  Edwards  &  Wood 
were  liable  to  pay  for  the  services. 
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Edwards,  Crandall  &  Wood,  as  partners,  had  been  running 
a  paint  mill  until  the  1st  of  July,  1870,  when  there  was  an 
effort  to  bring  Warner  fnto  the  concern,  and  it  was  arranged 
that  he  would  go  into  the  business  for  three  months,  until  the 
1st  of  October,  on  trial,  and  if  he  then  liked  it,  he  would  buy 
in  permanently,  and  become  a  partner  with  Edwards,  when 
Crandall  would  go  out;  but  if  AVarner  then  decided  not  to  go 
into  the  business,  then  the  old  firm  of  Edwards,  Crandall  & 
Wood  was  to  continue  as  before. 

Warner  did  buy  in  permanently  at  the  end  of  the  three 
months. 

The  work  sued  for  was  that  of  Crandall,  performed  in  the 
business  of  the  mill,  during  that  three  months. 

The  agreei^nt  in  regard  to  the  labor  was  made  between 
Crandall  and  Edwards — Crandall  testifying,  on  the  trial,  that 
the  agreement  was  that  if,  at  the  end  of  the  three  months, 
Warner  should  go  into  the  business  permanently,  then  War- 
ner and  Edwards  should  pay  him  for  said  work,  and  Edwards 
testifying  the  agreement  was,  that  Edwards  and  Wood  would 
pay  for  the  work. 

On  the  trial  Crandall  gave  testimony  that  he  put  into  the 
firm  of  Edwards,  Crandall  &  Wood  |1500;  that  Edwards  & 
Wood,  who  had  been  previously  carrying  on  the  business,  rep- 
resented that  it  was  a  good  paying  business ;  that  he  soon 
found,  after  entering  into  the  firm  and  paying  his  money,  that 
the  business  was  not  paying,  and  that  they  were  sinking  money, 
and  that  it  was  agreed  between  him  and  Edwards  that  he 
(Crandall)  should  have  the  money  back  that  he  had  put  in; 
that  he  did  not  get  his  money,  but  had  to  take  the  notes  of 
Edwards  &  Wood ;  that  they  had  not  paid  the  notes  yet,  and 
that  they  Avere  both  insolvent. 

To  avoid  the  effect  of  this  testimony,  the  defendants  asked 
this  instruction  : 

^'  That  the  matters  of  account  and  business  between  the 
plaintiff  and  Edwards  &  Wood  have  nothing  to  do  with  this 
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suit;  and  whether  the  plaintiff  was  fairly  or  unfairly  dealt 
with  by  Edwards  &  Wood  are  mattters  that  the  jury  should 
exclude  from  their  consideration  in  considering  their  verdict 

iti  this  cause.'' 

The  court  refused  to  give  the  instruction.  The  testimony 
was  irrelevant  to  the  issue,  and  should  have  been  excluded 
from  the  consideration  of  the  jury.  It  was  well  calculated  to 
prejudice  the  minds  of  the  jury  against  Edwards,  and  in- 
cline them  in  favor  of  Crandall ;  and  it  was  the  right  of  War- 
ner &  Edwards  to  have  the  jury  cautioned  against  its  effect. 

The  last  clause  of  the  third  instruction  given  for  the  plain- 
tiff, to-wit:  "and  if  the  jury  consider  it  more  probable,  from 
all  the  facts  and  circumstances  as  shown  by  the  evidence,  that 
the  contract  was  that  such  work  was  to  be  paid  for  by  War- 
ner &  Edwards,  then  the  jury  should  so  find,''  was  also  ob- 
jectionable. 

The  jury  should  not  have  been  left  at  liberty  to  speculate 
on  probabilities,  but  should  have  been  satisfied  by  the  greater 
weight  of  evidence  that  Warner  &  Edwards,  and  not  Ed- 
wards &  Wood,  were  to  pay  for  the  work  in  question. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Westeen  Unioit  Railroad  Company 

V 

David  C.  Wagner  et  al. 

1.  Sale — transfer  of  title  hy  loareliouse  receipt  or  hill  of  lading.  The 
transfer  of  a  warehouse  receipt  or  bill  of  lading,  accompanied  by  a  sale 
or  pledge  of  the  property  specified  in  the  receipt  or  bill,  will  have  the 
same  effect  as  the  delivery  of  the  property  itself  to  the  transferee. 
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2,  Same — conditional  delivery.  Where  the  vendor  of  a  lot  of  butter 
delivered  it  at  a  railway  station,  and  authorized  the  railway  agent  to  issue 
a  bill  of  lading  to  the  vendee,  under  a  verbal  agreement  with  the  vendee 
and  the  agent  that  it  should  not  be  shipped  until  the  balance  of  the  pur- 
chase price  was  paid,  and  the  vendee  pledged  the  bill  of  lading  to  a  third 
party,  who  advanced  him  the  value  of  the  butter,  without  any  notice  of 
the  verbal  agreement :  Held,  that  while  the  verbal  agreement  may  have 
been  sufficient  as  between  the  vendor  and  vended,  yet  it  was  not  of  the 
slightest  avail  as  to  the  third  party ;  and  by  consenting  to  the  delivery  of 
the  bill  of  lading,  the  vendor  enabled  the  vendee  to  transfer  a  good  title  to 
any  person  dealing  with  him,  without  notice  of  the  conditions  annexed 
to  the  delivery. 

Appeal  from  the  Circuit  Court  of  Ogle  county;  the  Hon. 
W.  W.  Heaton,  Judge,  presiding. 

Messrs.  Eustace,  Baege  &  Dixon,  and  Mr.  Thos.  J. 
Hewitt,  for  the  appellant. 

Messrs.  Bushnell  &  Bull,  and  Mr.  E.  F.  Dutchee,  for 
the  appellees. 

Mr.  Chief  Justice  Laweence  delivered  the  opinion  of 
the  Court : 

We  held  in  Burton  v.  Curyea,  40  111.  320,  that  while  a 
warehouse  receipt  is  not  negotiable  in  the  sense  in  which  that 
term  is  applied  to  a  promissory  note,  yet  the  transfer  of  such 
a  receipt,  accompanied  by  a  sale  or  pledge  of  the  property 
specified  in  the  receipt,  would  have  the  same  effect  as  the 
delivery  of  the  property  to  the  transferee— neither  less  nor 
more.  This  was  before  the  act  of  1867  in  regard  to  ware- 
houses, in  which  the  legislature  seems  to  have  made  such 
receipts  strictly  negotiable.  The  rule  laid  down  in  that  case  is 
applicable  to  bills  of  lading,  and  is  decisive  of  the  present 
case. 

When  the  vendor  of  the  butter  delivered  it  at  the  railway 
station,  and  authorized  the  railway  agent  to  issue  a  bill  of 
lading  to  the  vendee,  he  thereby  placed  the  vendee  in  the 
possession  of  the  property  so  far  as  third  persons,  knowing 
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nothing  of  the  verbal  arrangement^  might  become  interested. 
The  verbal  agreement  between  the  vendor,  the  vendee  and 
the  railway  agent  that  the  butter  should  not  in  fact  be  shipped 
until  the  residue  of  the  purchase  money  should  be  paid,  may 
have  been  quite  sufficient  as  between  the  parties,  but  was  not 
of  the  slightest  avail  as  against  Hewitt,  who,  without  notice 
of  such  arrangement,  advanced  to  the  vendee  the  value  of 
the  property  on  the  pledge  of  the  receipt.  The  mistake  of 
the  vendor  was  in  consenting  that  the  bill  of  lading  or  ware- 
house receipt — for  it  might  be  regarded  in  either  light — should 
be  issued  to  the  purchaser  and  retained  by  him.  Indeed, 
after  taking  the  bill  of  lading  or  receipt  into  his  own 
possession  for  the  purpose  of  stamping  it,  the  vendor  delivered 
it  himself  to  the  purchaser.  This  was  precisely  the  same  thing 
as  the  delivery  of  the  property  would  have  been,  and  enabled 
the  purchaser  to  transfer  a  good  title  to  any  person  dealing 
with  him  without  notice  of  the  conditions  annexed  to  the 
delivery.  This  last  rule  is  settled  by  the  cases  oi  Jennings  v. 
Gage,  13  111.  611,  and  Brundage  v.  Ccmip,  21  ib.  330.  In  the 
last  case  the  authorities  are  fully  reviewed. 

The  instructions  of  the  court  were  not  in  harmony  with 
these  principles  settled  in  the  several  cases  above  cited,  and 
the  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Stephen  W.  Kawson 

V, 

Albeet  E..  Fox  et  al, 

1.  Limitations — what  is  color  of  title  under  act  of  1839.  Where  amort- 
gage  given  by  two  owners  had  been  foreclosed  in  a  proceeding  in  which 
a  party  holding  an  undivided  half  of  the  equity  of  redemption  was  not 
made  a  party,  and  the  purchaser  at  the  master's  sale,  after  receiving  the 
master's  deed,  made  a  deed  to  it  which  purported  to  convey  the  premises 
i&  fee :  Held,  that  the  latter  deed  w^as  color  of  title  under  the  limitation 
law  of  1839. 

2.  It  has  been  held,  since  the  first  cases  decided  under  the  act,  that  the 
claimant  is  not  required  to  trace  title  through  a  chain  to  any  source  to 
constitute  color  of  title.  The  case  of  Irving  v.  Brownell,  11  111.  412,  an- 
nouncing  a  different  rule,  was  overruled  by  the  case  of  Woodward  v. 
Blanchard,  16  111.  424,  and  the  rule  here  stated  has  since  been  followed. 

3.  So  it  has  been  held  that  where  there  was  an  ineffectual  effort  to 
obtain  a  strict  foreclosure  of  a  mortgage,  but  where  the  holder  of  the 
equity  of  redemption  was  not  made  a  party,  the  mortgage  and  decree 
became  color  of  title. 

4.  And  it  has  been  held  that  an  assignment  of  shares  of  land  among 
tenants  in  common  in  a  proceeding  for  partition,  where  one  of  the  co-ten- 
ants was  not  made  a  party  to  the  decree,  constituted  color  of  title  to  each 
of  the  tenants  for  the  share  set  off  to  him  under  the  decree,  and  that  such 
omission  of  parties  will  not  overcome  the  presumption  of  good  faith. 

5.  Same — good  faith  in  party  holding  color  of  title.  The  courts  will  not 
hold  that  the  party  claiming  the  benefit  of  the  limitation  under  color  of 
title,  is  chargeable  with  bad  faith,  because  the  registry  of  deeds  or  the 
judgment  dockets  may  show  a  paramount  outstanding  title,  or  that  the 
title  of  the  claimant  is  defective,  as  that  w^ould  be  to  render  the  statute 
practically  inoperative. 

6.  The  manifest  object  of  the  statute  was  to  protect  those  who  purchase 
land  and  pay  their  money  therefor,  under  the  belief  that  they  are  acquir- 
ing title.  The  fact  that  they  paid  for  the  land,  have  paid  all  taxes  assessed 
against  it  for  seven  years,  that  they  have  taken  possession,  improved  the 
same  and  controlled  it  as  other  owners  generally  act,  affords  evidence  of 
their  good  faith. 

7.  Same — neglect  to  record  deed  does  not  raise  a  presumption  of  had  faith. 
The   failure  of  a  party  to  record  his   deed,  which  is  color  of  title,  for  a 
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period  of  five  years  after  its  execution,  will  not  beheld  to  raise  a  presump- 
tion of  bad  faitli  to  defeat  the  operation  of  the  statute,  as  the  statute  itself 
has  imposed  no  such  condition. 

8.  8AMB—pay7ne?it  of  taxes.  Where  the  color  of  title  was  in  the  wife, 
payment  of  taxes  in  the  name  of  her  husband  may  be  shown  b}^  parol 
evidence  to  have  been  made  for  her,  and  under  her  color. 

9.  Same— /(97'wzer  decision  explained.  The  case  of  Fell  v.  Cessford,  21  111. 
522,  announces  in  general  terms  that  the  holder  of  color  of  title  must  pay 
the  taxes  to  come  within  the  provision  of  the  statute,  but  it  does  not  say 
that  the  party  may  not  act,  in  this  respect,  by  an  agent,  the  same  as  in 
other  matters.  Where  the  taxes  are  paid  by  an  agent  in  his  own  name,  it 
is  competent  to  prove  under  this  statute  that  the  money  was  in  fact  paid 
for  the  owner,  and  under  his  color  of  title. 

10.  Same — evidence  to  defeat  limitation.  Where  the  holder  of  an  undi- 
vided half  of  a  tract  of  land  conveyed  to  his  brother,  who,  with  the  owner 
of  the  other  interest,  mortgaged  the  same,  and  the  wife  of  the  first  party 
afterwards  acquired  claim  and^color  of  title  to  the  same  land,  by  a  deed 
from  the  purchaser,  under  a  defective  proceeding  to  foreclose  the  mortgage, 
and  the  wife,  and  those  claiming  under  her,  paid  all  taxes  assessed  thereon 
for  seven  successive  years,  while  the  land  was  vacant  and  unoccupied,  the 
payment  for  the  wife  being  made  by  her  husband  in  his  name,  it  was 
insisted  that  the  court  below  should  have  admitted  proof  to  show  that  the 
conveyance  of  the  husband  to  his  brother  was  set  aside  by  a  decree  in 
chancery  as  being  made  to  defraud  creditors,  and  that  therefore  the  hus- 
band was  re-invested  with  title  by  the  decree,  and  became  a  tenant  in 
common  with  the  holder  of  the  other  undivided  half,  and  consequently 
payment  of  taxes  by  him  could  not  be  applied  exclusively  on  account  of 
Lis  wife's  color :  Held,  that  the  evidence  was  immaterial,  as  the  decree 
did  not  operate  to  reinvest  the  husband  with  the  title. 

11.  Same — prior  agreement  as  affecting  question  of  good  faith.  Where 
two  persons  owning  a  tract  of  land  mortgaged  the  same  to  A,  the  mort- 
gagee agreeing  by  a  stipulation  in  the  mortgage  to  pay  the  taxes,  and  one 
of  the  mortgagors  conveyed  his  equity  of  redemption  to  B,  whose  interest 
the  complainant  subsequently  acquired,  and  it  appears  that  A  afterwards 
foreclosed  his  mortgage,  but  did  not  make  the  complainant  a  party ;  that 
the  premises  were  sold  under  decree  of  foreclosure  to  C,  who  received  a 
master's  deed ;  that  C  then  conveyed  tlie  premises  to  A,  the  mortgagee,  who 
made  a  deed  purporting  to  convey  the  title  to  D,  who,  together  with  those 
succeeding  to  his  title,  paid  all  the  taxes  assessed  on  the  land  for  seven 
successive  years,  while  the  same  was  vacant  and  unoccupied ;  and  that 
after  the  completion  of  such  payment  for  the  said  term,  the  grantee  of  D 
took  actual  possession ;  and  that  E  then,  after  the  lapse  of  twelve  years 
from  the  attempted  foreclosure,  filed  his  bill  to  redeem  from  the  mortgage 
as  to  the  undivided  half  of  the  premises,  and  contended  that  as  the  mort- 
gagor had  a  right  to  rely  upon  the  agreement  of  the  mortgagee  to  pay  the 


202  Eawson  v.  Fox  et  al  [Sept.  T., 

Syllabus. 

taxes,  those  acquiring  claim  and  color  of  title  under  the  attempted  fore- 
closure must  take  notice  of  the  agreement  to  pay  taxes,  and  could  not  set 
up  their  payment  by  them  to  defeat  the  right  to  redeem :  lleld^  that  the 
agreement  imposed  no  duty  on  the  purchasers  to  pay  the  taxes,  and  that 
the  right  to  redeem  was  barred  under  the  statute  of  1839. 

12.  Deed — delivery.  Where  the  grantor  left  his  deed  with  the  father 
of  the  grantee,  and  wrote  to  the  latter  that  the  deed  was  in  his  father's 
hands  for  him :  Held^  that  this  was  a  sufficient  delivery  to  give  the  deed 
eliect. 

13.  Cancellation  of  deed — as  a  cloud  upon  title.  Where  on  bill 
to  redeem  from  a  mortgage  upon  wdiich  a  sale  under  foreclosure  had  been 
had,  but  which  was  defective  for  want  of  a  necessary  party  to  the  proceed- 
ing, the  defendant  who  claimed  title  under  the  sale,  set  up  the  statute  of 
limitations  in  defense,  and  also  filed  a  cross  bill  to  have  the  deed  convey- 
ing the  equity  of  redemption  under  which  the  complainant  based  his  right 
to  file  the  original  bill,  set  aside  and  canceled  as  a  cloud  upon  his  title, 
the  proof  showed  that  the  complainant's  right  to  redeem  was  barred  under 
the  act  of  1839  by  the  payment  of  taxes  for  seven  successive  years  on  the 
land  while  the  same  was  vacant  and  unoccupied,  but  failed  to  establish 
the  particular  ground  upon  which  the  complainant's  title  was  sought  to  be 
set  aside  as  a  cloud :  Held,  that  as  all  the  parties  in  interest  were  before 
the  court,  and  were  seeking  to  have  their  titles  tried  and  settled,  it  was 
proper  for  the  court  below  to  declare  the  complainant's  title  a  cloud  upon 
that  of  the  defendant,  as  he  was  barred  from  asserting  it,  and  enjoin  its 
assertion,  but  not  proper  to  require  the  complainant  to  convey  his  title  to 
the  holder  of  the  adverse  title. 

14.  Fraudulent  conveyance — effect  of  decree  setting  it  aside.  Where 
a  decree  was  entered  setting  aside  a  conveyance  of  land  as  having  been 
made  to  defraud  credito^:s  of  the  grantor,  it  was  held  that  it  would  be 
construed  as  only  declaring  the  deed  void,  and  setting  it  aside  as  to  the 
creditors  of  the  grantor,  and  that  it  still  remained  in  force  as  between  the 
parties;  and  that  if  the  creditors  were  satisfied  without  a  sale  of  the  land, 
the  decree  was  virtually  wiped  out,  and  thenceforward  had  no  effect  what- 
ever upon  the  title  claimed  under  such  fraudulent  deed. 

Appeal   from  the    Superior  Court  of  Cook  county;    the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Etch  &  Thomas,  and  Messrs.  McCagg,  Fuller  & 
Culver,  for  the  appellants. 

Messrs.  McDaid  &  Wilson  for  the  appellees. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellant  filed  a  bill  in  the  Superior  Court  of  Chicago, 
against  appellees,  to  redeem  from  a  mortgage  and  for  partition 
of  a  tract  of  land.  It  is  claimed  that  appellant  is  the  owner 
of  an  undivided  half  of  the  land  in  controversy,  and  claims 
to  derive  title  as  follows  :  a  patent  from  the  general  govern- 
ment to  Isaac  Cook,  and  a  deed  from  him  to  Henry  Patwin 
and  Wm.  M.  Bowdoin  ;  that  Patwin  conveyed  to  his  brother 
Caleb,  who,  with  Bowdoin,  mortgaged  the  premises  for  $1700 
to  one  George  Winters  ;  that  Wm.  M.  Bowdoin  conveyed 
his  undivided  half  to  Willard  S.  Bowdoin,  who  subsequently 
died,  and  appellant  purchased  of  his  sole  heir  and  widow, 
thus  becoming  interested  in  the  title  to  one  half  of  the  land. 
It  is  admitted  that  Fox  is  the  owner  of  the  other  half,  subject 
to  incumbrances  and  equities  held  by  the  other  appellees. 

That  after  the  sale  to  Willard,  Winters  foreclosed  his  mort- 
gage, only  making  William  M.  Bowdoin  and  Caleb  Patwin 
parties,  and  a  decree  was  rendered  against  the  entire  tract, 
which  was  sold  by  the  master,  when  one  Daniels  became  the 
purchaser,  and  the  premises  not  having  been  redeemed,  on 
the  17th  day  of  July,  1861,  the  master  executed  a  deed  to 
Daniels.  It  appears  that  Daniels,  on  the  11th  day  of  October, 
1861,  conveyed  the  premises  to  Winters,  and  he,  on  the  2d 
day  of  December,  1861,  conveyed  to  Mary  E.  Patwin,  the  wife 
of  Henry  Patwin,  and  that  they  conveyed  the  premises  to 
appellee  Fox  on  the  24th  of  October,  1867.  The  bill  alleges 
that  Fox,  on  the  loth  of  May,  1870,  executed  a  trust  deed  to 
Henry  O.  McDaid  on  six  acres  of  the  land,  to  secure  the  pay- 
ment of  110,000  due  the  Central  City  Savings  Institution  of 
New  York,  and  that  Horatio  G.  Spaiford  claims  some  right 
or  interest  in  the  land  in  controversy.  It  is  further  alleged 
that  the  premises  had  remained  vacant  and  unoccupied  until 
the  1st  of  October,  1871,  at  which  time  Fox  enclosed  the  same 
with  a  fence. 
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Fox  answered  and  denied  that  appellant  was  seized  in  fee 
of  the  premises,  or  that  he  had  any  legal  or  equitable  title  to 
the  premises  or  any  portion  thereof.  He  admits  that  six  acres 
of  the  tract  were  incumbered  by  a  trust  deed,  as  charged  in 
the  bill,  and  alleges  that  the  incumbrance  is  bona  fide;  that 
Spafford  is  the  equitable  owner  of  one  half  of  ten  acres  of  the 
tract  after  the  payment  of  purchase  money,  interest  and  taxes. 
He  denies  that  complainant  was,  or  ever  had  been,  a  tenant 
in  common  with  him  or  Spaiford. 

He  sets  up  his  possession  as  charged,  and  that  prior  to  that 
time  the  premises  were  vacant  and  unoccupied,  and  alleges 
that  while  the  same  were  so  vacant  and  unoccupied  he  and  those 
from  whom  he  derived  title  paid  all  taxes  legally  assessed 
upon  the  property  for  more  than  seven  successive  years,  under 
claim  and  color  of  title  to  the  land  made  in  good  faith.  He 
sets  up  and  insists  on  the  statute  of  1839  as  a  limitation  and 
bar  to  the  relief  sought. 

The  Savings  Institution  answered,  insisting  that  Fox  was 
the  owner  of  the  land;  that  they  held  the  incumbrance,  and 
had  made  the  loan  and  taken  the  trust  deed  without  notice  of 
any  claim  on  the  part  of  complainant.  They  also  pleaded  and 
relied  upon  the  statute  of  limitations.  Spaiford  answered, 
denying  any  ownership  of  complainant,  and  setting  up  his 
claim,  and  pleads  the  statute  of  limitations.  McDaid  an- 
swered, setting  up  his  interest  as  trustee,  and  relies  on  the  stat- 
ute of  limitations. 

Fox  and  Spafford  filed  a  cross  bill,  in  which  they  allege  that 
the  deed  from  William  M.  to  Willard  S.  Bowdoin  was  never 
delivered,  and  that  complainant  only  claims  title  through  that 
deed,  and  pray  that  it  be  decreed  to  be  null  and  void.  To 
the  cross  bill  there  was  an  answer,  in  which  appellant  re-asserts 
his  title,  and  alleges  that  the  deed  was  duly  delivered.  Eep- 
lications  were  filed  and  a  trial  was  had,  when  the  original  bill 
was  dismissed  for  want  of  equity,  and  the  relief  prayed  by 
the  cross  bill  was  granted,  and  the  deed  to  Willard  S.  Bow- 
doin was  held  to  be  a  cloud  on  the  title  of  defendants.    From 
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this  decree  complainant   appeals  to  this  court,  and   assigns 
various  errors. 

Under  all  the  decisions  of  this  court  on  the  question,  the 
deed  to  Mrs.  Patwin  was  color  of  title.  It  purported  on  its 
face  to  convey  the  title  to  her.  This  fully  answers  the  re- 
quirements of  the  statute  as  to  color  of  title.  It  also  appears 
that  there  was  payment  of  taxes  for  the  requisite  statutory 
period  on  the  land  Avhilst  it  was  vacant  and  unoccupied, 
which  was  afterwards  followed  by  possession  under  the  color 
of  title,  before  the  commencement  of  this  suit.  This  estab- 
lishes a  complete  bar  under  the  statute,  unless  there  was  bad 
faith  in  acquiring  and  holding  the  color  of  title,  or  there  was 
some  irregularity  in  paying  the  taxes. 

The  mere  fact  that  Patwin  had  previously  held  an  interest 
in  the  land,  but  which  he  had  conveyed,  would  not  have  pre- 
vented him  from  subsequently  acquiring  color  of  title  in  good 
faith.  He  was  not  a  party  to  the  suit  for  a  foreclosure,  and 
having  previously  conveyed  his  interest  in  the  land,  was  no 
farther  bound  to  take  notice  of  the  decree  of  foreclosure  than 
any  other  person.  And  it  has  been  repeatedly  held  that  per- 
sons acquiring  color  of  title  are  not  required  to  examine  the 
records,  or  be  charged  with  notice  of  adverse  titles  or  defects 
in  their  own.  This,  then,  was  no  evidence  to  charge  bad 
faith  in  Mrs.  Patwin  through  her  agent. 

But  it  is  urged  that  had  the  court  below  admitted  the 
abstract  of  title  offered  in  evidence,  it  would  have  ap- 
peared that  the  deed  from  Henry  Patwin  to  his  brother 
Caleb,  and  his  deed  to  Thomas  Patwin  for  Henry^s  undivided 
half  of  the  premises,  were  decreed  fraudulent,  and  set  aside 
on  a  bill  filed  by  creditors;  that  the  decree  was  rendered 
in  September,  1859,  and  that  had  this  evidence  been  admit- 
ted it  would  have  appeared  that  Henry  Patwin  became 
reinvested  with  the  title  to  an  undivided  half  of  the  premises 
by  the  decree,  and,  as  a  tenant  in  common,  could  not  pay  the 
taxes  under  and  on  account  of  his  wife's  color  of  title  ;  that 
und^r  such  circumstances  the  taxes  paid  by  him  would  be 
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treated  as  a  payment  for  himself  and  his  co-tenant;  and  any 
attempt  on  his  part  to  pay  under  the  title  held  by  his  wife 
would  be  bad  faith  to  his  co-tenant,  with  which  his  wife  must 
be  charged. 

In  the  view  we  take  of  this  case,  it  is  immaterial  whether 
this  evidence  be  considered  as  in  or  out  of  the  record.  Our 
statute  of  frauds  only  renders  conveyances  made  to  hinder 
and  delay  creditors  and  purchasers  void  as  to  persons  thus 
defrauded.  It  leaves  the  conveyance  perfectly  valid  and 
binding  as  to  the  parties  to  it.  If  the  court  did  decree  that 
these  deeds  were  void,  and  ordered  them  to  be  set  aside  as  to 
the  creditors,  and  that  they  still  remained  in  full  force  as 
between  the  parties  to  them,  it  does  not  appear  that  a  sale 
was  made  under  the  decree,  and  the  probabilities  are  that  the 
money  was  paid  to  the  creditors,  and  if  the  decree  was  thus 
satisfied,  it  thereby  became  virtually  wiped  out,  and  thence- 
forward had  no  effect.  So,  even  on  the  evidence  offered,  it 
fails  to  appear  that  Henry  Patwin  had  any,  even  the  re- 
motest, interest  in  the  land  whilst  he  was  acting  as  the  agent 
of  his  wife  in  the  payment  of  taxes. 

The  question  of  good  faith  has  been  much  discussed  in  this 
court,  and  we  deem  it  unnecessary  to  review  the  cases  or  to 
enter  upon  an  elaborate  consideration  of  the  question.  All 
the  cases  proceed ^on  the  presumption  that  this  statute  was 
intended  to  have  some  practical  operation.  And  to  hold  that 
a  person  is  chargeable  with  bad  faith  because  the  register  of 
deeds  or  the  judgment  docket  may  show  a  paramount  out- 
standing title,  or  that  the  title  of  claimant  is  defective,  would 
operate  as  an  abrogation  of  the  statute.  If  such  were  held  to 
be  the  meaning  of  the  statute,  no  one  could  act  in  good 
faith  but  a  person  having  a  perfect  title,  and  such  a  title  needs 
no  protection  from  this  or  any  other  statute.  The  act  was 
manifestly  intended  to  protect  those  who  purchase  land  and 
pay  their  money  therefor,  under  the  belief  that  they  are  ac- 
quiring title.  And  what  better  evidence  of  their  good  faith 
than  the  fact  that  they  paid  for  the  land,  have  paid  all  taxes 
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assessed  against  it  for  seven  years  ;  that  they  have  taken  pos- 
session, improved  the  same,  and  have  controlled  the  property 
precisely  as  owners  generally  act  with  their  lands. 

It  has  been  held,  since  the  first  cases  decided  under  the  act, 
that  the  claimant  is  not  required  to  trace  title  through  a  claim 
to  any  source  to  constitute  color.  See  Woodward  v.  Blanchard, 
16  111.424.  It  is  true,  that  Irving  \.  Broimell,  11  111.  412,' 
gave  this  statute  a  different  construction,  but  that  case  was 
overruled  by  Woodward  v.  Blanchard,  Supra,  and  the  rule 
here  announced  was  there  adopted,  and  has  been  uniformly 
acted  upon  since  that  time. 

It  has  been  held  that  where  there  was  an  ineffectual  effort 
to  obtain  a  strict  foreclosure,  but  where  the  holder  of  the 
equity  of  redemption  was  not  made  a  party,  the  mortgage 
and  decree  became  color  of  title.  ChicJcering  v.  Failes,  26 
III.  507.  And  a  partition  and  assignment  of  shares  of  the 
land  among  tenants  in  common,  even  where  one  of  the  co- 
tenants  was  not  a  party  to  the  decree,  constituted  color  of 
title  to  each  of  the  tenants  for  the  share  set  ofP  to  him  under 
the  "decree.  Hassett  v.  Ridgley,  49  111.  200;  Hinckley  y.  Green, 
52  111.  223;  and  that  such  omissions  of  parties  is  not  evidence 
that  will  overcome  the  presumption  of  good  faith. 

It  is  urged  that  the  failure  of  Mrs.  Patwin  to  record  her 
deed  from  Winters  for  five  years  after  its  execution,  was  such 
evidence  of  bad  faith  as  should  prevent  her  from  interposing 
the  bar  of  the  statute  ;  and  that  she  should  not  be  permitted 
to  avail  herself  of  payment  of  taxes  during  that  period.  The 
statute  has  not  imposed  it  as  a  condition  that  the  color  of 
title  shall  be  recorded  ;  and  for  us  to  require  it  would  be 
adding  to  the  requirements  of  the  law.  Her  conduct  in  this 
regard  is  not  so  far  out  of  the  course  adopted  by  land  owners 
generally  as  to  raise  the  presumption  that  there  was  an  evil 
or  fraudulent  purpose  in  not  recording  the  deed.  And  it  was 
color  whether  or  not  it  was  recorded,  and  the  evidence  shows 
that  the  taxes  were  paid  under  it,  and  we  think  that  these 
acts  came  Avithin  the  letter  and  spirit  of  the  statute. 
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Willard  S.  Bowdoin  was  bound  to  see  that  his  taxes  were 
paid.  The  foreclosure  of  the  mortgage  occurred  in  1859,  and 
the  sale  under  it  was  in  April,  1860,  and  this  suit  was  not 
brought  until  the  latter  part  of  February,  1872,  nearly  twelve 
years  after  the  sale.  Unless  exceedingly  indifferent  to  their 
rights,  he,  or  those  claiming  under  him,  must  have  known  of 
the  decree  and  sale,  and  certainly  knew  that  taxes  were  being 
levied  on  the  land,  and  that  they  were  not  paying  them.  It 
was  within  their  power  with  slight'efPort  to  have  learned  that 
Winters  had  foreclosed  the  mortgage,  and  from  that  time  for- 
ward Willard  had  no  right  to  suppose  Winter  was  treating 
the  mortgage  as  still  subsisting.  The  foreclosure,  however 
irregular,  was  hostile  in  its  character  to  the  rights  of  the 
mortgagors  and  all  persons  claiming  under  them. 

It  is  likewise  urged  that  Mrs.  Patwin  can  not  avail  herself 
of  the  payment  of  taxes  on  this  land  which  w^as  made  in  the 
name  of  her  husband,  although  the  evidence  shows  that  they 
were  paid  for  her  and  under  her  color  of  title ;  and  the  case 
oi  Fell  V.  Cessford,  26  111.  522,  is  referred  to  in  support  of  the 
position.  The  general  proposition  is  thus  announced  that  the 
holder  of  color  must  pay  the  taxes,  to  be  within  the  provisions 
of  the  statute,  but  it  is  not  said  that  a  party  may  not  act  by 
an  agent  in  that  as  in  other  matters.  In  the  case  of  Cofield  v. 
Furry,  19  111.  183,  it  was  held  to  be  immaterial  whether  the 
taxes  were  paid  by  the  trustee  or  the  cestui  que  trusty  the  land- 
lord or  the  tenant,  so  they  Avere  paid  in  subserviency  to  the 
claim  and  color  of  title;  and  the  same  rule  was  announced  in 
Lyon  V.  Kain,  47  111.  200,  and  other  cases  might  be  referred  to 
announcing  the  same  rule. 

The  case  of  Hinchman  v.  Whetstone,  23  111.  185,  which  has 
been  followed  by  other  decisions  of  this  court,  holds  that 
the  payment  of  taxes  under  claim  and  color  of  title  may  be 
proved  by  verbal  testimony.  The  grounds  for  these  decisions 
were  stated,  and  we  have  no  inclination  to  repeat  them. 
According  to  these  decisions  it  was  entirely  competent  for 
Mrs.  Patwin  to  prove  by  parol  that  the  taxes  were  paid  under 
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and  for  the  protection  of  her  color  of  title  ;  and  it  has  been 
held  that  where  taxes  have  been  paid  by  and  in  the  name  of 
an  agent,  it  was  competent  to  prove  that  the  money  was 
in  fact  paid  for  the  owner  of,  and  under  his  color  of  title. 
Band  y.ScqfieklA^  111.  167.  It  was,  then,  competent  to  prove 
that  although  the  receipts  were  taken  in  the  name  of  Henry 
Patwin,  the  payment  was  in  fact  made  for  his  wife  as  the 
holder  of  the  claim  and  color  of  title. 

When  Fox  purchased  he  had  the  right  to  run  the  risk  of 
proving  that  the  taxes  were  paid  for  Mrs.  Patwnn,  although 
in  the  name  of  her  husband.  He  has  shown  they  were  so 
paid,  and  when  coupled  with  those  paid  by  himself  after  he 
purchased,  we  see  that  all  taxes  legally  assessed  for  seven 
successive  years  were  paid;  and  that  claim  of  color  of  title 
in  good  faith,  payment  of  taxes  for  the  requisite  statutory 
period  on  vacant  and  unoccupied  land  concurred  for  full  seven 
years,  and  that  this  was  followed  by  actual  possession  of  the 
])roperty  after  such  payment  of  taxes  and  before  the  com- 
mencement of  this  suit. 

It  was  also  urged  that  Winters  agreed  by  a  stipulation  in 
the  mortgage  to  pay  all  taxes  on  the  land,  and  that  Willard 
S.  Bowdoin  had  a  right  to  rely  upon  tliat  agreement.  The 
contract  was  between  Winter  and  Wi Hard's  grantor,  and  even 
if  he  succeeded  to  the  benefit  of  the  agreement  by  the  convey- 
ance to  him,  still  we  are  at  a  loss  to  perceive  how  that  could 
impose  any  duty  either  legal  or  moral  on  Henry  Patwin  to 
pay  the  taxes  for  Willard  S.  Bowdoin.  Henry  was  not  a  party 
to  the  mortgage  and  had  previous  to  that  time  parted  with 
his  title  to  the  land.  And  we  have  seen  that  Mrs.  Pat- 
win was  not  required  to  trace  the  title  back  to  its  source  to 
determine  whether  it  was  defective,  or  that  previous  owners 
had  incumbered  it  with  covenants,  liens  or  other  burthens. 

Winters,  her  grantor,  held  a  deed  that  was  color  of  title,  and 
if  she  was  even  required  to  examine  that,  she  could  not  from 
it  have  learned  that  Winters  was  under  any  obligation  to  pay 
14 — 65th  III. 
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the  taxes.  To  have  learned  that^  she  would  have  been  com- 
pelled to  go  through  the  master's  deed  to  Daniels,  the  decree 
and  back  to  the  mortgage.  But  we  have  seen  she  was  not 
required  to  make  this  search. 

It  is  urged  that  the  court  below  erred  in  granting  the  relief 
sought  under  the  cross-bill.  The  proof  shows  that  the  deed 
from  William  M.  to  Willard  S.  Bowdoin,  was  delivered  so  as 
to  become  operative  as  a  conveyance.  The  grantor  wrote  to 
the  grantee  that  the  deed  was  in  their  father^s  hands  for  him. 
This  has  always  been  held  to  be  a  sufficient  delivery.  When 
thus  placed  in  the  father's  hands,  subject  to  the  control  of  Wil- 
lard, without  any  conditions  or  restrictions,  it  passed  from 
the  control  of  the  grantor  and  was  under  that  of  the  grantee. 
The  rule  is  familiar  that  where  a  grantor  places  the  deed  in 
the  hands  of  a  stranger  for  the  grantee,  and  no  restrictions 
are  imposed  on  its  delivery,  such  an  act  is  sufficient  to  give 
the  deed  full  effect. 

Notwithstanding  the  deed  was  properly  delivered  and  passed 
the  title  of  William  M.  to  AVillard  S.  Bowdoin,  subject  to 
the  mortgage,  still  the  statute  has  barred  those  claiming 
through  AVillard  from  asserting  that  title ;  and  as  appellant 
filed  the  bill  and  brought  all  the  other  parties  into  court, 
claiming  the  undivided  half  of  the  land  against  the  claims  of 
the  other  parties,  and  to  have  their  titles  tried  and  their 
rights  settled,  the  court,  by  the  original  and  cross  bills, 
acquired  jurisdiction  over  the  whole  matter,  and  it  being 
shown  that  appellant's  title  was  barred,  it  was  proper  that  the. 
court  below  should  declare  his  title  a  cloud  on  that  of  appel- 
lees, and  order  it  to  be  canceled,  and  that  appellant  should 
be  enjoined  from  its  assertion.  The  decree  is  so  far  mod- 
ified as  not  to  require  that  title  to  be  conveyed  to  appellees; 
and  the  decree  in  other  respects,  is  affirmed. 

•  Decree  affirmed. 

Mr.  Justice  Sheldon,  dissenting:  I  do  not  agree  with 
so  much  of  the  opinion  of  the  majority  of  the  court  as  seems 
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to  countenance  the  idea  that  a  mortgagee  or  tenant  in  com- 
mon can^  under  the  statute  of  limitations,  gain  the  title  of 
his  mortgagor  or  co-tenant  by  obtaining  the  deed  of  the  land 
under  a  void  proceeding,  without  notice,  for  foreclosure  or  in 
partition,  and  the  payment  of  taxes  for  seven  years. 

The  deed  might  be  color  of  title,  as  this  court  has  hereto- 
fore decided.  But  in  addition  to  color  of  title  there  must  be 
good  faith;  and  I  understand  that  it  is  not  actual  bad  faith 
that  is  required  in  order  to  defeat  the  operation  of  the  statute, 
but  that  bad  faith  in  law  will  have  that  effect;  and,  as  I 
regard  it,  there  is  bad  faith  in  law  in  acquiring  title  in  such 
manner,  unless  notice  of  the  hostile  proceeding  had  been 
brought  home  to  the  mortgagor  or  co-tenant.  Such  a  void 
proceeding  as  above  supposed  would  not  sever  the  relation 
of  mortgagor  and  mortgagee,  or  that  of  tenants  in  common  ; 
and  while  such  relation  subsists  there  must  not  only  be  the 
assertion  of  an  adverse  right,  but  it  must  be  brought  home  to 
the  other  party,  before  any  foundation  can  be  laid  for  the 
operation  of  the  statute.  And  knowledge  of  the  hostile  atti- 
tude is  not  to  be  presumed,  but  it  must  be  shown  by  proof,  so 
as  to  preclude  all  doubt  of  the  want  of  knowledge  on  the  part 
of  the  owner.  This  appears  to  be  the  plain  rule  of  law  in 
cases  where  such  a  privity  exists  between  parties.  Roberts  v. 
Morgan,  30  Verm.  319;  Holley  v.  Haioley,  39  id.  525  ;  Zeller's 
Lessee  v.  Echert  et  al.  4  How.  289  ;  3  Washb.  Real  Prop.  128. 

And  it  seems  to  have  been  recognized  by  this  court  in 
Hinckley  v.  Green,  52  111.  p.  232,  in  the  opinion  on  refusal  of 
a  rehearing,  where  the  necessity  of  notice  in  such  case,  to  the 
co-tenant,  of  the  adverse  claim,  and  payment  of  taxes,  is  recog- 
nized. 

Neither  do  I  accede  to  the  view  that  a  purchaser  of  land 
is  not  bound  to  take  notice  of  prior  conveyances  of  record 
which  are  links  in  his  chain  of  title. 

Of  such  conveyances,  I  think  he  is  presumed  to  have  no- 
tice. It  was  only  through  the  Winters  mortgage  that  any 
interest  in  the  land  in  Winters  could  be  deduced. 
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Mary  Ann  Adlaed 
Thomas  Adlard. 


1.  Chancery — effect  of  sworn  answer^  where  oath  is  waived  in  hill.  Where 
the  bill  of  complaint  waives  an  answer  under  oath,  the  answer  of  the  de- 
fendant, although  under  oath,  can  be  regarded  only  as  a  pleading  in  the 
case,  to  which  the  oath  adds  no  force. 

2.  Husband  and  wife — whether  property  taken  in  the  name  of  the  wife 
was  intended  as  a  provision  for  her  or  not.  Where  a  husband  placed  all  his 
earnings  in  the  hands  of  his  wife  for  investment,  and  she  purchased  three 
parcels  of  real  estate,  taking  the  deeds  therefor  to  herself,  which  recited 
that  the  conveyances  were  made  for  her  sole  and  separate  use,  as  her  sep- 
arate estate,  independent  of  her  husband ;  and  it  appeared  that  the  husband 
had  knowledge  of  such  clause  in  each  of  the  deeds,  having  examined  the 
papers ;  that  the  relations  existing  between  them  at  the  time  were  of  the 
most  cordial  nature,  and  that  such  provision  for  the  wife  at  the  time  it  was 
made  was  not  extravagant  or  unreasonable :  Held,  in  the  absence  of  fraud 
being  shown,  that  it  would  be  inferred  from  the  facts  that  the  husband  in 
tended  a  settlement  of  such  property  upon  the  wife  as  a  separate  and  in 
dependent  estate  beyond  his  control. 

3.  ^AME,— presumption  as  to  settlement  or  provision  for  icife  must  he  area 
sonahle  one.  While  it  is  no  doubt  a  natural  presumption  that  a  husband, 
placing  his  money  in  the  hands  of  his  wife,  to  be  invested  in  her  name, 
intends  it  as  a  specific  provision  for  her  exclusive  benefit,  yet  such  a  pre 
sumption  would  be  unreasonable  where  a  husband,  a  day  laborer,  deposits 
with  his  wife  his  daily,  weekly  or  monthly  earnings  as  he  receives  them, 
with  a  view,  as  they  accumulate,  to  a  permanent  investment,  leaving  such 
investment  to  her  own  judgment,  retaining  nothing  in  his  own  hands,  and 
making  no  provision  for  his  own  future. 

4.  Where  it  appeared  that  the  husband,  who  followed  the  business  of 
ornamental  painter  and  grainer  for  a  livelihood,  from  which  he  realized 
large  profits  from  his  earnings,  had  made  a  reasonable  provision  for  his 
wife  of  valuable  property,  and  he,  being  young  and  inexperienced,  placed 
all  of  his  money  in  the  hands  of  his  wife,  not  as  a  gift,  but  for  safe  keep- 
ing, she  being  a  woman  of  business  capacity,  of  mature  age  and  of  cx})e- 
rienced  knowledge  of  the  world,  and  she  invested  this,  with  moneys  of  her 
own,  in  the  purchase  of  other  real  estate,  but  took  the  title  in  her  own  name, 
and  they  were  afterwards  improved  by  the  means  of  both,  with  no  expec- 
tation at  the  time  that  either  would  claim  an  exclusive  right  to  it:  Held, 
that,  in  view  of  the  ample  settlement  already  made  ujDon  the  wife,  it  would 
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not  be  presumed  that  the  husband  designed  to  appropriate  his  all  to  her 
benefit,  leaving  nothing  for  himself,  but  it  would  be  regarded"  that  such 
last  acquired  property  was  purchased  for  the  joint  and  equal  benefit  of 
both  parties. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
William  W.  Farwell,  Judge,  presiding. 

Messrs.  Fuller  &  Smith,  for  the  appellant. 

Messrs.  Eldridge  &  Tourtellotte,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  exhibited  in  the  Cook  circuit 
court  by  Thomas  Adlard  against  Mary  Ann  Adlard,  and  is 
before  us  on  a  rehearing. 

It  appears  by  the  bill  of  complaint  and  the  proofs  in  the 
cause,  that  these  parties  were  married  in  1862,  complainant 
then  being  about  twenty-two  years  of  age,  just  out  of  his  ap- 
prenticeship, and  the  defendant  a  widow,  of  the  more  mature 
age  of  thirty-five  or  forty.  From  the  time  of  their  marriage 
up  to  March,  1868,  they  lived  together  as  man  and  wife. 

Complainant  alleges,  at  the  time  of  his  marriage  he  was  the 
owner  of  a  frame  building  situate  on  leased  land  in  the  city 
of  Chicago,  worth,  at  that  time,  about  eight  hundred  dollars; 
that  defendant  was  worth  only  her  wearing  apparel  and  a 
small  quantity  of  furniture.  Complainant  was  an  ornamental 
painter  and  grainer,  and  since  his  marriage  had  devoted  all 
his  time  to  his  art,  realizing  large  profits  therefrom,  his  aver- 
age daily  receipts  throughout  the  yCar  being  from  fifteen  to 
twenty  dollars.  These  earnings,  complainant  alleges,  he  placed 
in  the  hands  of  defendant,  she  being  acquainted  with  business, 
and  he  having  none  outside  of  his  art,  to  keep  the  same,  and 
to  invest  them,  from  time  to  time,  in  such  property  as  com- 
plainant might  select  and  purchase,  being  greatly  controlled 
therein  by  the  defendant. 
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There  appears  to  have  been  six  different  pieces  of  real 
estate — city  lots — claimed  to  have  been  purchased  with  the 
money  so  placed  in  the  hands  of  his  wife,  the  deeds  for  which 
it  is  alleged  were  taken  by  his  wife  in  her  own  name,  without 
complainant's  knowledge  or  consent;  that  his  wife  informed 
him,  from  time  to  time,  when  the  purchases  were  made, 
that  the  deeds  were  made' to  them  jointly,  and  he,  supposing 
such  was  the  proper  mode  of  conveying  real  estate  to  a  mar- 
ried man,  was  satisfied,  and  paid  no  further  attention  to  the 
matter,  believing  that  the  title  to  the  lots  was  in  himself  alone. 
He  alleges,  from  the  time  the  lots  were  purchased  he  com- 
menced to  improve  them,  erecting  buildings  on  those  most 
valuable  ;  improved  and  repaired  the  buildings  and  fences  on 
other  lots,  aud  was,  at  the  time  of  filing  the  bill,  on  the  prop- 
erty known  as  No.  15  Fourth  Avenue,  a  large  brick  house; 
three  two-story  frame  dwelling  houses  on  other  lots  on  Hub- 
bard street,  and  three  cottages  on  lots  on  Paulina  street,  the 
value  of  all  of  which  is  alleged  to  be  twenty-five  thousand 
dollars,  with  a  rental  value  of  four  thousand  two  hundred 
dollars  per  annum. 

The  scope  and  object  of  the  bill  is  to  compel  defendant  to 
convey  this  property  to  complainant,  he  alleging  he  has  filed 
a  bill  for  divorce,  and  that  defendant  is  making  preparations 
to  sell  the  property  and  place  it  beyond  complainant's  reach, 
she  herself  to  take  her  departure  for  a  foreign  country  with  her 
paramour. 

It  is  charged  defendant  has  collected  all  the  rents,  no  part 
of  which  has  she  paid  over  to  complainant. 

The  prayer  of  the  bill  is,  that  the  defendant  be  compelled 
to  unite  with  complainant,  or  alone,  in  a  deed  of  trust  to  a 
third  party,  for  complainant's  benefit,  and  be  decreed  to  con- 
vey the  lots  by  good  and  sufficient  deeds,  so  that  the  title  to 
the  same  may  vest  in  complainant,  and  to  repay  to  complain- 
ant the  money  collected  by  her  for  rents,  and  that  she  be 
enjoined  from  selling,  leasing,  or  in  any  way  disposing  of  the 
property,  or  interfering  with  the  same,  except  under  the  order 
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of  the  court;  and  that,  in  the  meantime,  a  receiver  be  ap- 
pointed to  take  possession  and  charge  of  the  property  and  col- 
lect the  rents. 

An  injunction  was  allowed  by  the  circuit  judge,  and  affida- 
vits received  by  the  circuit  court  in  support  of  the  averments 
in  the  bill. 

The  defendant  appeared  and  entered  a  motion  to  dissolve 
the  injunction,  which  the  court  disallowed  and  required  the 
defendant  to  plead,  at  the  same  time  appointing  a  receiver,  as 
prayed  for. 

The  defendant  put  in  her  answer  under  oath,  although  the 
oath  was  waived  by  complainant  in  his  bill. 

The  answer  admits  the  rnarriage  and  cohabitation,  but  de- 
nies most  of  the  other  material  facts  charged. 

Exceptions  were  taken  to  the  answer,  which  were  disallowed, 
and  a  replication  put  in  and  the  cause  set  for  hearing.  Much 
testimony  was  taken,  and  a  decree  passed  in  favor  of  the  com- 
plainant, allowing  to  him  one-half  of  the  property.  To  re- 
verse this  decree,  the  defendant  appeals,  and  assigns  various 
errors. 

As  the  bill  of  complaint  waives  an  answer  under  oath,  the 
answer  of  defendant,  although  under  oath,  can  be  regarded 
only  as  a  pleading  in  the  cause,  to  which  the  oath  adds  no 
force.  Moore  et  ux.  v.  Hunter,  1  Gilm.  317;  Willenhorg ,  y . 
Ilurphy,  36  111.  344;  Walhoork  v.  Derbif,  40  ib.  527;  Hop- 
kins V.  Granger,  52  ib.  504. 

The  evidence  on  some  points  is  conflicting,  but  from  the 
whole  tenor  of  it,  we  are  satisfied  the  proceeds  of  complain- 
ant's labor  amounted  to  many  thousand  dollars,  a  great  part 
of  which  he  put  in  possession  of  defendant,  not  as  a  gift,  but 
for  safe  keeping,  she  being  a  woman  of  business  capacity,  of 
mature  age,  and  of  experimental  knowledge  of  the  world,  he 
himself  being  young  and  inexperienced,  ignorant  of  business, 
and  confiding  fully  in  the  fidelity  and  judgment  of  his  wife. 
He  testifies  he  was  under  the  belief,  all  the  time,  that  the 
money  so   entrusted  to  his  wife  was   invested  for  his  benefit, 
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and  the  titles  taken  to  him,  or  to  him  and  his  Avife,  he  sup- 
posing the  latter  was  the  proper  mode  by  which  to  convey 
land  to  a  married  man.  and  he  remained  in  that  belief  until 
about  the  time  of  filing  this  bill. 

The  questions  made  upon  the  record  are,  do  the  proofs  show 
that  complainant's  money  paid  for  the  pieces  of  property  and 
for  what  parcels?  Was  the  title  to  them  acquired  m  such  a 
manner  by  appellant  as  to  raise  a  trust  in  which  complainant 
is  the  only  beneficiary?  Can  a  married  woman  be  a  trustee 
for  her  husband,  and  can  she  be  called  into  chancery  by  him 
that  she  may  be  compelled  to  perform  the  trust? 

We  do  not  deem  it  necessary  to  determine  either  of  these 
questions,  in  the  view  we  have  taken  of  the  case. 

It  appears  there  were  six  different  parcels  of  real  estate  pur- 
chased, and  deeds  taken  in  the  name  of  appellant.  They  are 
described  in  exhibits  A,  .B,  C,  D,  E  and  F.  That  described 
in  exhibit  A  was  purchased  of  AVolf  Schaeffer  on  the  14th  of 
August,  1863,  and  that  -in  exhibit  B  on  the  13th  of  October 
of  the  same  year,  through  B.  W.  Thomas,  acting  for  Charles 
Tobsy,  the  owner.  Those  deeds  contain  these  words:  ^'This- 
conveyance  is  made  to  said  Mary  Ann  Adlard,  wife  of  said 
Thomas  Adlard,  and  to  her  heirs  and  assigns  forever,  for  her 
sole  and  separate  use,  benefit  and  behoof,  as  a  separate  estate, 
independent  of  her  husband.''  The  word  "  forever"  is  omit- 
ted in  exhibit  B. 

It  is  claimed  by  appellee  that  he  had,  at  this  time,  ability 
from  his  earnings,  by  a  laborious  prosecution  of  his  art,  to 
make  these  purchases,  and  to  pay  for  them,  and  his  money 
was  so  applied  by  appellant. 

Taking  this  for  true,  what  is  the  reasonable  presumption, 
this  clause  being  inserted  in  each  of  these  deeds  with  the 
knowledge  of  complainant,  w^ho  examined  the  papers? 

At  the  respective  dates  of  the  deeds,  the  relations  between 
these  parties  were  of  the  most  cordial  nature,  and  the  infer- 
ence must  be,  as  expressed  in  the  deeds,  that  he  intended  these 
pieces  of  property  should  constitute  in  appellant  a  separate 
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estate,  wholly  independent  of  him.  In  fact,  there  is  no  room 
for  inference,  and  no  fraud  is  proved.  That  appellant  holds 
these  pieces  of  property  in  trust  for  complainant,  is  wholly 
inconsistent  with  the  terms  of  the  deed.  Such  a  provision  for 
the  wife,  at  the  time  it  Avas  made,  was  not  extravagant  or  un- 
reasonable. Prudential  considerations  might  well  conspire 
with  marital  regard  to  provide  something  certain  for  one  com- 
plainant had  strong  inducements  to  provide  for. 

There  is  nothing  in  the  facts,  pertaining  to  these  purchases, 
requiring  us  to  im})ly  a  trust,  but  tend  strongly  to  show  a  set- 
tlement by  complainant  of  this  property  upon  his  wife  as  an 
independent  estate,  beyond  the  control  of  complainant,  and 
such  should  have  been  the  decree  of  the  circuit  court. 

As  regards  the  property  described  in  exhibits  C,  D,  E,  and 
F,  the  evidence  is  not  entirely  satisfactory  whose  money  paid 
for  it.  Complainant  claims  he  paid  the  whole  of  it,  whilst 
appellant  insists  she  paid  for  three  several  parcels,  and  also 
for  the  improvements  thereon. 

It  is  difficult  to  believe,  in  the  face  of  the  evidence  on  be- 
half of  complainant,  on  a  consideration  of  the  motives  which 
usually  prompt  conduct,  that  complainant  intended  his  earn- 
ings, which  were  large,  and  which  he  so  often  deposited  with 
his  wife,  should  be  applied  by  her  in  making  a  provision  for 
herself  exclusively.  When  we  consider  that,  in  1863,  he  had 
settled  upon  his  wife  a  very  valuable  estate,  and  thereby  made 
ample  provision  for^  her,  it  is  difficult,  if  not  impossible, 
to  believe  that  he  designed  his  all  should  be  appropriated 
for  her  benefit  exclusively.  Men  are  not  so  generous,  and  Ave 
are  unable  to  put  any  such  construction  upon  these  transac- 
tions. 

We  fail  to  find  any  evidence  to  sustain  the  theory  of  appel- 
lant, that  these  parcels  of  property  Avere  intended  as  a  sepa- 
rate provision  for  her,  leaving  himself  destitute. 

It  can  not  be  doubted  that  complainant  had  great  confidence 
in  the  business  qualifications  and  good  judgment  of  his  wife, 
and   that  she  would   make   a  proper  use  of  the   means  with 
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wliich  lie  had  entrusted  her;  that  she  would  appropriate  them 
in  a  judicious  manner,  in  which,  as  the  results  show,  he  was 
not  mistaken. 

It  is,  no  doubt,  as  argued  by  appellant's  counsel,  a  natural 
presumption  that  a  husband,  placing  his  money  in  the  hands 
of  his  wife,  to  be  invested  in  her  name,  intends  it  as  a  specific 
provision  for  her  exclusive  benefit,  yet  such  a  presumption 
would  be  unreasonable  when  a  husband,  a  day  laborer,  depos- 
its with  his  wife  his  daily,  weekly  or  tronthly  earnings  as  he 
receives  them,  with  a  view,  as  they  accumulate,  to  a  perma- 
nent investment,  leaving  such  investment  to  her  own  judg- 
ment, retaining  nothing  in  his  own  hands,  and  making  no  pro- 
vision for  his  own  future.  In  this  particular  case  the  pre- 
sumption would  be  very  unreasonable,  keeping  in  view  the 
fact  of  the  provision  before  made  for  her. 

The  proof  established  the  fact  that  these  parcels  of  property 
were  paid  for  and  improved  by  the  appropriation  of  the  money 
of  both  parties,  with  no  expectation  at  the  time  that  either 
party  would  claim  an  exclusive  right  to  it. 

We  are  disposed  to  hold,  in  regard  to  these  parcels,  as  the 
circuit  court  held,  that  they  were  purchased  for  the  joint  and 
equal  benefit  of  both  parties;  and  as  to  these  parcels  the  de- 
cree of  the  circuit  court  must  be  affirmed  ;  but  as  respects  the 
premises  described  in  exhibits  A  and  B,  they  must  be  held  and 
deemed,  for  the  reasons  we  have  given,  to  be  the  separate 
estate  of  appellant,  and  in  respect  to  them  the  decree  of  the 
circuit  court  is  reversed. 

The  cause  will  be  remanded  to  the  circuit  court,  with  direc- 
tions to  enter  a  decree  in  conformity  with  this  opinion. 

Decree  reversed  in  part. 
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Stephen  P.  Smith  et  al. 

V. 

George  Sheldon. 

1.  Specific  performance — performance,  or  offer  to  perform,  in  reason- 
able time — laches.  It  is  a  well  settled  doctrine  that  when  a  part}"  seeks  the 
specific  performance  of  a  contract,  where  time  is  not  made  of  the  essence 
of  the  contract,  he  must  perform,  or  tender  performance,  within  a  reason- 
able time,  on  the  familiar  principle  that  equity  will  only  favor  the  dili- 
gent, and  when  the  party  himself  has  been  guilty  of  laches,  he  can  have 
no  assistance  in  a  court  of  equity. 

2.  Same — rule  in  respect  to  time  of  performance,  when  the  transaction  is 
in  the  nature  of  a  mortgage  or  security  for  the  payment  of  money.  Where 
the  complainant  had  purchased  land  under  the  belief  that  he  w^as  acquir- 
ing the  title,  had  taken  possession  and  made  valuable  improvements,  and  A, 
on  learning  that  the  title  was  in  the  United  States,  sought  to  pre-empt  the 
land  as  against  the  right  of  complainant,  and  threatened  to  appeal  to  the 
department  at  Washington,  in  the  event  the  land  officers  decided  adversely 
to  his  claim,  and  thus  compelled  the  complainant  to  buy  his  peace,  by 
agreeing  to  advance  the  money  necessary  to  acquire  the  government  title, 
and  have  the  same  taken  to  one  H,  to  be  held  by  the  latter  until  com- 
plainant should  pay  A  $1600,  when  H  was  to  convey  to  complainant: 
Held,  that  the  transaction  partook  more  of  the  nature  of  a  mortgage  than 
of  a  bargain  and  sale ;  that,  under  the  circumstances,  the  complainant  was 
not  bound  to  make  haste  to  perform  his  contract,  and  that  the  other  parties 
ought  to  be  well  satisfied  if  he  was  required  to  perform  at  all,  before  they 
be  required  to  surrender  the  title  thus  held  by'them  to  premises  which 
cost  them  nothing. 

3.  Tender — when  not  necessary  before  suit.  Where  a  party  in  possession 
of  land,  and  having  a  clear  right  to  pre-empt  the  same,  for  the  purpose  of 
buying  off  one  who  was  contesting  the  right  with  him,  agreed  to  pay  the 
latter  $1600,  and,  to  secure  its  payment,  had  the  land  entered  in  the  name 
of  a  third  party  as  trustee,  advancing  the  money  necessary  to  make  the 
entry,  the  latter  to  convey  to  him  when  the  $1600  was  paid :  Held,  on  bill 
to  compel  the  trustee  to  convey  the  legal  title,  that  a  tender  before  suit 
w^as  not  necessary,  and  that  it  was  sufficient  if  the  money  was  brought 
into  court. 

4.  Parties  in  chancery.  Where  the  legal  title  to  land  was  vested  in 
a  trustee  merely  to  secure  the  payment  of  a  certain  sum  of  money  to  a  third 
person,  who  took  no  interest  in  the  land  itself:  Held,  on  bill  by  the  equi- 
table owmer  to  redeem  and  compel  a  conveyance  of  the  legal  title  to  him, 
that  the  person  whose  debt  was  thus  secured  was  not  a  necessary  party. 
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5.  Bill  to  redeem  and  for  conveyance — recovery  in  ejectment  no  bar 
Where  the  real  owner  of  land  procured  the  legal  title  to  be  made  to  a  trus- 
tee in  trust  to  secure  the  payment  of  money,  filed  his  bill  in  equity  to 
redeem  and  to  compel  the  conveyance  of  the  legal  title  to  him  bj^  the  trus- 
tee, it  was  held,  that  a  prior  recovery  against  him,  in  ejectment,  by  the 
trustee,  did  not  cut  off  his  equities  or  bar  the  relief  sought,  as  his  equi- 
ties were  not  available  as  a  defense  to  the  action  of  ejectment. 

Writ  of  Error  to  the  Circuit  Court  of  Warren  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  A.  McCoy,  for  the  plaintiffs  in  error. 

Mr.  T.  G.  Frost  and  Mr.  J.  M.  Kirkpatrick,  for  the  de- 
fendant in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  cause  was  before  this  court  at  a  former  term^  and  is 
reported  in  44  111.  68.  A  detailed  statement  of  the  facts  will 
be  found  in  the  opinion  then  delivered. 

In  the  former  suit,  the  bill  was  to  enforce  an  alleged  trust, 
and  for  the  payment  of  money  alleged  to  have  been  fraudu- 
lently obtained. 

The  court  denied  the  specific  relief  prayed  for,  but  said,  in 
regard  to  the  contract  between  the  parties,  that  defendant  in 
error,  ^^ having  purchased  and  paid  for  the  tax  title,  and 
having  made  valuable  improvements,  under  the  belief  that  he 
was  the  owner,  and  having  advanced  the  funds  to  make  the 
entry,  his  equities  are  clear,  and  entitle  him  to  relief,  upon 
payment  of  the  balance  of  money  specified  in  the  agreement;'' 
and.  in  accordance  with  the  suggestion  of  the  court  as  to  the 
relief  to  which  appellants  would  be  entitled,  this  bill  was 
subsequently  filed  for  the  specific  performance  of  the  contract. 
The  circuit  court  decreed  relief,  and  appellants  now  seek  to 
reverse  the  decree,  mainly  on  the  ground  that  appellee  was 
guilty  of  unreasonable  delay  in  tendering  performance  of  the 
contract  and  in  exhibiting  his  bill  for  relief. 
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Our  attention  has  been  directed  to  that  class  of  cases  which 
hohl  the  well  settled  doctrine  that  Avhere  a  party  seeks  the 
specific  performance  of  a  contract^  where  time  is  not  made  of 
the  essence  of  the  contract^  he  must  perform,  or  tender  per- 
formance, within  a  reasonable  time,  on  the  familiar  principle 
that  equity  will  only  favor  the  diligent;  and  where  the  party 
himself  hal  been  guilty  of  laches,  he  can  have  no  assistance 
in  a  court  of  equity. 

Under  all  the  circumstances  in  evidence,  we  do  not  think' 
that  this  is  a  case  where  appellee  was  bound  to  make  much 
haste  to  perform  his  contract;  indeed  appellants  ought  to  be 
well  satisfied  if  he  is  required  at  all  to  perform  it,  before 
they  ean  be  compelled  to  surrender  the  title  to  the  land  in 
controversy,  which  never  cost  them  anything.  It  was  bought 
and  paid  for  from  the  government  with  money  advanced  by 
appellee,  and  neither  appellants  nor  the  alleged  cestui  que  trust, 
McCartney,  ever  had  the  shadow  of  an  equitable  title  to  it. 
Appellant  Harding  disclaims  any  equitable  interest  in  the 
land  itself,  and  says  that  the  legal  title  was  taken  in  his  name 
for  the  convenience  of  his  client,  McCartney,  and  Avas  so  taken 
by  the  consent  of  the  parties  in  interest.  This  is,  doubtless, 
true.  But  what  interest  had  McCartney  in  the  land?  None 
whatever.  When  it  was  discovered  that  the  title  was  still  in 
the  government,  he  undertook  to  pre-empt  it,  when  he  knew 
that  appellee  was  in  the  open  and  notorious  possession  of  the 
land,  and  had  made  valuable  improvements,  under  the  belief 
that  he  was  the  true  owner.  Good  neighborship  would  have 
required  him  to  place  no  obstacles  in  the  way  to  prevent 
appellee  from  purchasing  it  when  offered  for  sale  by  the  gov- 
ernment. Having  filed  a  pre-emption  claim  in  the  land  office 
at  Springfield,  which  had  no  foundation  whatever  to  rest  upon, 
and  by  pressing  it  upon  the  attention  of  the  land  officers,  and 
intimating  in  case  the  decision  was  adverse,  he  would  appeal 
to  the  department  at  AVashington,  he  compelled  appellee  'Ho 
buy  his  peace '^  at  an  exorbitant  price. 
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The  evidence  discloses  this  state  of  facts :  that  both  the 
appellee  and  McCartney  claimed  the  right  to  enter  the  land; 
the  former,  because  he  had  once  bought  and  paid  for  it  an 
adequate  price,  under  the  belief  that  he  had  purchased  a  good 
title,  and  had  made  valuable  and  lasting  improvements  there- 
on; and  the  latter,  because  of  his  pre-emption  claim,  which 
he  must  have  known  he  could  not  maintain;  an  "the  appel- 
lee, to  compromise  the  difficulty,  and  in  consideration  that 
McCartney  would  withdraw  his  pre-emption  claim,  agreed  to 
pay  the  sum  of  $1600,  and  that  the  title  should  be  taken  in 
the  name  of  Harding,  and,  upon  payment  of  the  sum  named 
in  the  contract,  he  was  to  convey  the  land  to  appellee. 

Technically,  the  relation  of  vendor  and  vendee  existed  be- 
tween the  parties;  but  in  equity  there  is  no  such  relation. 
Neither  Harding  nor  McCartney  had  any  title  to  sell  to  the 
appellee.  The  title  was  simply  taken  in  the  name  of  Harding 
as  security  for  the  payment  of  the  amount  which  appellee  had 
agreed  to  pay,  to  compromise  the  matter,  and  when  that  was 
paid,  it  was  his  duty  to  convey  the  land  to  him. 

The  transaction  partakes  more  of  the  nature  of  a  mortgage 
than  of  a  bargain  and  sale,  and  creates  more  nearly  the  rela- 
tion of  mortgagor  and  mortgagee  than  of  vendor  and  vendee. 

Whatever  may  be  the  exact  definition  of  the  relation  be- 
tween the  parties,  nothing  appears  in  this  record  that  would 
bar  appellee  from  obtaining  the  relief  sought.  It  w^as  said 
by  this  court,  in  its  former  opinion,  that  ''we  are  at  a  loss  to 
see  how  a  case  presenting  stronger  equities  could  well  occur,^^ 
if  appellee  should  pay  the  balance  of  the  money  under  the 
contract,  and  we  are  still  of  the  same  opinion. 

No  unreasonable  time  elapsed,  after  that  opinion  was  filed, 
before  appellee  commenced  this  suit.  The  amount  due  under 
the  contract  has  been  paid  into  court  for  the  benefit  of  the 
party  entitled  to  it.  It  is  not  indispensable  to  the  relief 
sought  that  the  money  should  have  been  tendered  before  the 
bill  was  filed.  It  is  sufficient  if  the  money  is  brought  into 
court. 
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AYe  do  not  think  the  equities  of  the  appellee  are  barred 
or  cut  oiF  by  reason  of  the  judgment  in  ejectment,  in  1868, 
in  the  United  States  Court.  He  had  no  complete  remedy  in 
that  action  at  law,  and  can  not  be  charged  with  laches  in  fail- 
ing to  set  up  the  right  of  relief  now  sought,  as  a  defense  to 
that  action.  His  equitable  title  could  not  prevail  against  the 
legal  title. 

In  the  view  that  we  have  taken  of  the  meaning  of  the  con- 
tract between  the  parties,  McCartney  was  not  a  necessary 
party  to  the  bill.  He  had  no  interest  in  the  land  itself,  and 
never  had.  His  interest  only  attached  to  the  money  that  the 
appellee  agreed  to  pay  to  settle  the  controversy.  It  is  con- 
ceded that  the  legal  title  was  placed  in  Harding,  to  be  by  him 
conveyed  when  the  money  should  be  paid.  No  relief,  there- 
fore, was  necessary  as  to  McCartney,  and  he  need  not  have 
been  made  a  party. 

The  decree  was  strictly  in  accordance  with  the  views  of  the 
court  in  its  former  opinion,  and  must  be  affirmed. 

Decree  affirmed. 


RocKFORD,  Rock  Island  &>  St.  Louis  Railroad  Co. 


John  Shunick. 

1.  Estoppel  in  pats.  On  an  application  to  condemn  the  lands  of  a 
party  for  the  uses  of  a  railroad,  the  land  owner  claimed  compensation  and 
damages  on  account  of  land  taken  and  damaged;  to  defeat  this  claim  the 
railroad  company  oifered  in  evidence  an  agreement  purporting  to  be  ex- 
ecuted by  fifty-seven  persons,  including  the  present  claimant,  securing  to 
the  company  the  right  of  wa}^  through  the  township  in  which  the  land  was 
situate  free  of  charge  and  expense.    This  agreement  was  not  made  directly 
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to  the  company,  but  for  its  use  and  benefit,  and  contained  a  clause  that  it 
should  not  be  delivered  to  the  company  until  one  hundred  subscribers  were 
secured  thereto.  This,  it  was  insisted,  estopped  the  land  owner  from 
claiming  compensation  and  damages :  Reld,  that  in  the  absence  of  proof 
that  the  company  accepted  the  terms  proffered  in  the  agreement,  or  was 
in  any  manner  influenced  to  alter  its  condition  or  govern  its  action  thereby, 
such  agreement  could  not  operate  as  an  estoppel  in  pais. 

2.  Same — proof  of  condition  upon  which  assurance  was  given.  And  where 
such  agreement  contained  a  clause  that  the  same  should  not  be  put  into 
the  possession  of  the  company  until  one  hundred  subscribers  were  pro- 
cured thereto,  the  company  offered  in  evidence  another  agreement,  said 
to  be  a  copy  of  the  first,  and  there  were  over  one  hundred  names  sub- 
scribed to  the  two,  but  there  was  no  evidence  of  the  genuineness  of  any 
one  signature :  Held,  that  the  securing  one  hundred  subscribers  was  a  con- 
dition precedent  to  the  company  having  any  beneficial  interest  under  the 
contract,  and  that  it  was  not  sufiacient  that  so  many  names  appeared,  but 
it  was  necessary  to  have  shown  that  the  signatures  were  genuine,  in  order 
to  admit  the  argreement  in  evidence. 

3.  Contract — avoided  because  induced  by  fraudulent  misrepresentations. 
Where  a  railroad  was  located  over  a  person's  farm  and  through  his  orchard 
and  a  part  of  his  dwelling  house,  and  the  owner  was  an  unlettered  man, 
being  unable  to  read  or  write,  and  a  person  acting  in  behalf  of  the  com- 
pany came  to  him  while  at  work  in  the  field,  and  induced  him  to  sign  a 
paper  for  a  subscription  including  an  agreement  to  secure  to  the  company 
the  right  of  way  for  its  road  through  such  township  free  of  charge,  but 
did  not  read  or  state  that  part  of  the  agreement  relating  to  the  right  of 
way  to  the  owner,  but  assured  him  he  could  obtain  compensation,  and 
such  person  signed  the  owner's  name  by  his  direction :  Reld,  that  the 
agreement  as  to  the  right  of  way  was  void  ab  initio  as  to  the  land  owner 
on  account  of  such  misrepresentation,  and  that  as  he  was  unable  to  read, 
no  negligence  was  attributable  to  him. 

4.  Ag-ency — when  principal  bound  by  agenVs  fraud — adoption  of  his  acts. 
Where  a  party  not  shown  to  have  been  authorized  to  act  for  a  railroad 
company  procured  the  execution  of  a  contract  by  one  who  could  not  read 
the  same,  by  fraud  and  misrepresentation,  and  the  company  afterwards 
sought  to  enforce  the  contract:  Held,  that  the  company  could  not  seek  to 
reap  the  fruits  of  such  contract  without  adopting  the  means  by  which  it 
was  obtained. 

5.  Statute  of  frauds — as  applicable  to  act  of  party  through  another. 
Where  a  person  signs  the  name  of  another  to  a  contract  at  the  request  of 
and  in  the  presence  of  the  latter,  the  doctrine  of  agency  in  its  legal  sense  does 
not  apply,  and  the  authority  of  the  person  thus  employed  to  write  tlie 
name,  need  not  be  in  writing,  as  the  statute  of  frauds  requiring  the  agent's 
authority  to  be  in  writing  has  no  application  to  such  a  case. 
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6.  Same — what  loithin  the  statute.  It  seems  that  an  agreement  to  give 
tlie  right  of  way  over  land,  or  an  agreement  which  will  estop  the  owner 
from  claiming  compensation  and  damages  for  land  taken  for  a  right  of 
way,  is  within  the  statute  of  frauds ;  and  if  such  agreement  is  executed 
by  an  agent  of  the  land  owner  not  in  his  immediate  presence,  then  the 
authority  of  the  agent  must  be  in  writing. 

7.  Agency — one  signing  for  another  in  his  presence  and  at  his  request  is 
not  an  agent  Where  a  party  acting  on  behalf  of  a  railroad  company  pro- 
cured the  defendant,  who  could  neither  read  nor  write,  to  execute  an 
agreement  for  subscription,  and  also  relating  to  the  right  of  way;  and 
such  party  signed  defendant's  name  to  such  agreement  in  his  presence  and 
at  his  request:  Held,  that  such  signing  did  not  make  the  party  the  agent 
of  the  defendant  so  as  to  prevent  him  from-  setting  up  the  misrepresenta- 
tions and  fraud  of  the  party  procuring  his  signature,  in  avoidance  of  the 
contract. 

Appeal,  from  the  Circuit  Court  of  Warren  county ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Stewart  &  Phelps,  and  Mr.  Chas.  M.  Orson, 
for  the  appellant. 

Messrs.  Harding,  McCoy  &  Pratt,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  a  proceeding  instituted  by  appellant  to  condemn 
the  lands  of  appellee  for  the  uses  of  a  railroad.  The  land  was 
situate  in  the  township  of  Spring  Grove,  Warren  county,  and 
this  appeal  is  from  the  judgment  of  the  circuit  court  of  that 
county,  in  favor  of  appellee,  for  compensation  and  damages 
on  account  of  land  taken  and  damaged. 

To  defeat  appellee's  right  to  compensation  and  damages, 
appellant  introduced  in  evidence  on  the  trial  a  certain  in- 
strument in  writing,  to  which  appellant  was  only  a  beneficial 
party,  if  any,  purporting  to  have  been  executed  by  fifty-seven 
persons,  including  the  appellee,  and  embracing  two  distinct 
subjects :  (1)  That  of  conditional  subscription  to  the  stock 
of  appellant's  corporation.  (2)  That  of  securing  to  appellant 
the  right  of  way  through  said  township. 
15 — 65th  III. 
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The  part  of  the  instrument  relating  to  subscription  has  no 
relevancy  whatever  to  this  controversy.  But  it  is  claimed  by 
appellant's  counsel,  that  the  other  part  of  the  supposed  agree- 
ment cut  off' appellee's  entire  claim  for  either  compensation  or 
damages,  and  this  is  urged  upon  the  ground  of  estoppel  in 
pais. 

The  terms  of  this  part  of  the  agreement  are  in  substance : 
that  in  order  that  the  right  of  way  might  be  made  secure  to 
said  company  free  of  all  charge  and  expense,  and  that  the 
company  might  not  be  delayed  in  the  construction  of  its  line 
through  said  township,  in  consideration  of  one  dollar  to  the 
undersigned  paid,  the  receipt  whereof  was  acknowledged,  they, 
the  undersigned,  jointly  and  severally  agreed  to  secure  to  the 
company,  free  of  charge  and  expense  to  the  same,  the  right 
of  way  on,  over,  and  across  the  lands  in  said  township,  such 
right  of  way  to  include  a  strip  of  land  one  hundred  feet  in 
width,  to  be  described  as  a  strip  of  land  fifty  feet  in  width  on 
each  side  of  the  centre  line  of  the  established  survey  of  said 
railroad,  on,  over,  and  across  the  lands  in  said  township  of 
Spring  Grove. 

The  instrument  contained  the  following,  in  the  nature  of  a 
proviso:  ^^This  subscription  and  agreement  to  secure  right 
of  way  is  not  to  be  put  in  possession  of  said  railroad  company 
until  one  hundred  subscribers  are  secured  thereto.'' 

The  appellant,  to  show  compliance  with  this  proviso,  intro- 
duced another  instrument  said  to  be,  in  substance,  at  least,  a  copy 
of  the  first,  which  purported  to  have  been  subscribed  by  fifty- 
nine  persons.  When  these  instruments  were  offered  in  evi- 
dence they  were  objected  to  by  appellee's  counsel. 

Appellee,  as  appears  by  the  record,  had  a  clear  right  to  com- 
pensation and  damages,  and  the  verdict  in  his  favor  is  sus- 
tained by  the  evidence  unless  he  was  debarred  the  right  by 
the  instrument  alleged  to  have  been  executed  by  him  and 
offered  in  evidence.  The  burden  was,  therefore,  upon  appel- 
lant to  make  good  the  grounds  upon  which  it  sought  to  divest 
him  of  his  rights.     Does  this  record  show  that  appellee  was 
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debarred  his  right  to  compensation  and  damage?  We  think 
it  entirely  fails  in  that  particnlar. 

In  the  first  place,  the  appellant  failed  to  prove  that  one 
hundred  persons  had  subscribed  the  agreement,  even  if  both 
documents  be  regarded  as  one.  There  was  no  evidence  of 
the  genuineness  of  any  one  signature.  The  act  of  securing 
one  hundred  subscribers  to  the  instrument  was  a  condition 
precedent  to  the  railroad  company  having  any  beneficial 
interest  under  it.  It  was  not  enough  that  so  many  names 
appeared,  but  it  should  have  been  shown  that  their  signatures 
were  genuine.  This  was  not  done.  There  was  but  one  wit- 
ness on  this  point;  he  testified  that  he  copied  the  second  in- 
strument from  the  first.  ^' I  went,'^  he  says,  ''  with  Porter  to 
get  subscribers  to  it.  The  first  time  we  met  to  compare  we 
did  not  have  one  hundred  subscribers;  the  next  time  we  did 
have  tohat  lue  considered  one  hundred  subscribers.  I  handed 
the  paper  to  the  railroad  company.'^  No  witness  testified  to 
the  genuineness  of  any  of  the  signatures,  and  the  expression 
that  they  had  "what  they  considered  one  hundred  subscri- 
bers," will  not  do. 

The  fair  meaning  of  the  proviso  is,  that  the  undertaking 
or  instrument  was  not  to  be  delivered  to  the  railroad  com- 
})any  until  one  hundred  subscribers  were  secured  thereto.  If 
it  be  considered  a  contract  between  the  subscribers,  based  upon 
the  consideration  of  mutual  promises,  for  the  benefit  of  the 
railroad  company,  still  it  could  not  be  operative  to  vest  the 
company  with  the  beneficial  interest  until  one  hundred  sub- 
scribers,  who  would  be  legally  bound,  were  secured  thereto. 

Secondly,  there  was  not  sufficient  evidence  shoAvntomake 
the  instrument  effectual  as  an  estoppel  in  jpais.  It  is  upon 
that  ground,  only,  that  appellant's  counsel  rely.  But  to  give 
it  riiat  effect,  it  was  necessary  for  appellant  to  show  that  it 
accepted  the  terms  of  the  instrument,  and  was  so  far  governed 
and  influenced  by  them  in  its  action,  that  it  would  be  a  fraud 
upon  or  unjust  to  the  appellant  to  allow  the  subscribers,   and 
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especially  appellee^  to  withdraw  from  or  deny  what  was  pro- 
posed or  agreed  by'  the  instrument  to  be  done. 

The  case  is  utterly  wanting  in  any  such  element.  There  is 
no  evidence  that  the  appellant  corporation  accepted  the  terms 
proffered^  or  was  in  any  manner  influenced  to  alter  its  condi- 
tion^ or  govern  its  action  thereby. 

But  from  what  appears  in  this  case,  it  would  be  monstrous 
to  hold  that  appellee  was  debarred  of  his  right  to  compensa- 
tion and  damages,  or  either,  by  reason  of  the  paper  introduced 
in  evidence. 

The  appellant^s  road  was  so  located  as  to  run  through 
appellee's  orchard  and  a  part  of  his  dwelling  house.  Appellee, 
as  appears  without  controversy,  is  an  unlettered  man,  being 
unable  to  either  read  or  write.  While  at  work  in  his  field 
he  was  approached  by  a  man  of  the  name  of  Holloway  with 
this  paper.  Holloway  knew  appellee  was  unlettered.  He 
did -not  read  the  paper  to  him,  and  stated  only  that  part  which 
related  to  the  subscription.  He  not  only  did  not  read  or 
state  that  part  of  the  instrument  relating  to  the  right  of  way, 
but  assured  appellee  that  he  could  obtain  compensation  for. 
his  land  if  taken.  Holloway  testifies  that  he  signed  appellee's 
name  to  the  paper  by  his  direction.  From  this  fact  appel- 
lant's counsel  insist  that  Holloway  was  appellee's  agent,  and 
that  being  so,  appellee  could  not  avail  himself  of  the  mis- 
representations of  his  own  agent  to  avoid  the  instrument. 
On  this  ground  the  court  below  made  an  indefinite  exclusion 
of  the  evidence  showing  the  circumstances  under  which  the 
paper  was  executed,  but  refused  to  give  an  instruction  asked 
by  appellant  directing  the  jury  to  disregard  it,  and  appellant 
now  complains  of  such  refusal.  Holloway  does  not  state  when 
or  where  he  signed  appellee's  name;  but  only  that  he  did  it 
by  his  direction.  It  must  have  been  done  then  and  there  in 
the  presence  of  appellee,  the  latter  merely  using  Holloway's 
hand,  as  it  were,  to  write  his  own  name;  or  at  some  otlier 
time  and  place,  in  the  absence  of  appellee,  Holloway   acting 
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in  that  behalf  upon  an  alleged  oral  authority  to  make  a  con- 
tract for  appellee.  If  he  so  acted  in  executing  it,  and  the 
instrument  itself  amount  to  a  contract  with  appellant,  it  was 
one  virtually  for  the  sale  of  an  interest  in  land,  and  the  au- 
thority to  execute  it  as  agent  of  appellee  should  have  been  in 
writing.  If  the  name  was  signed  by  Holloway  in  appellee's" 
presence  and  at  his  request,  then  the  only  reason  which  could 
be  urged  why  it  was  not  within  the  statute  of  frauds  requiring 
the  authority  of  the  agent  to  be  in  writing,  would  be  that 
appellee  merely  employed  the  hand  of  Holloway  to  write 
his  name,  and  that  in  such  case  the  doctrine  of  agency  in  its 
legal  sense  would  not  apply.  But  assuming  that  to  be  the 
case,  would  anybody  be  heard  to  contend  that  although  Hol- 
loway was  not  an  agent  in  such  sense  as  would  require  his 
authority  to  be  in  writing,  yet  he  must  be  regarded  as  one  to 
the  extent  of  precluding  appellee  from  setting  up  his  mis- 
representations for  the  purpose  of  avoiding  the  instrument  in 
the  hands  of  appellant?  We  think  not.  Such  a  rule  would 
snatch  the  shield  of  the  law  from  the  wronged  and  bestow  it 
upon  the  wrong  doer;  would  take  itfrom  the  unlettered,  who 
need  it  most,  and  give  it  to  those  against  whom  it  ought  to  be 
used.  The  appellant  could  not  seek  to  take  the  fruits  of  the 
contract  without  adopting  the  means  by  which  it  was  obtained. 
Besides,  if  the  execution  of  the  instrument  was  obtained  in 
the  manner  disclosed  by  the  evidence,  it  was  void  ab  initio. 
It  is  laid  down  in  Pigot's  case,  11  Rep.  27,  that  if  three  dis- 
tinct bonds  are  written  upon  one  piece  of  parchment,  and  one 
of  them  only  is  read  to  the  obligor,  and  he,  being  a  man  not 
lettered,  seals  and  delivers  this  deed,  it  is  good  for  that  which 
was  read,  and  ab  initio  void  for  the  others;  and  it  is  further 
said  ''  that  every  deed  ought  to  have  writing,  sealing,  and 
delivering,  and  when  any  thing  shall  pass  from  them  Avho 
had  not  understanding  but  by  hearing  only,  it  ought  to  be 
read  also;  and  it  is  true  that  he  who  is  not  lettered  is  reputed 
in  law  as  he  who  can  not  see,  but  hear  only,  and  all  his  un- 
derstanding is  by  hearing;  and  so  a  man  who  is  lettered  and 
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can  not  see,  is,  as  to  this  purpose,  taken  in  law  as  a  man  not 
lettered;  and  therefore  if  a  man  is  lettered  and  is  blind,  if 
the  deed  is  read  to  him  in  any  other  manner,  he  shall  avoid 
the  deed,  because  all  his  understanding  in  such  case  is  by  his 
hearing.''  There  is  nothing  in  the  evidence  upon  which  to 
predicate  negligence  on  the  part  of  appellee.  The  mind 
of  the  signer  did  not  accompany  the  signature,  and  the  agree- 
ment in  the  particular  in  question,  at  least,  was  void.  Leach 
V.  Nichols,  55  111.  273. 

We  are  of  the  opinion  that  the  supposed  agreement  was  not 
sufficient  in  any  view  to  cut  off  appellee's  right  to  compensa- 
tion and  damages;  that  substantial  justice  has  been  done  and 
that  the  judgment  should  be  affirmed. 

'Judgment  affirmed. 


Andrew  J.  Perteet 
The  People  of  the  State  of  Illinois. 

1.  Statutes — construction.  It  is  a  rule  of  construction  that  statutes 
are  to  be  read  without  breaks  or  stops,  and  it  is  never  clear  that  words  be- 
long to  any  particular  branch  of  a  sentence.  It  is  also  a  rule  that  the  most 
natural  exposition  of  a  statute  is  to  construe  one  part  by  another  part  of 
the  same  statute,  and  thus,  from  a  view  of  the  whole,  discover  the  mean- 
ing ;  and  a  statute  will  be  so  construed  that  the  whole  may  stand  and  effect 
be  given  to  every  part  and  everj^  word. 

2.  Change  of  venue — in  capital  case.  The  act  of  1861,  relating  to 
change  of  venue,  expressly  excepts  from  its  operation  applications  for 
change  of  venue  where  the  offense  charged  is  punishable  with  death.  In 
such  a  case  the  petitioner  is  not  bound  to  state  the  grounds  of  his  belief 
or  knowledge  of  the  prejudice,  and  the  facts  which  induce  a  belief  of  such 
prejudice;  and  the  people  can  disprove  the  facts  stated  in  the  petition  only 
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in  the  class  of  cases  in  which  the  facts  are  required  to  be  stated.  There- 
fore, in  capital  cases,  there  can  be  no  disproof  of  the  petition,  and  the  court 
has  no  discretion  to  refuse  the  application, 

Writ  of  Error  to  the  Criminal  Court  of  Cook  comity;  the 
Hon.  Erastus  S.  Williams,  Judge,  presiding. 

Mr.  J.  H.  Knowlton,  and  Mr.  Thomas  H.  Marsh,  for  the 
plaintiffin  error. 

Mr.  Charles  H.  Peed,  State's  Attorney,  for  the  people. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

As  this  case  must  be  reversed,  for  the  refusal  of  the  court 
to  grant  a  change  of  venue,  we  shall  not  discuss  the  other 
errors  assigned,  as  their  determination  is  not  necessary  for  a 
second  trial.     They  need  not,  and  may  never,  again  occur. 

It  was  enacted  by  the  legislature  in  1827,  and  such  enact- 
ment has  been  in  force  since,  except  as  clianged  by  the  act  of 
1861,  that,  when  any  defendant  in  any  indictment  or  infor- 
mation in  any  court  in  this  state,  shall  fear  that  he  will  not 
receive  a  fair  and  impartial  trial  in  the  court,  on  account  of 
the  prejudice  of  the  judge,  or  that  the  minds  of  the  inhabit- 
ants of  the  county  are  prejudiced  against  him,  he  may  apply 
to  the  court  by  petition,  verified  by  affidavit,  setting  forth  the 
cause  of  such  application;  and  if  reasonable  notice  has  been 
given,  that  the  court  shall  award  a  change  of  venue.  No  dis- 
cretion is  given,  but  the  statute  is  mandatory. 

In  1861  the  chapter  of  the  Revised  Statutes  of  1845,  enti- 
tled "Venue,"  was  amended. 

The  first  section  provides  that  a  defendant,  in  any  indict- 
ment '^for  any  offense  not  punishable  with  death/^  in  addition  to 
the  causes  expressed  in  the  amended  law,  shall  state  in  his 
petition,  verified  by  affidavit,  the  grounds  of  his  belief  or 
knowledge  of  the  prejudice  against  him,  and  the  facts  which 
induce  a  belief  of  such  prejudice. 
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The  second  section  authorizes  the  court  to  grant  or  deny  the 
petition. 

The  third  section  makes  it  lawful  for  the  attorney  of  the 
people  to  deny  the  facts  by  counter-affidavits. 

The  fourth,  which  is  construed  as  a  grant  of  power  for  a 
denial  of  the  application  in  all  cases,  at  the  discretion  of  the 
judge,  is  in  these  words  : 

"No  court  shall  grant  any  change  of  venue  in  a  criminal 
cause,  where  the  facts  set  forth  in  the  petition  are  disproved 
by  counter-affidavits  on  the  part  of  the  people,  nor  unless  said 
court  shall  be  satisfied  that  said  petition  is  true,  in  substance 
and  fact,  and  that  there  is  reasonable  ground  to  fear  that  said 
defendant  can  not  receive  a  fair  and  impartial  trial  in  the 
court  where  the  same  is  pending. ^^ 

It  is  a  rule  of  construction  that  statutes  are  to  be  read  with- 
out breaks  or  stops;  and  it  is  never  clear  that  words  belong  to 
any  particular  branch  of  a  sentence.  It  is  also  a  rule,  that 
the  most  natural  exposition  of  a  statute  is,  to  construe  one 
part  by  another  part  of  the  same  statute,  and  thus,  from  a 
view  of  the  whole,  discover  the  meaning. 

We  will  read  the  statute  under  consideration,  in  the  light 
of  these  rules. 

A  defendant  in  any  indictment  for  any  offense,  except  such 
as  is  punishable  with  death,  may  apply,  by  petition  verified 
by  affidavit,  for  a  change  of  venue,  and  in  addition  to  an  ex- 
pression of  fear  that  he  will  not  receive  a  fair  and  impartial 
trial,  on  account  of  prejudice  against  him,  shall  state  the 
grounds  of  his  belief  or  knowledge  that  such  prejudice  exists, 
which  petition  the  court  shall  have  power  to  grant  or  deny; 
and  the  State's  attorney  may  deny  the  facts  averred  in  the  pe- 
tition, by  counter-affidavits;  and  if  the  facts  set  forth  in  the 
petition  are  disproved  by  counter-affidavits,  then  the  change 
of  venue  shall  not  be  granted,  nor  shall  it  be  granted  unless 
the  court  is  satisfied  that  the  petition  is  true. 

But  grant  that  the  fourth  section  is  intricate,  obscure  or 
doubtful,  then  the  rule  is,  that  the  intent  is  to  be  discovered 
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by  a  consideration  of  other  parts  of  the  same  act.  Often  the 
words  of  one  part,  which  has  no  ambiguity,  will  discover  the 
sense  of  another. 

It  is  a  rule  of  interpretation  that  one  part  of  an  act  must 
be  so  construed  by  another,  that  the  whole  may  stand. 

''The  good  expositor,^^  says  Lord  Coke,  "makes  every  sen- 
tence have  its  operation;  gives  effect  to  every  word;  will  not 
construe  it  so  that  anything  shall  be  vain  or  superfluous,  but 
so  expressed  that  one  part  of  the  act  may  agree  with  the  other, 
and  all  may  stand  together.'' 

If  the  fourth  section  is  to  be  construed  as  giving  a  discre- 
tion, in  all  cases,  to  reject  the  prayer  of  the  petition,  then  the 
exception  in  the  first  section  is  superfluous. 

The  makers  of  the  law,  in  plain  and  unambiguous  language, 
excepted  offenses  punishable  with  death  from  the  operation  of 
the  first  section.  It  would  do  violence  to  every  rule  of  con- 
struction, and  stultify  the  legislature,  to  hold  that,  having 
made  an  exception  of  a  class  of  offenses,  the  same  class  was 
included  in  a  subsequent  section  of  the  same  law.  The  whole 
law  would  not  then  stand  together,  for  the  clause  making  the 
exception  is  rendered  a  nullity.  This  construction,  so  viola- 
tive of  all  rules  of  interpretation,  so  opposed  to  the  intent  of 
the  makers,  as  evidenced  by  the  exception,  can  easily  be 
avoided  by  referring  the  words  in  the  fourth  section,  "a  crim- 
inal cause,''  to  the  class  of  offienses  manifestly  embraced  in  the 
first  section,  and  which  includes  all  offenses  for  which  indict- 
ments or  informations  must  be  presented,  except  those  pun- 
ishable with  death. 

The  rules  of  construction  have  been  referred  to  upon  the 
supposition  that  the  act  is  involved  in  doubt  and  obscurity, 
AVhen  carefully  examined  and  considered,  there  is  none. 

The  former  law  was  amended  as  to  all  indictments  for  of- 
fenses, except  indictments  in  capital  cases  . 

By  the  second  section,  if  no  counter  affidavits  are  presented, 
the  court  must  hear  the  petition,  and  grant  or  deny  it,  at  dis- 
cretion. 
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By  the  third,  the  right  is  given  to  the  people  to  deny  the 
facts  stated  in  the  petition. 

By  the  fourth,  the  court  is  prohibited  from  granting  the 
change  ^'  in  a  criminal  cause  where  the  facts  set  forth  in  the 
petition  are  disproved  by  counter-affidavits  on  the  part  of  the 
people." 

The  people  can  disprove  the  facts  stated  in  the  petition  only 
in  the  class  of  cases  in  which  facts  are  required  to  be  stated. 
They  are  not  required  to  be  set  forth  in  the  petition  for  a 
change  of  venue  in  capital  cases,  and  therefore,  in  such  cases, 
there  can  be  no  disproof.  They  constitute  the  exception.  The 
natural  and  necessary  conclusion  is,  that  the  words  '^criminal 
cause,'^  in  the  fourth  section,  have  reference  to  indictments  for 
offenses  other  than  those  punishable  with  death. 

In  this  case  the  indictment  was  for  murder,  and  was  clearly 
within  the  exception  contained  in  the  act  of  1861.  There  is 
no  express  repealing  clause  in  the  last  law,  as  to  indictments 
for  murder,  and  we  can  not  hold  that  so  important  a  provision, 
affecting  cases  where  life  is  involved,  is  repealed  by  implica- 
tion. 

The  former  law  had  been  upon  the  statute  book  for  thirty- 
four  years  at  the  time  of  the  enactment  of  1861  ;  it  was  in 
favor  of  life,  and  to  enable  the  accused  to  have  a  fair  and  im- 
partial trial  in  some  county  where  no  prejudice,  which  would 
prevent,  existed  against  him. 

We  can  not  suppose  that  the  legislature  intended  to  deprive 
him  of  this  right,  and,  where  he  is  accused  of  the  most  hein- 
ous crime,  and  liable  to  the  severest  punishment  known  to  the 
law,  to  place  him  entirely  at  the  mercy  and  the  absolute  dis- 
cretion of  the  court. 

It  was  error  to  refuse  the  cliange  of  venue,  and  for  this  the 
judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


I 
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Jacob  Keightlinger 


E.  E.  Eg  AN,  by  his  next  friend. 

1.  Animals — case  for  personal  injury  hy  dog.  The  fact  tliat  the  owner 
of  a  dog  knew  that  it  was  of  a  savage  and  ferocious  disposition,  and  al- 
lowed it  to  run  at  large,  is  not  of  itself  sufficient  to  make  the  owner  liable, 
in  an  action,  to  one  bitten  by  such  dog.  The  dog  might  have  had  such  a 
disposition  as  to  other  animals,  but  not  towards  persons.  To  charge  the 
owner,  he  must  have  had  knowledge  of  the  dog's  propensity  to  bite  man- 
kind. 

2.  Same — instruction.  Where  the  court  instructed  the  jury  that  if  they 
believed,  from  the  evidence,  that  the  i3laintiff  was  bitten  by  the  defendant's 
dog,  and  that  said  dog  was  of  a  savage  and  ferocious  disposition,  and 
known  by  the  defendant  to  be  such  at  and  before  the  time  of  such  biting, 
they  should  find  for  the  plaintifl',  it  was  insisted  the  error,  if  any,  in  the 
instruction,  was  cured  by  the  proof  of  the  disposition  of  the  dog  towards 
persons :  Held,  that  as  the  evidence  was  not  thus  confined,  but  proof  was 
admitted  of  the  dog's  attacking  a  horse,  and  that  the  witnesses  considered 
him  a  cross  and  unsafe  dog,  the  instruction  was  erroneous. 

3.  Same — instruction  as  to  damages.  In  the  same  instruction,  the  court 
told  the  jury  if  they  found  for  the  plaintift",  they  might  find  such  dam- 
ages as  in  their  judgment,  from  the  evidence  in  the  cause,  the  plaintifl' 
ought  to  recover:  Held,  that  the  instruction,  in  this  respect,  was  errone- 
ous, as  it  left  the  jury  to  their  individual  notions  of  right  and  wrong  in 
their  assessment  of  damages,  uuguided  by  any  legal  rule  of  damages,  and 
without  regard  to  the  damages  sustained. 

4.  Same — exemplary  damages.  It  seems  that,  in  an  action  on  the  case 
against  the  owner  of  a  dog,  by  one  bitten  by  such  dog,  the  owner  not  be- 
ing present  at  the  time  of  the  injury,  the  plaintifl"  is  not,  as  a  matter  of 
course,  entitled  to  recover  punitive  damages.  The  damages  should  be 
such  as  the  plaintiff  sustained. 

5.  In  a  suit  to  recover  damages  from  the  owner  of  a  dog  which  had 
bitten  the  plaintifl",  the  court  instructed  the  jury  that  if  the  defendant  kept 
the  dog  in  question  as  a  watch  dog,  and  that  as  a  watch  dog,  in  the  night 
time  even,  he  was  a  dangerous  and  ferocious  dog,  and  so  known  to  be  by 
the  defendant,  then  it  was  the  duty  of  the  defendant  to  secure  said  dog, 
and  not  permit  him  to  run  at  large :  Held,  that  the  instruction  was  calcu- 
lated to  mislead  the  jury  as  to  the  issue  involved,  and  lead  them  to  under- 
stand that  the  defendant  might  be  liable  in  the  action  merely  for  a  breach 
of  duty  in  allowing  the  dog  to  run  at  large. 
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6.  Same — where  the  plaintiff  provoked  dog  to  bite.  If  a  plaintiff  wantonly 
irritates  and  aggravates  a  clog  by  kicking  it,  and  the  dog  should  hite  him, 
in  repelling  the  aggression,  and  not  from  a  mischievous  propensity,  the 
plaintiff"  can  not  recover  from  the  owner  damages  caused  by  his  own 
wrong. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon.' 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Craig  &  Harvey,  for  the  appellant. 

Mr.  P.  H.  Sanford  and  Mr.  A.  Hammond,  for  the  appel- 
lee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  on  the  case,  to  recover  for 
personal  injuries  alleged  to  have  been  received  by  appellee 
from  a  dog  owned  by  appellant. 

The  plaintiff  below  recovered,  and  the  defendant  appealed. 

The  court  below  instructed  the  jury,  on  behalf  of  the  plain- 
tiff, as  follows: 

"1.  If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff, Edwin  E.  Egan,  was  bitten  by  the  defendant's  dog,  at  the 
house  of  Milton  Lawrence,  on  or  about  the  4th  day  of  April, 
A.  D.  1868,  and  that  said  dog  was  of  savage  and  ferocious 
disposition,  and  known  by  the  defendant  to  be  such  at  and 
before  the  time  of  such  biting,  then  the  jury  should  iind  for 
the  plaintiff  such  damages  as  in  their  judgment,  from  the 
evidence  in  this  cause,  the  plaintiff  ought  to  recover,  not  ex- 
ceeding the  sum  of  $3000. 

"2.  If  the  jury  believe,  from  the  evidence,  that  defendant 
kept  the  dog  in  question  as  a  watch  dog,  and  that  as  a  watch 
dog,  in  the  night  time  even,  he  was  a  dangerous  and  ferocious 
dog,  and  so  known  to  be  by  the  defendant,  then  the  jury  are 
instructed  that  it  was  the  duty  of  the  defendant  to  secure  said 
dog,  and  not  permit  him  to  ran  at  large/' 
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And  the  court  refused  the  following  instruction  asked  by 
the  defendant,  to  wit: 

^^  The  jury  are  instructed  that  if  they  believe,  from  the  evi- 
dence, that  the  defendant's  dog  was  irritated  and  aggravated 
to  bite  the  plaintiif,  by  being  kicked  by  the  plaintiff,  that  a 
man  can't  take  the  advantage  of  his  own  wrong,  and  receive 
a  damage  for  an  injury  received  as  the  result  of  his  own  care- 
lessness and  recklessness;  and  if  the  jury  believe,  from  the 
evidence,  that  defendant's  dog  bit  the  plaintiff,  as  the  sole 
result  of  being  kicked  by  plaintiff,  and  not  from  the  fact  of 
being  a  dangerous  and  savage  animal  naturally,  they  will  find 
for  the  defendant." 

The  action  of  the  court  as  to  these  instructions  the  appel- 
lant assigns  as  error. 

The  state  of  facts  set  out  in  the  first  instruction  w^ould  not 
entitle  the  plaintiff  to  a  recovery.  The  dog  might  have  been 
of  savage  and  ferocious  disposition  as  respected  other  animals, 
and  yet  of  a  different  disposition  toward  persons. 

To  charge  the  defendant,  he  must  have  had  knowledge  of 
the  dog's  propensity  to  do  similar  mischief — that  is,  to  bite 
mankind,  and  not  animals  only. 

Nor  is  it  a  sufficient  answer  to  say  that  the  instruction  was 
harmless,  as  the  evidence  was  in  regard  to  the  conduct  and 
disposition  of  the  dog  toward  persons.  The  evidence  was 
not  thus  confined,  there  being  testimony  as  to  the  dog  attack- 
ing and  biting  the  heels  of  a  horse  a  witness  was  riding,  and 
there  being  general  evidence  given  by  witnesses  that  they  con- 
sidered the  dog  a  cross  one,  and  not  a  safe  one,  without  any 
limitation  of  the  testimony  as  to  persons. 

The  instruction  respected  a  different  cause  of  action  from 
that  set  out  in  the  declaration.  The  allegation  therein  was 
that  the  defendant  kept  a  dog  v/hich  he  knew  was  accustomed 
to  bite  mankind,  not  that  he  kept  one  which  he  knew  to  be 
of  savage  and  ferocious  disposition.     The  instruction,  in  this 
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respect,  should  have  conformed  to  the  charge  in  the  declara- 
tion. 

The  instruction  was  wrong,  upon  the  point  of  damages,  in 
telling  the  jury  they  might  find  for  the  plaintiff  such  dam- 
ages as  in  their  judgment,  from  the  evidence  in  the  cause,  the 
plaintiff  ought  to  recover.  This  left  the  jury  free  scope  to 
give  such  damages  as,  according  to  their  individual  notions 
of  right' and  wrong,  they  might  think  the  plaintiff  ought  to 
recover,  unguided  by  any  legal  rule  of  damages,  and  without 
regard  to  the  damages  sustained. 

It  was  not  a  case,  upon  the  evidence,  for  the  giving  of  ex- 
emplary damages;  yet  the  instruction  left  the  jury  at  liberty 
to  give  any  amount  of  punitive  damages  they  might  have 
thought  the  plaintiff  ought  to  recover. 

The  plaintiff  was  entitled  to  recover  only  such  damages  as 
lie  had  sustained,  and  not  such  as  the  jury  might  think  he 
ought  to  recover. 

The  same  objections,  in  part,  are  applicable  to  the  second 
instruction;  and  it  was,  besides,  calculated  to  mislead  the  jury 
as  to  the  issue  involved,  and  lead  them  to  understand  that  the 
defendant  might  be  liable  in  the  action  merely  for  a  breach 
of  duty  in  permitting  the  dog  to  run  at  large. 

Both  these  instructions  which  'were  given  we  regard  as 
erroneous. 

We  think,  too,  it  was  error  to  refuse  the  instruction  asked 
on  behalf  of  the  defendant. 

The  supposed  kicking  of  the  dog  did  not  appear  to  have 
been  done  for  a  justifiable  purpose,  the  only  evidence  on  the 
subject  being  an  admission  of  the  plaintiff,  which  w^as  testi- 
fied to,  that  he  kicked  the  dog,  and  it  bit  him.  If  the 
plaintiff  wantonly  irritated  and  aggravated  the  dog,  and  the 
dog  bit  hira,  in  repelling  the  aggression,  and  not  from  a 
mischievous  propensity,  which' we  understand  to  be  the  pur- 
port of  the  instruction,  then  the  plaintiff  should  not  be  al- 
lowed to  recover  for  damages  caused  by  his  own  wrong. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Henky   Hitchcock 

V. 

Bartholomew  Fortier  et  al, 

1.  Vendor  and  y'e.'^d^'f.— failure  of  title  as  a  defense  to  suit  for  'purcliase 
money.  Where  a  wife,  having  a  claim  to  real  estate,  sold  the  same,  her 
h.usbaud  uniting  with  her  in  the  conveyance,  in  which  they  covenanted 
that  she  was  the  sole  heir  of  the  party  through  whom  she  claimed  to  de- 
rive title,  and  that  the  grantors  would  warrant  against  all  persons  claiming 
through  them ;  and  it  turned  out  the  claim  was  invalid,  so  that  the  pur. 
chaser  acquired  no  title  through  the  conveyance,  but  no  fraud  was  prac- 
ticed upon  him:  Held^  that,  as  the  grantors  were  not  guilty  of  any  fraud, 
and  made  no  covenants  as  to  the  title,  the  purchaser  could  not  resist  pay- 
ment of  his  notes  given  for  the  purchase  mone}^  on  the  ground  that  he 
acquired  no  title,  and  where  the  notes  were  secured  by  mortgage,  those 
holding  under  him  were  in  the  same  position. 

2.  If  the  owner  and  occupant  of  land  buys  an  outstanding  claim  there, 
to  to  avoid  litigation,  and  gives  back  a  mortgage,  he  may  resist  its  pay- 
ment if  fraud  has  been  practiced  upon  him,  or  if  the  vendor  of  the  out- 
standing claim  has  entered  into  covenants  that  are  broken;  but  if  no 
fraud  has  been  practiced,  and  no  covenants  made  respecting  the  title,  the 
mortgagor  can  not  insist  that  the  court  shall  order  the  sale  only  of  such 
title  as  he  acquired  by  his  purchase. 

3.  Deed — lohere  a  subsequently  acquired  title  passes  hy.  Where  a  party 
received  a  conveyance  for  land  without  covenants  for  title,  and  no  fraud 
was  practiced  upon  him,  and  gave  back  a  mortgage  containing  full  coven- 
ants to  secure  the  payment  of  the  purchase  money,  and  it  proved  that  he  ac- 
quired no  title  by  his  purchase,  but  he  afterwards  did  acquire  title  to  a 
portion  of  the  premises  from  another  source:  Held^  that  the  subsequently 
acquired  title  inured  to  the  benefit  of  the  mortgagee  by  virtue  of  the  coven- 
ants m  his  mortgage,  and  was  subject  to  be  sold  on  foreclosure. 

4.  Mortgage — mortgagee,  or  Ms  assignee  in  possession,  must  account  for 
rents.  Where  a  senior  mortgagee,  or  his  assignee,  is  in  possession  of  the 
mortgaged  premises,  he  must  apply  the  rents  towards  the  satisfaction  of 
his  debt,  and  can  not  permit  the  owner  of  the  equity  of  redemption  to  re- 
ceive them  to  the  prejudice  of  a  junior  mortgagee.  If  he  does,  it  seems 
that  he  will  be  postponed  to  the  junior  mortgagee  to  the  extent  of  the  rents 
and  profits  he  thus  improperly  allows  the  owner  of  the  equity  of  redemp- 
tion to  receive. 

5.  Same — satisfaction — merger.  In  this  case  the  senior  mortgagee,  be- 
fore the  filing  of  his  bill  to  foreclose,  had  been  in  the  receipt  of  the  rents 
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and  profits  under  an  amicable  arrangement  with  the  mortgagor.  After  the 
bill  was  filed,  one  D  acquired  the  equity  of  redemption,  when  the  senior 
mortgagee  had  a  receiver  appointed  to  collect  the  rents  from  A,  the  tenant 
of  the  premises.  D  then  conveyed  the  equity  of  redemption  to  B,  his  at- 
torney, and  then  bought  the  notes  and  mortgage  of  the  senior  mortgagee, 
who  united  with  D  in  a  notice  to  the  receiver  that  he  need  no  longer  col" 
lect  the  rents,  thus  leaving  D  in  possession,  with  A  as  his  tenant.  D,  through 
his  attorney,  B,  then  sold  the  tenant,  A,  the  property,  covenanting  to  con- 
vey, on  full  payment,  not  only  the  equity  of  redemption  then  standing  in 
the  attorney,  but  any  title  that  might  accrue  under  the  foreclosure  of  the 
senior  mortgage.  The  holder  of  the  junior  mortgage  was  seeking,  by 
cross-bill  in  the  same  suit,  to  foreclose  his  mortgage,  and  to  have  the  rents 
applied  upon  the  senior  one :  Held,  that  if  the  purchase  money,  or  enough 
of  it  to  satisfy  the  senior  mortgage,  had  been  paid  to  D  by  A,  the  purchaser 
of  the  equity  of  redemption,  there  was  no  reason  for  keeping  the  prior 
mortgage  alive  as  against  the  junior  one. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the  Hon. 
S.  D.  PuTERBAUGH,  Judge,  presiding. 

Xhis  was  a  bill  in  chancery,  by  the  appellee  against  McFad- 
den  and  others,  for  the  foreclosure  of  a  mortgage  given  by 
McFadden  in  April,  1849.  The  appellant,  who  was  made  a 
defendant,  filed  a  cross-bill  to  foreclose  a  second  mortgage 
given  by  McFadden  on  the  same  property.  The  material 
facts  are  stated  in  the  opinion. 

Mr.  D.  McCuLLOCH,  for  the  appellant. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

On  the  18th  of  April,  1849,  Angelica  Fortier,  claiming  cer- 
tain property  in  the  city  of  Peoria,  sold  the  same  to  one 
McFadden,  and,  with  her  husband,  executed  to  him  a  con- 
veyance covenanting  that  she  was  sole  heir  of  one  Francis 
Willette,  and  that  the  grantors  would  warrant  against  all  per- 
sons claiming  through  them.  McFadden  executed  to  Fortier 
his  notes  for  the  unpaid  portion  of  the  purchase  money,  and 
secured  them  by  a  mortgage  on  the  same  premises.  The 
mortgage  contained  full  covenants. 
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McFadden,  in  Febrnarv,  1850,  bought  from  one  Murray 
another  title  to  a  portion  of  the  premises,  under  which  he  ac- 
quired possession.  It  is  admitted  that  this  was  the  paramount 
title,  the  Fortier  claim  proving  to  be  invalid. 

In  1855,  McFadden  executed  another  mortgage  to  one  Til- 
lay,  to  secure  a  debt  due  him,  which  mortgage  subsequently 
came  by  assignment  to  Hitchcock,  the  appellant. 

The  original  bill  in  this  case  was  filed  to  foreclose  the  mort- 
gage given  to  Fortier,  and  a  cross-bill  was  filed  to  foreclose 
that  given  to  Tillay.  The  circuit  court  held  the  first  mort- 
gage valid,  and  decreed  its  foreclosure  for  the  amount  found 
to  be  due.  Hitchcock,  claiming  under  the  second  mortgage, 
brino^s  the  record  here. 

It  is  contended  by  counsel  for  appellant,  in  an  ingenious 
argument,  that  the  title  acquired  by  McFadden  from  Murray 
should  not  be  considered  as  inuring  to  the  benefit  of  Fortier, 
under  the  covenants  in  the  mortgage  made  to  him,  and  tWat 
those  covenants  should  be  considered  as  relating  only  to  the 
estate  acquired  by  Fortier  from  McFadden.  There  is,  at  its 
first  presentation,  a  certain  plausibility  in  this  view,  but  we 
do  not,  oh  consideration,  deem  it  sound. 

The  only  question  is,  whether  the  alleged  debt  from  McFad- 
den to  Fortier  is  a  valid  debt.  If  it  is,  Fortier  is  entitled  to 
the  same  benefit  from  his  mortgage  as  any  other  mortgagee, 
and  can  claim  the  application  of  the  same  rules  of  construc- 
tion that  would  be  applied  to  any  other  mortgagee. 

Neither  law  nor  equity  confines  the  vendor  of  land  to  the 
land  sold  as  a  means  of  enforcing  payment.  By  recoveriiig 
judgment  he  may  exhaust  all  the  other  property  of  his  debtor, 
if  necessary,  in  order  to  secure  payment.  So  the  vendor  of 
land,  taking  back  a  mortgage,  is  not  confined,  on  a  foreclosure, 
to  the  title  which  he  has  sold,  but  can  sell  whatever  title  the 
mortgagor  had  at  the  making  of  the  mortgage,  or  has  since 
acquired,  if  the  covenants  in  the  mortgage  are  such  as  to  pass 
a  subsequently  acquired  title. 
16 — 65th  III. 
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A  vendor  of  realty  sometimes  insists  upon  a  mortgage  cov- 
ering other  property  besides  that  sold.  Instead  of  doing  this, 
he  may  be  content  with- a  mortgage  upon  the  property  sold,  if 
the  mortgagor  is  willing  to  insert  such  covenants  as  will  cover 
after-acquired  titles,  and  forever  estop  him,  and  all  claiming 
under  him,  from  setting  up  a  title  adverse  to  that  of  the  mort- 
gagee, in  order  to  defeat  the  mortgage.  When  made  a  matter 
of  contract,  there  is  nothing  inequitable  in  this — nothing 
which  should  restrain  \x  court  of  chancery  from  enforcing  the 
contract. 

If  the  owner  and  occupant  of  a  piece  of  land  buys  an  out- 
standing claim,  to  avoid  litigation,  and  gives  back  a  mort- 
gage, he  may  resist  its  payment,  if  fraud  has  been  practiced 
upon  him,  or  if  the  vendor  of  the  outstanding  claim  has  en- 
tered into  covenants  that  are  broken.  But  if  no  fraud  has 
been  practiced,  and  no  covenants  Avere  given,  the  mortgagor 
can  not  insist  that  the  court  shall  order  the  sale  only  of  such 
title  as  he  acquired  by  his  purchase.  No  court  would  make 
such  a  decree,  and  yet  we  could  not  stop  short  of  it  if  we 
Avere  to  hold  as  urged  by  counsel  for  appellant. 

As  we  have  already  said,  the  only  question  is  as  to  the  va- 
lidity of  the  debt.  If  valid,  whether  arising  from  the  sale 
of  a  claim  to  the  mortgaged  premises,  or  from  a  loan  of 
money  to  the  mortgagor,  the  mortgagee  is  entitled  to  demand 
the  benefit  of  the  mortgage,  with  all  the  incidents  attached  to 
it  by  the  law. 

Here,  Fortier  neither  practiced  a  fraud  nor  covenanted  as  to 
his  title,  and  it  has  long  been  settled  in  this  State,  that,  where 
there  is  neither  fraud  nor  warranty,  the  purchaser  of  land  can 
not  resist  payment  of  the  notes  he  may  have  given,  on  the 
ground  that  he  did  not  acquire  title. 

In  ascertaining  the  amount  due  on  the  mortgage,  the  court 
charged  the  mortgagee,  Fortier,  with  rents  and  profits  for  a 
considerable  period,  but  held  him  not  liable  subsequent  to 
March  27,  1864.  The  refusal  to  charge  him  since  that  date 
is  assigned  as  error. 
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We  have  not  been  aided  in  this  case  by  an  argument  from 
appellee^  and  possibly  may  have  overlooked  some  considera- 
tions that  might  have  been  urged  in  behalf  of  the  decree  as 
rendered. 

Some  time  prior  to  the  commencement  of  the  suit,  Fortier 
had  been  in  receipt  of  rents  and  profits  by  an  amicable  ar- 
rangement between  him  and  McFadden. 

Soon  after  the  suit  was  commenced,  one  Darst  bought  from 
McFadden  the  equity  of  redemption.  Then,  on  the  applica- 
tion of  Fortier,  the  court  appointed  a  receiver  to  collect  the 
rents  from  one  Phillips,  the  occupant  of  the  premises.  Shortly 
after  this  order  was  made,  Darst  conveyed  the  equity  of  re- 
demption to  Lindsay,  his  attorney,  and  then  bought  from  For- 
tier the  notes  and  mortgage. 

The  conveyance  to  Lindsay  was  probably  made  in  anticipa- 
tion of  this  purchase,  and  to  prevent  the  raising  of  any  ques- 
tion in  regard  to  a  technical  merger.  But  if  it  was  for  that 
purpose,  there  was  nothing  in  it  illegal  or  objectionable. 
However,  when  Fortier  sold  his  notes  and  mortgage  to  Darst, 
they  united  in  a  notice  to  the  receiver  that  he  need  no  longer 
collect  the  rents,  thus  leaving  Darst  in  possession,  with  Phil- 
lips as  his  tenant.  The  next  step  was  the  execution  of  a  con- 
tract by  Lindsay  to  Phillips,  by  which  Lindsay,  for  a  valuable 
consideration,  sold  him  the  property,  and  covenanted,  on  the 
payment  of  the  purchase  money,  a  part  of  which  was  paid  in 
hand,  to  convey  to  him  not  only  his  own  title  as  owner  of  the 
equity  of  redemption,  but  any  title  that  might  accrue  under 
the  Fortier  mortgage. 

In  this  contract  Phillips  is  recognized  expressly  as  holding 
undei'  Darst,  and  it  is  provided  that,  in  case  the  premises  are 
redeemed  by  the  creditors  of  McFadden,  from  a  sale  under 
the  Fortier  mortgage,  Lindsay  shall  repay  to  Phillips  what- 
ever he  may  have  paid  on  the  contract,  and  settle  with  him 
as  tenant  of  Darst. 

If  this  transaction  was  what  it  purports  on  the  face  of  the 
contract  to  have    been — a  sale  by  Lindsay  of  the  equity  of 
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redemption,  with  an  agreement  to  convey  also  any  title  that 
might  be  derived  from  a  sale  under  the  Fortier  mortgage — 
and  if  the  purchase  money,  or  enough  of  it  to  satisfy  the 
mortgage,  has  been  paid  to  Darst,  as  is  fairly  to  be  inferred 
from  his  own  testimony,  we  do  not  see  why  this  mortgage 
should  be  kept  on  foot  to  the  prejudice  of  the  junior  mort- 
gagee. 

We  do  not  see  that  Darst  has  any  equities,  as  the  mortgage 
owned  by  him  is  paid  by  money  received  from  his  tenant, 
Phillips.  If  Phillips  has  any  equities  requiring  the  Fortier 
mortgage  to  be  kept  alive  for  his  protection,  as  against  the 
junior  mortgagee,  we  can  only  say  that  we  have  not  discovered 
them  in  the  record,  and  counsel  have  not  appeared  to  point 
them  out. 

Even  if  Darst  did  not  receive,  from  the  proceeds  of  Lind- 
say^s  sale  to  Phillips,  enough  money  to  satisfy  his  mortgage, 
or  any  part  of  the  money,  it  does  not  appear  why  he  did  not 
continue  to  collect  rents  from  Phillips,  who  was  in  possession 
as  his  tenant.  If  the  senior  mortgagee  is  in  possession,  he 
must  apply  the  rents  towards  the  satisfaction  of  his  debt,  and 
can  not  permit  the  owner  of  the  equity  of  redemption  to 
receive  them  to  the  prejudice  of  a  junior  mortgagee.  In  that 
event,  he  might  justly  be  postponed  to  a  junior  mortgagee  to 
the  extent  of  the  rents  and  profits  that  he  has  improperly  per- 
mitted the  owner  of  the  equity  to  receive.  1  Hilliard  on  Mortg. 
439  ;  Coppering  v.  Cooke,  1  Yern.  270;  Chapman  v.  Tanner,  ib. 
267. 

As  the  record  stands,  we  do  not  think  justice  has  been  done, 
and  we  must  reverse  the  decree  and  remand  the  case,  with 
leave  to  the  parties  to  take   further  testimony  if  they  desir«. 

Decree  reversed. 
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George  R.  H.  Hughs  et  ah 


EicHARD  B.  Washington  et  al. 

1.  Chancery  practice — decree  after  destruction  of  the  evidence,  before  it 
is  supplied.  Where  the  chancellor,  after  a  hearing  of  the  evidence  on  file, 
announced  his  conclusions,  but,  before  any  decree  was  signed  or  filed,  the 
records  and  all  the  pleadings  and  proofs  were  destroyed  by  fire,  and  the 
complainants  had  supplied  the  pleadings,  the  defendants  asked  to  have 
the  entering  of  final  decree  postponed  until  they  could  supply  the  evidence 
upon  which  it  was  based,  which  motion  was  denied,  and  the  court  ren- 
dered a  final  decree  against  the  defendants,  from  his  recollection  of  the 
destroyed  evidence :  Held,  that  the  court  erred,  and  that  it  should  have 
allowed  a  reasonable  time  for  the  defendants  to  have  supplied  the  evidence 
before  passing  the  decree,  as  that  was  the  only  means  by  which  the  defend- 
ants could  make  their  right  of  appeal  availing. 

2.  Same — preserving  the  evidence.  The  practice  in  the  courts  of  chan. 
eery  in  this  State,  dispensing  with  the  necessity  of  embodying  the  evidence 
in  the  decree,  or  its  substance,  as  required  under  the  English  system,  does 
not,  however,  dispense  with  the  necessity  of  preserving  the  evidence  in  the 
record  upon  which  the  decree  is  based. 

3.  On  appeal  from  a  decree,  each  party  has  the  right  to  rely  upon  the 
evidence  heard  in  the  court  below,  to  test  the  correctness  of  the  conclu- 
sions  and  findings  of  the  court,  and  the  appellate  court  will  look  into  the 
record  to  see  whether  the  evidence  warranted  the  court  below  in  finding 
the  facts  stated  in  the  decree.  The  appellate  court  will  be  guided  by  the 
evidence,  and  not  by  the  findings  of  the  inferior  court. 

4.  Decree — lohen  it  is  to  he  considered  as  entered.  Under  our  practice 
in  chancery,  the  decree  is  inchoate  until  it  is  approved  by  the  chancellor 
and  filed  for  record,  or  shall  be  recorded,  which  answers  to  the  passing 
and  entering  it,  in  the  English  court.  The  mere  oral  announcement  by  the 
chancellor  of  his  decision,  and  the  grounds  upon  which  it  is  based,  or 
reducing  them  to  writing,  is  no  more  than  the  minutes,  in  the  English 
practice.  Until  the  final  decree  has  been  filed  or  recorded,  the  chancellor 
may  alter,  amend,  change,  or  even  disregard,  all  he  has  said  in  his  min- 
utes. 

5.  Rehearing  in  chancery.  Before  the  final  decree  is  filed  for  record, 
or  is  recorded,  the  chancellor,  on  his  own  motion,  may  order  a  rehearing 
in  a  chancery  cause;  but  after  the  decree  is  spread  upon  the  recoids,  the 
whole  matter  is  beyond  his  control,  unless  it  be  upon  a  bill  of  review,  or  a 
bill  to  impeach  the  decree,  or  some  such  subsequent  proceeding.  It  is 
then,  and  only  then,  that  it  is  the  decree  of  the  court  and  res  adjudicata. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon, 
Wm.  W.  Farwell,  Judge,  presiding. 

Mr.  Benjamin  D.  Magpuder,  Mr.  Geo.  F.  Bailey  and 
Mr.  Wm.  L.  'Mitchell,  for  the  appellants. 

Messrs.  McCagg  &  Fuller,  and  Messrs.  Gookins  &  Rob- 
erts, for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

These  cases  present  substantially  the  same  questions,  and 
we,  therefore,  consider  them  as  one.  They  were  brought  by 
the  heirs  of  John  A.  Washington  against  George  R.  H.  Hughs 
and  the  heirs  of  Sanderson  Robert.  The  bills  were  filed  to 
set  aside  and  annul  contracts  of  sale  of  large  and  valuable  real 
estate  in  the  city  of  Chicago,  by  Hughs,  as  the  agent  of  Wash- 
ington's heirs,  to  Robert.  The  ground  alleged  for  rescinding 
the  contract  was  fraud. 

The  cases  were  heard  together,  in  the  circuit  court  of  Cook 
county,  on  the  6th  day  of  May,  1871.  The  evidence  was 
very  voluminous,  and  consisted  largely  of  letters  sent  and 
received  by  the  various  parties,  depositions  and  other  docu- 
mentary evidence. 

After  the  hearing  was  had,  it  is  claimed  that  the  court  be- 
low decided  the  cases  in  favor  of  the  complainants,  but,  before 
any  decree  was  rendered  or  enrolled,  the  fire  of  October  of 
that  year  destroyed  the  court  house  and  all  the  papers  in  the 
cases,  both  pleadings  and  evidence. 

Counsel  agreed  upon  and  restored  the  pleadings  in  the  cases. 
The  defendant  then  made  a  motion  for  time  to  retake  and  re- 
store all  of  the  destroyed  evidence,  and  urged  their  right  to 
have  the  evidence  restored  and  on  file  before  a  decree  should 
be  passed  and  filed  for  record  or  recorded. 

The  motion  of  the  defendants  was  denied,  and  the  court, 
from  memory  of  the  evidence,  pronounced  a  decree  in  each 
case,  and  they  were  duly  enrolled  and  became   final.     From 
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that  decree  the  defendants  appeal,  and  assign  the  refusal  of 
the  court  to  stay  the  rendition  of  the  decree  until  the  evidence 
could  be  restored,  as  one  of  the  errors  in  the  case;  and,  from 
the  view  we  take  of  the  case,  we  deem  it  unnecessary  to  con- 
sider any  other. 

According  to  the  ancient  practice  in  the  English  court  of 
chancery,  the  decree  recited  at  length  the  entire  pleadings  in 
the  case,  and  the  substance  of  the  evidence  contained  in  the 
depositions.  That  practice  has  been  slightly  modified  in  that 
court  in  modern  times,  but  its  decrees  still  contain  full  reci- 
tals. In  our  courts  of  chancery,  the  practice  has  permitted, 
but  not  required,  such  recitals,  especially  of  the  evidence. 
The  practice  has  obtained  neither  in  Great  Britain  nor  this 
country  to  set  out  the  depositions  in  full,  but  simply  to  recite 
the  substance  of  the  evidence  they  contain  pertinent  to  the 
issue. 

As  the  practice  in  chancery  has  always  req.uired  the  evidence 
to  be  in  writing,  or  if  oral,  to  be  reduced  to  writing,  and  pre- 
served in  the  record,  it  is  apparent  that  the  old  practice  of  em- 
bodying it  in  the  decree  was  not  material,  as  it  could  at  all  times 
be  referred  to  for  the  purpose  of  seeing  upon  what  the  decree 
was  based,  and  whether  it  was  sustained  by  the  evidence  ;  and 
hence,  our  practice  dispensed  with  embodying  it  in  the  decree. 
But  the  practice,  as  modified,  does  not  dispense  with  the  abso- 
lute necessity  of  preserving  the  evidence  in  the  record.  White 
V.  Morrison,  11  111.  361;  Wilhite  v.  Pearce,  47  111.  413;  Hill's 
Ch.  Pr.  319,  and  numerous  other  cases,  recognize  the  rule. 

On  an  appeal  from  the  decree,  each  party  has  the  right  to 
rely  upon  the  evidence  heard  in  the  court  below,  to  test  the 
correctness  of  the  conclusions  at  which  the  court  has  arrived; 
and,  in  such  a  case,  the  finding  of  the  facts  in  the  decree  will 
be  controlled  by  the  evidence  in  the  record,  where  it  appears 
that  it  has  all  been  preserved.  The  appellate  court  will  look 
into  the  record  to  see  whether  the  evidence  warrants  the  court 
in  its  action  in  finding  the  facts  stated  in  the  decree,  and  if, 
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from  all  the  evidence  that  was  heard,  it  appears  the  chancel- 
lor erred  in  the  finding  of  the  facts,  the  appellate  court  will 
disregard  the  findings,  and  will  be  controlled  by  the  evidence. 
Under  the  ancient  practice,  the  decrees  in  these  cases  would 
have  contained  a  complete  record  of  the  case,  and  from  it 
alone  the  appellate  court  could  have  determined  whether  error 
had  intervened;  and  if  the  evidence  had  been  preserved  in 
the  record,  the  same  result  would  follow  where  a  complete 
record  is  presented  for  consideration.  But  in  the  position  the 
case  now  occupies,  the  defendant  has  no  power  to  show  that 
the  facts  found  by  the  chancellor  in  the  decree  are  not  war- 
ranted by  the  evidence. 

It  is  an  undoubted  right,  enjoyed  by  every  litigant,  to  have 
the  judgment  or  decree  to  which  he  is  a  party  passed  upon 
and  reviewed  by  an  appellate  court.  This,  the  constitution 
has  guaranteed  to  him ;  nor  can  the  courts,  by  rules  of  prac- 
tice, deprive  him. of  the  right,  or  materially  impair  its  effi- 
ciency. And,  in  all  common  law  cases,  under  our  statute,  it  is 
the  duty  of  the  party  desiring  to  have  the  case  reviewed  on 
the  evidence,  to  preserve  it  in  the  record,  or  the  presumption 
will  be  indulged  that  the  court  below  acted  properly  in  its 
decision.  Not  so  with  a  decree,  as  no  presumption  is  indulged 
beyond  the  extent  to  which  it  is  sustained  by  the  proofs  ap- 
pearing in  the  record.  Hence,  it  devolves  upon  the  party  in 
whose  favor  it  is  rendered  to  preserve  evidence  that  will  sus- 
tain the  decree,  or  it  must  find  that  facts  were  proved  that 
will  sustain  the  decree,  or  it  will  be  reversed. 
.  Did  the  court  below  act  prematurely  in  rendering  these 
decrees  before  the  evidence  was  restored? 

It  is  contended  that  inasmuch  as  the  chancellor  had  heard 
the  evidence,  and  had  announced  what  his  decision  would  be, 
and  had  written  out  a  statement  of  the  grounds  for  the  de- 
cision, it  must  be  considered  that  the  case  was  finally  de- 
cided, and  nothing  remained  but  the  formal  matter  of  drawing 
and  passing  the  decree.  This  is  manifestly  not  the  correct 
view  of  the  question.     Under  the  English  practice,  after  the 
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bearing  is  had,  the  chancellor  pronounces  his  decree,  and  the 
registrar  takes  minutes  of  it,  and  they  are  usually  read  over 
by  him  to  the  parties,  or  their  solicitors,  and  copies  of  such 
minutes  are  generally  applied  for  and  furnished  to  the  par- 
ties. If  not  satisfactory,  J)y  reason  of  their  uncertainty,  or 
that  anything  has  been  omitted,  and  the  registrar  refuses  to 
correct  them^  application  may  be  made  to  the  court  to  correct 
them.  After  the  minutes  are  settled,  the  decree  is  then  drawn 
up  by  the  registrar,  and  delivered  to  the  party  who  demanded 
it.  "The  decree  having  been  returned,  and  an  office  copy 
taken  by  the  adverse  party,  the  next  step  to  be  taken  is  to 
have  it  passed  and  entered;  till  which  is  done,  the  decree  is 
only  i7ichoate.^'  2  Danl.  Ch.  Pr.  670.  But  this  practice  has 
not,  in  form,  obtained  in  this  State. 

But  our  practice  is,  in  principle,  the  same.  The  decree  is 
inchoate  until  it  is  approved  by  the  chancellor  and  filed  for 
record,  or  shall  be  recorded,  which  answers  to  the  passing  and 
entering  it,  in  the  English  conrt.  The  mere  oral  announce- 
ment of  the  chancellor  of  his  decision,  and  the  grounds  upon 
which  it  is  based,  or  the  reducing  them  to  writing,  is  no  more 
than  the  minutes  taken,  in  the  English  practice.  The  whole 
matter  is  completely  under  tlie  control  of  the  chancellor  un- 
til the  final  decree  has  been  filed  or  recorded.  Until  that 
time,  he  may  alter,  amend,  change,  or  even  disregard,  all  that 
he  had  said  in  his  minutes;  and  if,  upon  further  reflection,  he 
became  satisfied  his  conclusions  were  wrong,  it  would  be  his 
duty  to  reverse  his  announcement,  and  to  decree  as  he  was 
convinced  the  equities  of  the  case  required ;  or  if,  upon  fur- 
ther reliection,  he  should  doubt  the  correctness  of  his  conclu- 
sion, he  has  the  undoubted  right  to  order  a  rehearing,  on  his 
own  motion,  at  any  time  before  he  has  passed  the  decree,  and 
it  has  been  filed  for  record,  or  has  been  spread  upon  the 
record.  But  after  that  is  done,  the  whole  matter  is  beyond 
his  control,  unless  it  be  on  a  bill  of  review,  or  a  bill  to  im- 
peach the  decree,  or  some  such  subsequent  proceeding.     It  is 
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then,  and  not  till  then,  that  it  is  the  decree  of  the  court,  and 
is  res  acljudicata. 

There  was,  then,  no  decree  of  the  court  until  it  was  ap- 
proved and  filed  for  record,  or  was  recorded:  and  that  was 
the  time  the  case  was  decided  and  the  decree  was  rendered; 
and  there  was  at  that  time,  as  a  matter  of  fact,  no  evidence 
upon  which  to  base  the  decree.  Had  the  fire  occurred,  and 
the  papers  been  destroyed  before  the  court  heard  the  evidence 
read,  no  one  would  pretend  the  court  could  have,  after  its 
destruction,  rendered  a  decree  until  the  testimony  was  re- 
stored, or  if  the  evidence  had  been  but  partly  read  to  the  court, 
the  same  would  be  undeniably  true;  and  we  presume  it  would 
not  be  claimed  that  the  court  could  have  proceeded  to  decree, 
had  the  evidence  been  destroyed  after  it  was  heard  by  the 
court,  and  before  he  had  announced  what  decree  he  intended 
to  render;  and,  as  we  have  seen,  that  announcement  concluded 
no  one,  nor  did  it  legally  bind  the  court  to  adhere  to  the  an- 
nouncement. 

The  case,  it  is  true,  was  before  the  court  for  decision,  but 
was  not  finally  decided  until  the  decree  was  filed  for  record; 
and  w^e  have  seen  that  there  was  no  evidence  at  that  time 
upon  which  to  base  the  decree. 

The  court  below  should  have  allowed  the  evidence  to  be 
supplied  before  the  decree  was  passed  and  filed.  It  was  the 
only  means  by  which  their  right  of  appeal  could  be  rendered 
availing  to  the  parties. 

The  destruction  of  the  evidence  was  occasioned  by  one  of 
those  public  calamities  for  which  the  parties  were  in  nowise 
responsible;  and  such  being  the  case,  neither  of  them  should 
be  prejudiced  by  it,  beyond  what  can  not  be  repaired. 

We  are  clearly  of  opinion  that  the  court  below  erred  in 
rendering  the  decree  until  the  evidence  was  restored;  and,  for 
that  reason,  the  decree  of  the  court  below  must  be  reversed 
and  the  cause  remanded,  with  leave  to  appellants  to  restore 
the  evidence,  and,  for  that  purpose,  the  court  below  will  give 

them  a  reasonable  time. 

Decree  reversed. 
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KiNOWER  WORMLEY 
V, 

John    Gregg. 

1.  Animal — ^jroof  of  Tinowledge  of  dicious  Jiahit  in.  Where  plaintiff,  in 
an  action  on  the  case  against  the  owner  of  a  dog,  to  recover  damages 
sustained  by  his  team  running  away  in  consequence  of  an  attack  of  the  dog 
in  a  public  street,  alleged  in  his  declaration  that  the  defendant,  well  know- 
ing the  dog  was  of  a  fierce,  ferocious  and  mischievous  nature,  and  therefore 
improper,  dangerous  and  unsafe  to  suffer  him  to  go  at  large  upon  the  public 
streets  not  properly  secured,  and  that  the  dog  was  accustomed  to  run  out 
from  the  premises  of  the  defendant,  and  it  was  contended  that  under  the  act 
of  1853,  relating  to  dogs,  it  was  not  necessary  to  allege  or  prove  the  de- 
fendant's knowledge  of  the  propensity  of  his  dog:  Held,  that  as  the  action 
was  at  common  law  without  reference  to  this  statute,  it  was  necessary  to 
prove  the  scienter  as  charged  in  the  declaration. 

2.  It  is  only  when  the  declaration  alleges  the  defendant  to  be  the  owner 
of  the  dog  that  the  allegation  of  knowledge  of  its  vicious  propensity,  and 
proof  thereof,  is  dispensed  with. 

3.  New  trial — on  the  ground  of  newly  discovered  evidence.  Where  an 
application  for  a  new  trial  was  based  upon  the  fact  of  newiy  discovered 
evidence,,  which  was  merely  cumulative,  and  it  was  not  shown  by  the 
affidavit  of  the  proposed  witness:  Held,  no  error  to  refuse  the  application. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  Edwin  S.  Lhland,  Judge,  presiding. 

Messrs.  Stipp  &  Bowen,  for  the  appellant. 

Messrs.  Dickey,  Boyee  &  Richolsox,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

On  the  11th  of  February,  1853,  the  General  Assembly  of 
this  State  enacted  as  follows  :  That  the  owner  of  any  dog  or 
dogs  shall  be  liable  in  an  action  on  the  case  for  all  damages 
that  may  accrue  to  any  person  or  persons  in  this  State,  by 
reason  of  such  dog  or  dogs  killing,  wounding,  or  chasing  any 
sheep  or  other  domestic  animal  belonging  to  such  other  per- 
son or  persons,  and  when  the  amount  of  such  damage    does 
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not  exceed  one  hundred  dollars,  the  same  may  be  recovered 
by  an  action  before  a  justice  of  the  peace.  Sess.  Laws  1853, 
p.  124. 

At  the  November  term,  1869,  of  the  La  Salle  circuit  court, 
appellant  brought  an  action  on  the  case  against  appellee, 
alleging  in  his  declaration  that  the  defendant  kept  a  dog,  well 
kuowing  the  dog  was  of  a  fierce,  ferocious  and  mischiev- 
ous nature,  and  therefore  improper,  dangerous  and  unsafe  to 
suffer  him  to  go  at  large  upon  the  public  streets  not  properly 
secured,  and  that  the  dog  was  accustomed  to  run  out  from  the 
premises  of  the  defendant,  and  that  he  did  run  out  from  the 
premises  and  attack  plaintiff's  team  on  a  public  street  in  the 
village  of  Mendota,  thereby  causing  the  team  to  run  away, 
whereby  one  of  the  plaintiff's  horses  was  killed  and  his  wagon 
and  harness  injured. 

The  general!issue  was  pleaded  and  the  cause  tried  by  a  jury, 
resulting  in  a  verdict  for  the  defendant. 

Plaintiff  entered  his  motion  for  a  new  trial,  and  submitted 
therewith  his  affidavit  of  newly  discovered  evidence,  going  to 
the  proof  of  knowledge  by  the  defendant  of  the  vicious  nature 
of  his  dog. 

The  motion  was  overruled  and  judgment  rendered  on  the 
verdict,  to  reverse  which  the  plaintiff  appeals. 

His  first  point  is  that  the  verdict,  "  at  first  blush,"  is  con- 
trary to  the  evidence.  We  have  the  testimony  before  us,  and 
have  read  it  carefully,  and  can  not  concur  Avith  appellant  in 
his  view  of  it.  The  evidence  leaves  it  quite  doubtful  whether 
the  injury  was  caused  by  the  vicious  habit  of  the  horse  to  run 
away  without  a  sufficient  exciting  cause,  or  by  the  onset  of 
the  dog. 

The  next  point  made  is,  the  refusal  of  the  court  to  give 
plaintiff's  first  instruction,  and  modifying  others.  The  first 
instruction  was  as  follows: 

"First.  If  the  jury  believe,  from  the  evidence,  that  on  or 
about  the  14th  of  March,  1869,   the   defendant  kept  on  his 
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premises,  and  permitted  to  run  at  large,  a  dog  which  ran  out 
from  said  premises  and  attacked  and  frightened  tlie  plaintiff's 
team,  while  being  driven  along  a  public  street,  then  causing 
plaintiff^s  team  to  be  frightened  and  run  away,  and  one  of  his 
horses  to  be  killed,  then  the  jury  should  find  the  defendant 
guilty  and  should  assess  the  p]aintift*'s  damages  such  amount 
as  they  shall  believe,  from  the  evidence,  was  the  reasonable 
value  of  the  horse  so  killed/' 


Appellant  contends  that  refusing  this  instruction  was  error, 
but  admits  its  propriety  depends  on  the  proper  construction 
of  the  section  of  the  act  we  have  above  quoted. 

Appellant  contends  that  since  the  passage  of  this  act,  in  an 
action  like  this,  it  is  not  necessary  to  allege  or  prove  defendant's 
knowledge  of  the  habits  or  propensity  of  his  dog  to  commit 
injuries  like  those  of  which  complaint  is  made.  He  admits, 
before  the  passage  of  this  act,  that  it  was  necessary  both  to  allege 
the  sciente?'  and  to  prove  it. 

Again,  he  says  the  legislature  intended  by  this  act  just 
what  they  have  said,  that  any  person  to  whom  a  domestic 
animal  belongs  may  sustain  an  action  on  the  case  against  the 
owner  of  any  dog  for  all  damages,  and,  further,  that  it  is 
within  the  letter  and  spirit  of  the  statute  that  the  plaintiff 
should  have  been  allowed  to  recover  without  proving  the 
scienter.  This  statute,  he  insists,  is  suited  to  the  times,  etc., 
and  the  refusal  of  this  instruction  was  a  material  error,  and 
could  not  but  injure  appellant. 

Admitting  all  the  appellant  has  urged  on  his  view  of  the 
statute,  it  can  not  avail  him,  as  his  action  is  not  brought  under 
the  statute.  The  declaration  is  in  close  conformity  with  the 
well  known  precedents  in  the  books,  that  the  defendant 
wrongfully  and  injuriously  did  keep  a  certain  dog,  &c.,  he,  the 
said  defendant,  at  that  time  well  knowing,  &g. 

As  we  understand  the  statute,  it  is  only  in  a  case  where 
the  declaration  alleges  the  defendant  to  be  the  owner  of  the 
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dog,  that  the  allegation  of  knowledge  and  proof  thereof  is 
dispensed  with. 

The  action  being  at  common  law  without  any  reference  to 
the  statute,  the  principle  is  too  familiar  to  be  discussed  that 
..the  scienter  must  be  alleged  and  proved. 

This  element  being  omitted  from  the  instruction,  it  was 
properly  refused. 

This  disposes  of  the  case,  and  renders  it  unnecessary  to  say 
anything  upon  the  other  points  made. 

The  action  being  an  action  at  common  law,  the  knowledge 
of  the  propensity  of  this  dog  to  attack  a  team  of  horses  pass- 
ing through  a  public  street  of  the  village  of  Mendota,  should 
be  brought  home  to  the  defendant  and  proved.  It  is  averred  in 
the  declaration  simply  that  defendant  kept  a  ferocious  dog,  dan- 
gerous to  be  allowed  to  run  at  large,  well  knowing  the  dog  to 
be  such;  that  he  permitted  the  dog  to  run  at  large,  and  that 
the  dog  attacked  the  plaintiff's  team  on  a  public  street  in  the 
village  of  Mendota. 

•  The  common  law  precedents  go  further  than  this  in  the 
allegations.  In  alleging  the  scienter,  it  is  "  he,  the  said  de- 
fendant, during  all  that  time  well  knowing  that  the  said  dog 
then  was  used  and  accustomed  to  attack  and  bite  mankind,  etc.," 
if  that  be  the  cause  of  action.  As  our  statute  gives  other 
causes  of  action  against  an  owaier  of  a  dog,  the  allegation 
should  be  changed  accordingly. 

The  proof  is  also  unsatisfactory  as  to  the  knowledge  of  the 
defendant,  and  the  evidence  newly  discovered  is  merely  cumu- 
lative on  that  point,  and  the  affidavit  is  not  by  the  party 
proposed  to  be  made  the  witness. 

We  perceive  no  error  in  the  record  and  affirm  the  judg- 
ment. 

Judgment  affirmed. 
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William   Magee 
"Wilson  Magee. 

1.  Parent  and  child — -parenVs  right  to  child's  earnings.  The  father  is 
entitled  to  the  wages  and  ordinary  earnings  of  his  minor  son,  unless  such 
right  has  been  voluntarily  relinquished,  or  forfeited  by  some  act  on  the 
part  of  the  father.  The  rule  grows  out  of  the  obligation  of  the  father  to 
maintain,  support  and  educate  his  minor  son. 

2.  ^A.M'E— parent  not  entitled  to  gifts  or  extraordinary  gains  of  his  son. 
While  the  father  may  rightfully  receive  to  his  own  use  all  the  wages  or 
money  which  his  minor  son  ma}^  acquire  for  his  labor  or  service,  he  is  not 
entitled  to  any  extraordinary  gains  the  latter  may  acquire  out  of  the  usual 
course  of  his  service. 

3.  Ko  rule  of  the  common  law  is  better  settled  than  that  a  minor  may 
take  property,  real  or  personal,  by  gift,  donation,  devise  or  legacy,  and  hold 
the'same  independently  of  his  father.  Whatever  the  infant  acquires  which 
does  not  come  to  him  as  a  compensation  for  services  rendered,  belongs  ab- 
solutely to  him,  and  his  father  can  not  interpose  any  claim  to  it. 

4.  Sam-e— father  has  no  right  to  so?i's  bounty.  Where  a  bounty  was  given 
to  a  minor  to  procure  his  enlistment  in  the  military  service  of  the  United 
States,  and  paid  to  the  father,  held,  that  such  bounty  was  not  the  ordinary 
gains  of  the  son  in  any  service,  but  a  mere  gift,  and  that  the  father  was 
not  entitled  to  retain  the  same  as  against  his  son. 

5.  Mr.  Chief  Justice  Lawrence  and  Justices  Walker  and  Sheldon 
dissent,  holding  that  the  so-called  bounty  was  not  a  gift  or  gratuity,  in  the 
true  meaning  of  those  terms,  but  a  compensation  for  services  to  be  ren- 
dered, and  therefore  belonged  to  the  father  of  the  minor. 

Appeal  from  the  Circuit  Court  of  Winnebago  county  ;  the 
Hon.  William  Brown,  Judge,  presiding. 

Mr.  James  M.  Wight,  for  the  appellant 

Messrs.  Lathrop  &  Bailey,    for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  errors  assigned  on  the  rulings  of  the  court  in  giving 
and  refusing  instructions,  raise  all  the  questions  deemed  ma- 
terial to  the  decision  of  the  case. 
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The  action  was  brought  by  appellee,  who  is  the  son  of  ap- 
pellant, to  recover  %sum  of  money  which  it  is  alleged  appel- 
lant received  to  his  use  in  the  spring  of  1865. 

The  authorities  of  the  county  of  Cook,  and  of  the  9th  ward 
of  the  city  of  Chicago,  in  consideration  that  appellee  would 
enlist  in  the  military  service  of  the  United  States,  agreed 
to  and  did  pay  him  $450,  which  sum  was  paid  over  to  ap- 
pellant, and  is  the  money  now  in  controversy. 

It  is  not  denied  that  appellant  received  the  bounty  of 
appellee  about  the  time  he  enlisted,  in  1865,  but  the  defense 
sought  to  be  interposed  to  the  action  is,  that  appellee,  at 
the  date  of  his  enlistment,  was  a  minor  under  the  age  of 
eighteen  years,  and  that  appellant,  as  his  father,  was  en- 
titled to  his  earnings  during  his  minority,  and  the  bounty  paid 
to  him  was  in  fact  earnings,  and  hence  it  is  said  no  action  can 
be  maintained. 

It  is  a  familiar  principle,  that  a  father  is  entitled  to  the 
wages  and  ordinary  earnings  of  his  minor  son,  unless  such 
right  has  been  voluntarily  relinquished,  or  forfeited  by  some 
act  on  the  part  of  the  father.  The  rule  rests  on  the  theory 
that,  during  minority,  his  father  is  under  obligations  to  take 
care  of,  clothe  and  educate  his  minor  son,  and,  in  considera- 
tion thereof,  he  is  entitled  to  receive  whatever  wages  the  son 
may  earn  during  that  period. 

While  the  father  may  rightfully  receive  to  his  own  use  all 
the  wages  or  money  which  the  son  may  acquire  for  his  labor 
or  service,  he  is  not  entitled  to  any  extraordinary  gains  which 
the  minor  may  acquire  out  of  the  usual  course  of  his  service. 

The  case  of  Carson  v.  Watts,  3  Doug.  350,  was  an  action  by 
the  master  to  recover  prize  money  gained  by  an  apprentice 
serving  on  board  a  letter  of  marque  ship,  and  it  was  held  that 
the  master  could  not  recover,  on  the  ground  that  it  was  not 
the  ordinary  earnings  of  the  apprentice. 

Whatever  may  be  the  true  definition  of  the  money  in  this 
instance,  whether  it  was  earnings  or  mere  bounty,  it  was  cer- 
tainly not  the  ordinary  gains  of  the  son  in' any  service,  and 
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under  the  rule  in  Carson  v.  Watts,  supra,  would  not  go  to  the 
father. 

No  rule  of  the  common  law  is  better  settled  than  that  a  mi- 
nor may  take  property,  real  or  personal,  by  gift,  donation,  de- 
vise or  legacy,  and  hold  the  same  independently  of  his  father. 
Farmelee  et  al  v.  Smith,  21   111.  620. 

The  money  which  is  the  subject  of  this  action,  is  what  it 
purports  to  be — bounty.  It  Avas  not  wages,  in  the  ordinary 
meaning  of  that  term.  It  was  given  to  ap])ellee  to  induce 
him  to  enter  the  military  service  of  the  United  States  for  a 
certain  fixed  compensation. 

Anything  that  is  a  mere  gratuity,  a  gift,  to  a  minor,  not  com- 
pensation for  services,  belongs  absolutely  to  him,  and  his  father 
may  not  withhold  it. 

An  illustration  may  be  given:  If  a  person  involved  in 
sudden  peril  should  be  rescued  by  a  minor,  and  such  person 
should  bestow  upon  him  a  munificent  reward,  surely  his 
father  could  not  claim  it  on  the  ground  it  was  compensation 
for  services. 

In  Banks  v.  Conant,  14  Allen,  497,  it  was  said  by  the  court : 
"Whatever,  therefore,  an  infant  acquires  which  does  not  come 
to  him  as  a  compensation  for  services  rendered,  belongs  abso- 
lutely to  him,  and  his  father  can  not  interpose  any  claim  to  it.'' 

The  case  last  cited  is  analogous  to  the  one  at  bar,  and  it 
was  there  held  that  bounty  paid  to  a  minor  to  induce  him  to 
enlist  in  the  military  service,  belonged  to  such  minor,  and  his 
father  could  not  recover  it. 

In  this  instance  the  money  was  not  given  to  appellee  in 
consideration  of  services  rendered  or  to  be  rendered,  for  he 
might  ha\e  been  discharged  on  the  next  day  after  he  was 
mustered  into  the  service,  on  account  of  sudden  inability  to 
serve  longer,  and  he  would  still  have  been  entitled  to  retain 
his  bounty. 

The  instructions  given  on  behalf  of  appellee  embody,  in 
substance,  the  principles  stated,  and  were  such  as  the  charac- 
ter of  the  case  required. 
17— 6oTH  III. 
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There  was  no  error  in  the  court  in  refusing  to  give  instruc- 
tions that  asserted  a  contrary  doctrine,  and  the  judgment 
must  be  affirmed. 

Judgment  affirmed, 

Mr.  Chief  Justice  Lawrence,, Mr.  Justice  Walker,  and 
Mr.  Justice  Sheldon,  dissent,  holding  that  the  so-called 
bounty  was  not  a  gift,  or  gratuity,  in  the  true  meaning  of  those 
terms,  but  a  compensation  for  services  to  be  rendered,  and 
therefore  belonged  to  the  father  of  the  minor. 


William  E.  Burr  et  al, 

V. 

Adolph  C.  Mueller  et  al, 

1.  Purchaser — whether  purchaser  of  an  undivided  interest  in  land  may 
purchase  under  incumbrance  given  by  his  grantor.  Where  A  purchased  a 
tract  of  land,  giving  a  deed  of  trust  to  secure  the  deferred  payments,  and 
then  conveyed  the  undivided  half  of  the  land  to  B,  and  afterwards  gave  a 
mortgage  on  his  undivided  half  to  the  infant  heirs  of  C",  and  B,  after  this, 
purchased  the  entire  premises  at  the  trustee's  sale  under  the  deed  of  trust, 
when  the  heirs  of  C  filed  their  bill  to  foreclose  their  mortgage,  alleging 
that  the  purchase  by  A  in  the  first  instance  was  for  the  joint  benefit  of  him- 
self and  B,  and  therefore  B  was  bound  to  pay  one-half  of  the  incumbrance 
under  which  he  acquired  the  whole  title :  Held,  that  the  conveyance  by  A 
to  B,  in  the  absence  of  proof  that  it  was  made  in  pursuance  of  some  orig- 
inal agreement,  or  under  the  relation  of  partners  or  principal  and  agent, 
would  be  presumed  to  have  been  a  sale  or  a  gift,  and  that  it  would  be 
presumed  to  have  been  a  sale  rather  than  a  gift;  and  that  the  fact  of  such 
conveyance,  standing  alone,  could  not  be  made  the  basis  of  a  liabilit}'-  on 
the  part  of  B  to  pay  A's  individual  notes  for  the  purchase  money. 

4.  Tenants  in  common — right  of  one  tenant  in  common  to  purchase  his 
co-tenanVs  estate  under  a  prior  incumbrance  given  by  the  latter.    Where  A, 
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the  owner  of  land,  after  giving  a  deed  of  trust  thereon,  conveyed  the  undi- 
vided half  thereof  to  B :  Held^  that,  as  the  interests  of  A  and  B,  as  tenants 
in  common,  did  not  accrue  under  the  same  instrument,  act  of  the  parties  or 
by  operation  of  law,  in  the  absence  of  any  engagement  or  understanding 
with  one  another,  they  did  not  stand  in  such  confidential  relations  in  re. 
gard  to  each  other's  interests  that  B  would  not  be  permitted  in  equity  to 
purchase  the  estate  of  A  at  a  sale  under  a  power  in  A's  trust  deed, 

3.  Same — may  deal  with  each  other.  It  is  the  general  doctrine  that  ten- 
ants in  common  are  separately  seized,  and  there  is  no  privity  of  estate  be- 
tween them.  They  may  enfeoff  or  convey  to  each  other  the  same  as  if  they 
dealt  with  a  stranger. 

4.  Same — who  may  take  advantage  of  purchase  made  ly  one  tenant  in  com- 
mon of  an  outstanding  incimibrance.  Where  one  tenant  in  common  acquires 
title  under  an  outstanding  incumbrance  which  each  is  equally  bound  to 
discharge,  the  purchase  will  not  be  void,,  but  the  other  tenant,  in  equity, 
will  have  the  right  to  elect  within  a  reasonable  time  thereafter  to  avail 
himself  of  the  purchase  by  offering  to  contribute  his  due  proportion  of  the 
sum  expended  in  the  purchase;  and  this  right  of  option  is  personal,  and 
does  not  attach  to  the  estate,  so  that  a  mortgagee  of  such  tenant  in  common 
can  not  exercise  the  same. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Moore  &  Caulfield,  for  the  appellants. 

Messrs.  Eosenthal  &  Pence,  and  Mr.  Sidney  Smith,  for 
the  appellees. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  is  a  bill  to  foreclose  a  mortgage  under  somewhat  pe- 
culiar circumstances.  The  court  below  sustained  a  demurrer 
to  the  bill,  and  no  amendment  being  proposed  it  was  dismissed. 
The  plaintiffs  bring  the  record  to  this  court  by  appeal. 

It  appears  that  William  H.  Brand,  December  26,  1856, pur- 
chased and  took  a  conveyance  of  the  premises  in  question 
from  one  Keestling,  giving  to  the  latter,  for  the  deferred  pay- 
ments of  the  purchase  money,  his  three  promissory  notes  of 
that  date,  payable  to  the  order  of  Keestling  in  one,  two  and 
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three  years,  respectively,  after  date,  for  the  sum  of  $2968.50 
each,  with  interest,  and  to  secure  which  he,  at  the  same  time, 
executed  a  trust  deed  covering  the  premises  purchased,  to  one 
Mueller,  as  trustee,  with  a  power  of  sale  in  case  of  default  in 
payment  of  any  part  of  the  sums  secured. 

The  bill  also  alleges  that,  after  the  execution  of  the  notes 
and  deed  of  trust,  Brand  conveyed  an  undivided  half  of  the 
premises  to  one  William  A.  Dudley;  afterwards,  on  the  27th 
of  June,  1859,  Brand  mortgaged  his  undivided  half  to  mort- 
gagees described  as  ^Hhe  infant  heirs  of  W.  M.  Brand,  de- 
ceased," to  secure  an  individual  indebtedness  to  them. 

It  further  appears  by  the  bill,  that,  default  having  been 
made  in  the  payment  of  the  notes  to  Keestling,  the  premises 
Avere  sold  on  the  23d  of  July,  1862,  by  Mueller,  the  trustee, 
under  the  power  of  sale;  were  purchased  by  and  conveyed  to 
Dudley,  the  co-tenant  of  Brand. 

And  it  is  alleged  that  the  premises  were,  in  the  first  instance, 
purchased  and  held  by  said  Brand,  in  his  name,  but  for  the 
joint  benefit  of  himself  and  said  Dudley;  that  the  latter  was 
justly  and  legally  bound  to  pay  the  one  half  of  said  notes  so 
held  by  Keestling;  that  at  the  time  of  the  sale  by  the  trustee, 
it  was  Dudley's  duty  to  have  paid  the  notes,  and  not  permit- 
ted the  sale  of  the  premises ;  that  he  and  Brand  each  owed 
the  whole  of  said  notes,  and  the  purchase  at  the  trustee's  sale 
was,  in  fact,  made  for  and  on  the  joint  account  of  himself  and 
said  Brand;  that  such  purchase  could  only  result  as  a  pur- 
chase by  both  ;  and  the  deed  from  Brand  to  Dudley  of  an  un- 
divided half  was  on  record,  showing  that  the  premises  were 
the  joint  property  of  the  two.  The  bill  also  shows  that  Dud- 
ley and  Brand  were  both  dead,  the  latter  dying  the  14th  of 
October,  1866. 

This  bill  was  filed  June  15,  1872,  by  appellants,  claiming 
as  mortgagees  under  the  mortgage  made  by  William  H.  Brand 
to  the  infant  heirs  of  W.  M.  Brand,  deceased,  June  27,  18-^9, 
for  the  purpose  of  having  the  lien  of  that  mortgage  dechired 
paramount  to  any  title  acquired  under  the  trustee's  sale,  even 
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as  against  purchasers  from  or  under  Dudley,  and  to  have  a 
decree  of  foreclosure  and  sale  to  pay  appellants^  debt. 

No  fraud,  or  irregularity  in  the  trustee's  sale  is  alleged. 

The  bill  shows  no  relation  such  as  partner  existing  between 
Brand  and  Dudley;  nor  does  it  profess  to  state  that  Brand 
purchased  of  Keestling,  for  the  joint  benefit  of  both,  under 
any  agreement  between  them  to  that  effect,  or  that  it  was  done 
with  Dudley's  authority,  or  without  his  authority,  and  subse- 
quently ratified  by  him. 

There  is  no  allegation  of  any  express  agreement  on  Dud- 
ley's part  to  become  responsible  for  the  notes  jointly  with 
Brand,  or  otherwise;  nor  circumstances  stated  with  sufficient 
certainty  from  which  such  an  agreement  can  be  implied. 

It  is  alleged  that  the  conveyance  of  an  undivided  half  was 
made  to  Dudley  after  the  execution  of  the  trust  deed  by 
Brand  to  Mueller.  No  other  time  or  circumstance  is  stated 
except  the  mere  fact  that  the  deed  to  Dudley  was  recorded, 
but  when  that  was  does  not  appear.  That  conveyance,  in  the 
absence  of  other  circumstances  or  allegation  showing  that  it 
Avas  made  in  pursuance  of  some  original  agreement,  or  under 
the  relation  of  partners,  or  principal  and  agent,  will  be  pre- 
sumed to  have  been  a  sale  or  a  gift,  and  the  law  Avill  pre- 
sume it  to  have  been  the  former  rather  than  the  latter;  but  the 
fact,  standing  alone  as  it  does,  can  not  be  made  the  basis  of  a 
liability  on  the  part  of  Dudley  to  pay  Brand's  individual  notes 
to  Keestling. 

This  case,  therefore,  is  devoid  of  all  special  circumstances, 
imposing  a  duty  to  be  performed  by  Dudley  inconsistent  with 
his  character  as  purchaser  at  the  trustee's  sale.  Then  the  real 
question  is,  did  such  a  duty  arise  from  the  relation  alone  of 
tenant  in  common?  Under  the  circumstances  here  disclosed, 
we  think  not.  The  interests  of  Brand  and  Dudley,  as  tenants 
in  common,  did  not  occur  under  the  same  instrument,  act  of 
the  parties  or  of  the  law. 

In  the  absence  of  any  engagement  or  understanding  with 
one  another,  they  did  not  stand  in  such  confidential  relations 
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in  regard  to  each  other's  interest,  that  one  of  them  would  not 
be  permitted  in  equity  to  purchase  the  estate  of  the  other  at 
a  sale  under  a  power  which  the  latter  had  given  to  an  agent. 

It  is  the  general  doctrine  that  tenants  in  common  are  sepa- 
rately seized,  and  there  is  no  privity  of  estate  between  them ; 
they  may  enfeoff  or  convey  to  each  other  the  same  as  if  they 
dealt  with  a  stranger.     4  Kent's  Com.  369. 

If  Dudley  had  purchased  and  taken  a  conveyance  directly 
from  Brand  of  his  interest,  would  counsel  contend  that  the 
transaction  was  forbidden,  by  the  rule  of  public  policy  upon 
which  courts  of  equity  act  in  regarding  with  jealousy  the 
dealings  between  persons  who  stand  in  confidential  relations 
towards  each  other?  We  think  not.  Then,  if  it  was  not  the 
duty  of  Dudley  to  pay  Brandos  notes  to  Keestling,  or  such 
duty  is  not  shown  by  the  bill,  what  difference  can  there  be,  in 
principle,  between  a  purchase  made  directly  with  Brand  in 
person,  and  one  accomplished  through  his  constituted  agent  in 
in  the  mode  authorized  ?  We  confess  ourselves  wholly  unable 
to  perceive  any  difference  whatever,  and  are  of  the  opinion 
that,  upon  principle  and  authority,  Dudley  had  the  right,  un- 
der the  circumstances  of  this  case,  to  purchase  his  co-tenant's 
interest  at  the  trustee's  sale.  Hinhley  v.  Green,  52  111.  230 ; 
Britten  v.  Handy,  20  Ark.  381 ;  Baird  v.  Baird,  1  Dev.  & 
Batt.  Eq.  524. 

Dudley  did  not  purchase  an  outstanding  title  or  incum- 
brance adverse  to  or  affecting  the  common  title  of  his  co-tenant 
and  himself,  but  he  purchased  the  several  estate  of  his  co- 
tenant  under  a  power  and  in  the  mode  in  which  such  co-tenant 
authorized  the  same  to  be  sold  in  case  he  failed  to  pay  the 
notes  he  had  given  for  purchase  money. 

This  case  is  entirely  distinguishable  from  that  of  VanHorne 
V.  Fonda,  5  Johns.  Ch.  R.  388,  and  all  those  of  that  class. 

But  even  conceding  that  this  case  falls  within  the  principle 
of  Van  Home  v.  Fonda,  supra,  still,  the  purchase  by  Dudley 
was  not  void.  It  simply  gave  rise  to  an  equity  in  Brand's  fa- 
vor to  elect  within  a  reasonable  time  to  avail  himself  of  the 
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benefit  of  the  purchase  by  offering  to  contribute  his  due  propor- 
tion of  the  sum  expended  in  the  purchase.  This  was  a  per- 
sonal option^  and  not  a  right  attaching  to  the  estate. 

The  bill  is  wholly  silent  in  respect  to  any  attempt  to  exer- 
cise this  right  of  election  on  the  part  of  Brand,  or  his  heirs. 

The  sale  occurred  in  July,  1862.  This  bill  was  filed  in 
June,  1872,  by  the  mortgagees  in  a  junior  mortgage  upon 
Brand's  several  estate.  There  is  no  principle,  of  which  we 
are  aware,  upon  which  such  mortgagees  can  exercise  an  option 
given  by  equity  to  their  mortgagor  personally,  of  which  neither 
he  nor  his  heirs  ever  availed  themselves. 

The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 


The  Town  of  Big  Grove 

V. 

George  Wells. 

1.  Municipal  subscription — louds  and  coupons  issued  to  different  com- 
pany tha7i  tluit  named  in  ccUl  for  election,  void.  In  a  suit  upon  coupons 
attached  to  bonds  payable  to  the  "  Illinois  Grand  Trunk  Railway  Com- 
pany," and  indorsed  by  the  company  to  the  plaintiff,  it  was  shown  that 
the  bonds  and  coupons  were  issued  by  the  township  authorities  under  a 
vote  of  the  township  at  an  election  in  which  the  call  and  notice  of  the 
election  referred  to  the  taking  of  stock  in,  and  the  issue  of  bonds  to  "  the 
Eastern  Division  of  the  Illinois  Grand  Trunk  Railway,"  formerly  known 
as  the  Joliet  and  Mendota  Division  of  the  Joliet  and  Terre  Haute  Rail- 
road: Reld,  that  under  the  vote  the  township  otScers  had  no  authority 
whatever  to  issue  the  bonds  and  coupons,  and  that  they  were  consequently 
void. 

2.  If  the  Illinois  Grand  Trunk  Railway  Company  and  the  Eastern 
Division  of  the  Illinois  Grand  Trunk  Railway  were  the  same  company, 
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or  the  one  had  been  merged  into  the  other,  it  was  necessary  to  have  shown 
that  fact  to  authorize  a  recovery  on  the  coupons. 

3.  The  vote  of  a  subscription  and  the  issue  of  corporate  bonds  to  a 
particular  and  short  division  of  a  railroad,  will  not  confer  any  authority 
to  issue  bonds  in  aid  of  the  construction  of  the  entire  line  of  the  road,  and 
payable  to  the  company  representing  the  whole  of  the  proposed  road. 

Writ  of  Error  to  the  Circuit  Court  of  La  Salle  county; 
the  Hon.  Edwin  S.  LELAND/Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  the  appellee, 
against  the  appellant,  in  the  circuit  court  of  Kendall  county, 
upon  certain  coupons  attached  to  the  bonds  of  the  town  pay- 
able to  the  "  Illinois  Grand  Trunk  Railway  Company,'^  and 
by  it  indorsed  to  the  appellee.  The  venue  of  the  cause  was 
changed  to  La  Salle  county,  where  a  trial  was  had  resulting 
in  a  verdict  and  judgment  in  favor  of  the  appellee.  The  ma- 
terial facts  upon  which  the  case  was  decided  are  stated  in  the 
opinion. 

Mr.  5.  C.  Cook,  for  the  plaintiff  in  error. 

Messrs.  Bushnell  &  Bull,  and  Mr.  Geo.  S.  Eldridge, 
for  the  defendant  in  error. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

The  coupons  in  suit  are  payable  to  the  "Illinois  Grand 
Trunk  Railway."  The  petition  for  the  election,  the  notice 
given,  and  all  the  proceedings,  prior  to  the  issue  of  the  bonds, 
refer  to  the  taking  of  stock  in,  and  the  issue  of  bonds  to, 
"  the  Eastern  Division  of  the  Illinois  Grand  Trunk  Rail- 
way." The  petition  further  characterizes  the  road  as  "having 
formerly  been  known  as  the  Joliet  and  Mendota  Division  of 
the  Joliet  and  Terre  Haute  Railroad,"  and  the  notice  of  the 
election  speaks  of  it  as  "  formerly  known  as  the  Joliet  and 
Mendota  Railway." 

We  only  know  of  the  existence  of  any  corporation  known 
as    the  "  Illinois  Grand  Trunk  Railway,"  from  a  concession 
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on  the  trial?  that  the  portion  east  of  Meudota  was  called  the 
Eastern  Division,  and  that  west  of  it  was  called  the  Western 
Division  of  the  ''  Illinois  Grand  Trunk  Railway.''  We  know 
nothing  as  to  its  location  or  termini,  or  its  identity  with  the 
road  in  regard  to  which  the  election  was  called. 

The  name  of  the  corporation  in  the  bond  is  entirely  differ- 
ent from  the  name  of  the  corporation  in  the  petition  and 
notice,  and  no  proof  has  been  submitted  that  they  are  the 
same,  or  that  the  one  has  been  merged  in  the  other.  When 
the  discrepancy  was  shown  to  exist,  it  was  incumbent  on  the 
plaintiff  below  to  prove  the  identity  of  the  two  corporations. 
When  the  coupons  had  been  introduced,  and  then  the  petition 
and  notice  of  the  election  were  presented,  and  there  was  no 
further  proof,  the  conclusion  was  inevitable  that  the  author- 
ities of  the  town  had  exceeded  their  power. 

They  were  limited  to  the  terms  of  the  notice  calling  the 
election.  That  indicated  the  corporation  in  favor  of  issuing 
bonds  to  which,  the  people  consented  by  the  vote.  The  bonds 
were  then  issued  in  favor  of  one  corporation,  and  the  vote 
was  given  in  favor  of  another. 

One  was  called  "  the  Eastern  Division  of  the  Illinois 
Grand  Trunk  Railway,  formerly  known  as  the  Joliet  and 
Mendota  Railway.''  The  other  was  called  "  the  Illinois 
Grand  Trunk  Railway."  How  is  it  possible  that  there  can 
be  no  variance,  and  that  they  are  substantially  the  same? 
Were  they  the  same  in  length,  capacity,  liability  and  expense 
of  construction  and  operation?  If  so  the  proof  does  not  show 
it.  They  certainly  were  not  the  same  in  name.  One  was  the 
whole,  the  other  a  part. 

Tlie  fair  construction  of  the  language  in  the  notice  would 
restrict  the  subscription  to  a  road  formerly  known  as  the 
^'Joliet  and  Mendota  Railway."  These  words  must  have 
been  inserted  for  a  purpose.  They  indicated  to  the  voters  the 
road  in  aid  of  which  they  were  called  upon  to  vote.  The  proof 
wholly  fails  to  disclose  whether  tlie  road  known  as  the  Joliet 
and  Mendota  Railway,  or  whether  the  '^Eastern  Division" 
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are  more  or  less  in  length  than  the  road  operated l)y  the  payee 
corporation. 

The  concession  upon  the  trial  does  not  aid  the  difficulty. 
The  question  is,  what  was  the  necessary  understanding  of  the 
voters  from  the  language  of  the  notice,  and  not  what  might 
have  been  the  fact  independent  of  the  notice.  It  does  not 
indicate  a  western  division  except  by  inference.  The  atten- 
tion of  the  voters  was  called  to  a  known  line  of  road,  one 
with  which  they  had  probably  been  familiar.  The  designation 
was  so  specific  as  to  direct  the  voters  particularly  to  the 
^'  Eastern  Division,^'  and  not  to  the  entire  line;  and  so  far  as 
the  record  shows,  the  people  may  not  have  known,  at  the  time 
of  the  vote,  of  any  other  road  than  the  ^^  Joliet  and  Mendota 
Eailway.^' 

There  was  full  power  granted  to  vote  a  subscription,  but 
we  can  not  say  that  a  subscription  has  ever  been  voted  to  the 
corporation  to  which  the  coupons  are  payable.  The  people 
might  never  have  voted  as  they  did  if  the  name  of  the  cor- 
poration claiming  the  bonds  had  been  inserted  in  the  petition 
and  notice,  and  the  result  might  have  been  altogether  dif- 
ferent. 

It  would  be  a  dangerous  precedent  to  sanction  the  validity 
of  the  bonds.  The  people  might  then  be  easily  entrapped  to 
aid  an  enterprise  which  was  not  dreamed  of  at  the  time  of 
election.  An  unfair  advantage  might  readily  be  taken  by 
calling  the  attention  of  the  voters  to  a  particular  and  short 
division  of  a  road,  as  was  done  in  this  case,  and  then  claim 
the  bonds  for  the  construction  of  an  extensive  line  in  which 
they  might  never  have  embarked,  and  which  might  not  be  of 
the  same  local  benefit.  The  majority  of  the  court  think  the 
judgment  should  be  reversed  and  cause  remanded. 

Judgment  reversed. 
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James  H.  Ely 

V, 

Geokge  T.  Hanford. 

1.  Agency — agent — when  liable  to  principal  —  money  fraudulently  ob- 
tained. Where  an  agent  purchases  land  for  his  principal,  the  purchase 
being  that  of  the  latter,  he  is  entitled  to  the  full  benefit  of  the  contract; 
and  if  the  agent,  by  representing  that  he  paid  a  larger  sum  for  the  prop- 
erty than  he  actually  did,  obtains  from  the  principal  more  than  the  actual 
price,  the  latter  may  recover  of  the  agent  the  difference  between  the  sum 
received  by  him  and  that  actually  paid. 

2.  SAM.B— fraudulent  sale  by.  Where  an  agent  sells  to  his  principal  his 
own  property  as  the  property  of  another,  without  disclosing  the  fact  of  his 
interest,  this  will  be  such  a  fraud,  in  law,  as  will  give  the  principal  the 
right  to  avoid  the  sale  in  toto. 

3.  But  where  A  and  B  had  contracted  for  the  purchase  of  a  lot  at  |2500, 
and  A,  in  a  few  days  after,  undertook  to  purchase  the  same  lot  as  the  agent 
of  C,  without  disclosing  his  interest,  or  the  fact  that  he  and  B  had  pur- 
chased it,  but  representing  that  it  was  wholly  owned  by  another,  and  it 
could  by  obtained  for  $4050,  which  sum  C  paid  him,  and  he  caused  the 
original  vendor  to  convey  the  title  to  C :  Held,  that  C,  upon  discovering 
the  facts,  had  the  right  to  avoid  the  contract,  by  tendering  a  re-conveyance, 
and  recover  back  the  consideration  paid  by  him,  but  that  he  could  not  re- 
tain the  title  and  recover  from  A  the  difference  between  what  he  paid  and 
the  price  paid  by  A  and  B. 

4.  But  if  A  was  the  agent  of  C  to  purchase  the  lot  before  or  at  the 
time  he  purchased  the  same  in  the  name  of  A  and  B,  and  paid  only  $2500 
therefor,  and,  by  representing  that  the  lot  cost  $4050,  obtained  the  latter 
sum  from  his  principal,  then  he  would  have  been  liable,  in  assumpsit,  to 
the  principal,  for  the  difference. 

5.  Estoppel  m  pais — to  deny  agency.  Where  A  had  contracted  for  the 
purchase  of  a  lot,  taking  the  contract  to  himself  and  B,  and  when  em- 
ployed by  C  to  purchase  the  same  for  him,  concealed  this  fact,  and  repre- 
sented that  the  property  was  owned  by  another,  and  that  it  could  be  pur- 
chased at  a  sum  considerably  in  excess  of  what  it  had  been  bought  for,  it 
was  contended  that  A  was  thereby  estopped  from  denying  his  agency  in 
making  his  original  purchase :  Held,  that,  as  C  was  not  deceived  as  to  the 
qualit}^  or  value  of  the  lot,  the  doctrine  of  estoppel  could  not  be  applied. 

6.  Agency — misrepresentation — measure  of  recovery.  Where  the  defend- 
ant, when  employed  as  the  agent  of  the  plaintiff  to  purchase  a  lot  for  the 
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latter,  represented  that  the  lot  belonged  to  the  former  owner,  and  could  be 
had  for  |4050,  aiid  thereby  obtained  that  sum  from  the  plaintiff,  while,  in 
fact,  defendant  and  A  held  a  contract  of  purchase  for  the  same  at  $2500,  so 
that  A  had  the  right  to  retain  one-half  of  the  difference,  the  court  instruct- 
ed the  jury  that  if  the  defendant  represented  that  the  lot  belonged  to  an- 
other, when  half  of  it  belonged  to  himself,  he  was  liable  to  pay  the  plain- 
tiff the  whole  of  such  difference:  jffeM,  that  the  instruction  was  clearly 
erroneous. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
Henry  Booth^  Judge,  presiding. 

Mr.  Sidney  Smith,  for  the  appellant. 

Mr.  Consider  H.  Willett,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

On  the  13th  day  of  July,  1870,  Ely,  the  appellant,  entered 
into  a  written  contract  with  Christopher  Metz  for  the  pur- 
chase from  the  latter  of  a  lot  in  the  town  of  Hyde  Park,  for 
$2500,  in  the  name  of  George  W.  Waite,  but  for  the  joint 
benefit  of  Ely  and  Waite,  Ely  making  the  first  payment  to 
Metz,  of  $612,  on  the  same  day. 

Afterwards,  on  the  30th  day  of  the  same  month,  Metz  exe- 
cuted a  deed  of  the  lot  to  Hanford,  the  appellee,  in  fulfilment 
of  the  contract  of  the  former  with  Ely  and  Waite,  Ely  paying 
Metz  the  balance  of  the  $2500  over  an  incumbrance  on  the 
lot,  and,  at  the  same  time,  informing  Metz  that  he  had  sold 
the  lot  to  Hanford,  as  a  reason  why  he  desired  a  deed  exe- 
cuted to  the  latter.  Hanford  paid  Ely  for  th!s  lot  (including 
this  incumbrance  which  he  assumed)  the  sum  of  $4050,  and 
he  brought  this  suit  in  the  court  below  to  recover  back  the 
difference  between  Avhat  he  paid  Ely  for  the  lot  and  what  Ely 
paid  Metz  for  the  same,  on  the  alleged  ground  that  Ely  acted 
as  his  agent  in  making  the  purchase  from  Metz;  and  he  re- 
covered a  verdict  and  judgment  for  $1691.44,  being  such  dif- 
ference, with  interest  added. 

The  form  of  the  action  was  assumpsit,  on  the  common 
counts.     Ely  appeals. 
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On  the  trialj  the  following  instruction  was  given  for  the 
plaintiff: 

"The  court  instructs  the  jury,  as  matter  of  law,  that  if 
they  believe,  from  the  evidence,  that  George  Waite  held  a 
contract  for  the  purchase  of  the  property  mentioned  in  the 
deed  admitted  in  evidence,  and  that  the  defendant  obtained 
said  contract  from  the  owner,  Metz,  and  paid  him  the  pur- 
chase money,  and  had  the  contract  made  in  the  name  of  Waite, 
and  that  said  Waite  and  the  defendant  were  both  interested 
in  said  contract,  and  that,  under  such  circumstances,  Ely  saw 
Hanford,  and  represented  to  Hanford  that  the  property  was 
owned  by  another,  and  that  he,  defendant,  would  act  for  Han- 
ford in  the  purchase  of  it  for  him  of  the  owner;  and  if  the 
jury  further  believe,  from  the  evidence,  that  Ely  paid  such 
owner  $2500,  and  represented  to  Hanford  that  he  paid  $4050, 
then  the  jury  may  take  the  defendant  at  his  word,  exactly  in 
accordance  with  his  representations  to  Hanford,  that  he  was 
acting  for  him,  and  did  purchase  the  property  for  the  plain- 
tiif  of  the  owner;  and  if  the  jury  so  believe,  from  the  evi- 
dence, then  they  will  find  for  the  plaintiff,  and  assess  as  dam- 
ages the  difference  between  the  sum  so  actually  paid  and  the 
sum  so  represented  to  have  been  paid  in  making  such  pur- 
chase, and  interest  on  such  difference,  from  the  time  of  pay- 
ment, at  six  per  cent  per  annum.'' 

And  the  following  instruction,  asked  for  the  defendant,  was 
refused : 

"  The  plaintiff  in  this  cause  seeks  to  recover  from  the  de- 
fendant the  difference  between  what  he  paid  to  defendant, 
for  the  land  in  question,  and  what  the  defendant  paid  Metz 
for  the  same  land,  but  the  court  instructs  the  jury  that  the 
plaintiff  is  only  entitled  to  recover  this  difference  upon  the 
proof,  to  the  satisfaction  of  the  jury,  that  the  defendant  was 
the   agent  of  the   plaintiff'  at  the  time  he   contracted  for  the 
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land  with  Metz;  therefore,  if  the  jury  believe,  from  the  tes- 
timony in  this  cause,  that  the  defendant  contracted  with 
Metz  for  this  land,  on  the  13th  day  of  July,  1870,  by  con- 
tract, in  the  name  of  Waite,  for  the  joint  benefit  of  himself 
and  Waite,  and  that  defendant  had  no  transaction  with  the 
plaintiff  relating  to  this  until  two  days  afterwards,  and  on  the 
15th  day  of  the  same  month,  then  the  jury  should  find  for 
the  defendant/^ 

This  action,  as  we  conceive,  is  sustainable  only  upon  the 
ground  that  the  relation  of  principal  and  agent  existed  be- 
tween Hanford  and  Ely  at  the  time  the  latter  contracted  with 
Metz  for  the  lot,  on  the  13th  of  July.  If,  before  and  at  that 
time,  Ely  had  undertaken  to  act  as  the  agent  of  Hanford,  to 
make  the  purchase  for  the  latter,  he  would  be  liable  in  this 
action  to  refund  to  Hanford  the  difference  between  what 
Hanford  paid  him  and  what  he  paid  Metz  for  the  lot;  for, 
being  Hanford's  agent,  this  purchase  from  Metz  Avould  be 
Hanford's  purchase,  and  Hanford  would,  therefore,  be  en- 
titled to  the  full  benefit  of  the  contract. 

But  if  Ely,  being  part  owner  of  this  lot,  by  his  contract 
with  Metz,  of  July  13,  1870,  assumed,  on  the  15th  day  of  the 
same  month,  to  act  as  Hanford's  agent  in  the  purchase  of  the 
lot  for  him,  and  did  not  disclose  to  Hanford  the  fact  of  his 
interest  in  the  lot,  but  represented  to  him  that  the  property 
was  wholly  owned  by  another,  then  Ely  would  have  been  the 
secret  vendor  of  his  own  pi-operty,  which  would  have  been  a 
fraud,  in  law;  but  the  only  effect  would  have  been  that  the 
transaction  would  be  voidable,  at  the  election  of  Hanford; 
the  principle  being  that  ^' if  an  agent  sells  to  his  principal 
his  own  property  as  the  property  of  another,  without  dis- 
closing the  fact,  the  bargain,  at  the  election  of  the  principal, 
will  be  held  void.'^     1  Story  Eq.  Jur.  sec.  316. 

Hanford  did  not,  upon  discovering  the  fact  that  Ely  was 
interested  as  part  owner  of  the  lot  at  the  time  he  undertook  to 
act  as  Hanford^s  agent  for  its  purchase,  tender  a  re-conveyance 
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and  demand  back  the  purchase  money,  but,  instead,  he  elects 
to  hold  on  to  the  land,  and,  at  the  same  time,  recover  back 
that  portion  of  the  purchase  money  which  is  in  excess  of  what 
the  land  cost  Ely  and  Waite. 

In  giving  the  one  and  refusing  the  other  of  the  above  in- 
structions, the  court  must  have  regarded  that  it  was  not  neces- 
sary, in  order  to  entitle  the  plaintiff  to  recover  the  difference 
between  what  he  paid  the  defendant  for  the  lot  and  what 
defendant  paid  Metz  for  the  same,  that  defendant  should  have 
been  the  agent  of  the  plaintiff  at  the  time  he  contracted  for 
the  lot  with  Metz,  but  that  it  was  enough  that  defendant  rep- 
resented that  the  property  was  owned  by  another. 

And  appellee's  counsel  insists  that,  no  matter  what  the  fact 
was,  if  Ely,  at  the  time  of  his  employment  as  agent  by  Han- 
ford  to  purchase  the  lot,  was,  together  with  Waite,  the  owner 
of  the  lot  by  previous  purchase  from  Metz,  yet,  if  he  repre- 
sented to  Hanford  that  the  property  was  owned  by  another, 
he  is  to  be  held,  and  taken  to  have  been,  the  agent  of  Han- 
ford at  the  time  of  the  previous  purchase  from  Metz,  and  that 
he  is  estopped  to  show  the  contrary. 

We  do  not  perceive  how  the  doctrine  of  estoppel  applies  in 
this  case.  There  is  no  claim  that  Hanford  was  deceived  as 
to  the  quality  or  value  of  this  lot,  or  that  he  paid  more  than 
it  was  worth.  The  only  representation  as  to  the  price  was  that 
it  could  be  purchased  for  $4500,  with,  perhaps,  ten  per  cent 
off,  as  was  done.  We  do  not  perceive  wherein  Hanford  altered 
his  situation,  or  could  have  been  injuriously  affected  in  con- 
sequence of  Ely's  representation  being  true  or  false,  further 
than  this,  had  Hanford  known  at  the  time  that  Ely  was  part 
owner  of  the  lot,  he  might  have  exercised  more  caution  in 
making  the  purchase,  or  have  declined  it  altogether,  but  no 
more  can  be  claimed,  on  this  score,  than  the  right  to  rescind 
the  contract  altogether,  and  recover  back  the  whole  purchase 
money.  We  can  see  no  foundation  for  the  asserted  claim  to 
enjoy  the  benefit  of  the  contract  by  holding  the  lot,  and  to 
recover  back  from  Elv  the  difference  between  what  Hanford 
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paid  him  for  the  lot  and  the  original  cost  of  the  lot  to  Ely  and 
Waite,  in  their  purchase  of  it  from  Metz,  provided  the  pur- 
chase from  Metz  was  before  the  relation  of  principal  and 
agent  between  Hanford  and  Ely  arose. 

Under  the  view  here  taken,  there  was  error  in  giving  the 
plaintiff^s  instruction  and  in  refusing  that  of  the  defendant. 

A  further  objection  to  the  plaintifPs  instruction  is,  that 
Waite  appears  to  have  owned  a  half  interest  in  this  lot,  un- 
der the  Metz  contract,  whereby  he  became  entitled  to  half  of 
the  difference  between  $4050,  what  Hanford  paid,  and  $2500, 
what  Metz  received  for  the  lot;  yet  the  purport  of  the  in- 
struction was,  that  if  Ely  represented  that  all  of  this  lot  be- 
longed to  another,  when  half  of  it  belonged  to  himself,  he 
thereby  became  liable  to  pay  to  Hanford  not  half,  but  the 
whole  of  the  diiference  between  what  Metz  received  and 
Hanford  paid  for  the  lot — that  is,  he  became  liable  to  pay  to 
Hanford  not  only  the  half  of  this  advance,  which  would  other- 
wise go  to  himself,  but  the  other  half,  which  Waite  had  the 
right  to  retain.     We  think  this  clearly  erroneous. 

The  judgment  of  the  court  below  must  be  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


Amasa  Richerson  et  al. 

V, 

Maey  E.  STERNBURa,  Administratrix,  etc. 

1.  Evidence — statements  accompanying  act  as  res  gestce.  In  a  suit  upon 
a  note  by  the  administratrix  of  an  estate,  the  defendant,  in  order  to  prove 
payment,  called  a  witness  to  show  that  he  had  paid  the  witness  a  certain 
sum  for  the  deceased  on  account  of  his  indebtedness  to  the  latter :  Helcl^ 
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that  what  the  defendant  said  to  the  witness  at  the  time  of  such  payment 
'was  competent  testimony  for  himself  as  part  of  the  res  gestoi. 

2.  Witness — competency  of  party  to  testify  in  Ms  own  behalf  as  against 
one  suing  as  administratrix.  A  defendant,  when  sued  by  an  administratrix 
upon  a  note  given  to  an  intestate,  called  a  witness  to  prove  the  payment  by 
]iim  of  a  debt  from  the  intestate  to  the  witness,  and  called  out  what  he  said 
at  the  time  of  the  pa3aiient,  which  went  to  show  that  the  pa3anent  was 
not  made  on  account  of  the  note  sued  on,  but  on  account  of  another  debt 
due  from  the  defendant,  and  the  plaintiflF  cross-examined  upon  this  point: 
Held,  that  the  defendant  was  not  a  competent  witnss  to  deny  the  language 
attributed  to  him  by  the  other  witness,  the  case  not  falling  within  the  excep- 
tions named  in  the  second  section  of  the  act  of  1867. 

3.  The  exception  to  the  rule  excluding  a  party  from  testifying,  in  the 
second  section  of  the  act  of  1867,  which  provides  that,  when  any  witness 
shall,  in  behalf  of  any  party,  testify  to  any  conversation  or  admission  of 
the  adverse  party,  etc.,  the  latter  may  testify  as  to  the  same  matter,  has  no 
application  when  such  party's  own  witness  called  by  him  testifies  to  his 
statement  or  admission ;  nor  is  the  rule  affected  by  the  fact  that  such  wit- 
ness is  recalled  by  the  other  party,  and  interrogated  more  fully  as  to  the 
same  point. 

Appeal,  from  the  Circuit  Court  of  AYill  county;  the  Hod. 
JosiAH  McRoBKRTS,  Judge,  presiding. 

Mr.  H.L.  RiCHARDSOX,  for  the  appellants. 

Mr.  R.  E.  Barber,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court: 

This  was  an  action  on  a  promissory  note,  brought  by  Mary 
E.  Sternburg,  administratrix  of  Philip  Sternburg,  deceased. 
She  recovered  judgment,  and  the  defendants  appealed. 

The  defense  set  up  was  payment,  and  on  the  trial  the  de- 
fendants called  as  a  witness,  David  Willard,  Avho,  upon  his  ex- 
amination in  chief,  testified  as  to  certain  statements  made  to 
him  by  the  defendant,  Richerson.  On  the  cross-examination 
he  testified  to  the  same  statements,  and  again  on  the  re-exam- 
ination. He  was  called  for  the  purpose  of  proving  the  pay- 
ment of  a  sum  of  money  to  himself  by  Richerson,  on  account 
18 — 65th  III. 
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of  a  debt  due  the  \vitness  from  Sternburg.  He  proved  the 
payment,  but  his  statement  of  what  Richerson  said  in  connec- 
tion with  the  payment  went  to  show  that  it  was  not  made  on 
account  of  the  note  now  in  suit,  but  on  account  of  another 
debt  due  from  Richerson  to  Sternburg.  He  was  afterwards 
called  by  appellee,  and  repeated  the  same  testimony.  The 
defendant,  Richerson,  then  offered  himself  as  a  witness  to 
deny  the  language  which  Willard  had  testified  to  his  using, 
claiming  that  he  was.  a  competent  Avitness,  under  the  4th  ex- 
ception to  the  second  section  of  the  statute  of  1867,  in  regard 
to  the  testimony  of  parties.  The  court  held  him  incompetent, 
and  that  ruling  is  urged  as  a  sufficient  reason  for  reversing 
the  judgment. 

The  circuit  court  ruled  correctly.  The  second  section  of 
the  act  of  1867  provides  that  a  party  shall  not  be  a  witness 
where  the  adverse  party  sues  or  defends  as  an  executor,  ad- 
ministrator, etc.,  except  in  certain  cases.  One  of  these  is, 
where  any  witness  "shall,  in  behalf  of  any  party  to  such  ac- 
tion, suit  or  proceeding,  testify  to  any  conversation  or  admis- 
sion by  any  adverse  party,'^  etc. 

Under  this  provision  it  is  manifest  that  if  Willard  had  been 
called  by  the  plaintiff  to  prove  the  admission  of  Richerson, 
the  latter  could  then  have  testified.  But  he  was  called  by  the 
defendant  to  testify  in  his  behalf.  It  was  expected,  as  already 
stated,  to  prove  by  him  that  defendant  had  paid  to  hinxa  cer- 
tain sum  of  money  on  account  of  the  indebtedness  to  Stern- 
burg evidenced  by  this  note. 

What  defendant  said  at  the  time  was  competent  testimony 
even  for  himself,  as  part  of  the  res  gestce,  for  the  purpose  of 
showing  why  the  money  was  paid. 

The  defendant  called  this  out,  and  it  proved  to  be  unfavor- 
able to  the  defense  he  was  making.  But  the  witness  was, 
nevertheless,  his  witness,  testifying  in  his  behalf,  as  that 
phrase  is  used  in  the  statute,  and  in  regard  to  his  own  conver- 
sation, and  not  that  of  the  adverse  party.    The  case,  therefore. 
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is  clearly  not  within  the  fourth  exception  to  the  second  sec- 
tion of  the  statute. 

Nor  can  we  regard  the  fact  that  Willard  was  subsequently 
called  by  the  plaintiff  for  further  examination  in  regard  to 
the  circumstances  of  this  payment  as  so  changing  the  position 
of  the  case  as  to  make  the  defendant  a  competent  witness. 

On  this  examination  Willard  stated  nothing  that  he  had  not 
already  stated  when  called  for  the  defendant.  This  testimony 
had  been  put  into  the  case  by  the  defendant,  and  the  fact  that 
the  plaintiff  re-called  the  witness  for  the  purpose  of  asking 
him  some  further  questions  in  regard  it,  did  not  change  the 
attitude  in  which  the  evidence  stood  before  the  court.  It  was 
still  testimony  offered  by  the  defendant  in  his  own  behalf,  and 
he  could  not  become  a  witness  merely  to  contradict  it. 

It  is  objected  that  the  court  should  have  ruled  out  the  evi- 
dence of  Willard  in  regard  to  what  was  said  by  Cole,  but 
this  portion  of  his  testimony  was  wholly  immaterial. 

It  is  also  insisted  that  the  verdict  is  against  the  weight  of 
the  testimony.  This  was  contradictory,  and  the  case  is  not 
one  where  we  can  order  a  new  trial  on  that  ground. 

Judgment  affi^-med. 


The  Board  of  Supervisors  of  DuPage  County 

V, 

Charles  Jenks  et  al. 

1.  Taxes — right  to  enjoin  collection,  on  behalf  of  others.  As  each  indi- 
vidual tax  is  a  separate  and  distinct  burthen,  wholly  disconnected  from 
that  of  other  persons,  it  follows  that  each  individual  has  the  legal  right  to 
contest  the  validity  of  the  tax  imposed  upon  him,  but  no  tax-payer  has 
the  right  to  enjoin  the  collection  of  similar  taxes  imposed  upon  other  per- 
sons for  whom  he  is  not  agent,  trustee,  or  acting  in  some  other  fiduciary 
relation. 
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2.  In  order  to  avoid  multiplicity  of  suits,  many  persons  may  join  in 
exhibiting  a  bill  to  enjoin  the  collection  of  a  tax  upon  their  property,  by 
becoming  plaintifls  and  parties  to  the  record ;  but  it  can  not  be  held  that  a 
litigiously  disposed  person  may,  on  his  own  motion,  file  a  bill  in  his  own 
name,  and  on  behalf  of  all  other  tax-payers  of  his  county  or  township,  and 
thus  stop  the  collection  of  all  the  revenue  within  the  locality. 

3.  Same — constitutional  limitation  on  the  power  of  the  legislature.  Sec. 
2  of  Art.  9  of  the  constitution  of  1848,  which  declares  that  the  general  as- 
sembly shall  provide  for  levying  a  tax  by  valuation,  to  be  ascertained  by 
some  person  or  persons  to  be  elected  or  appointed  in  such  manner  as  the 
general  assembly  shall  direct,  and  not  otherwise,  is  not  a  delegation  of 
power  to  the  general  assembly,  but  a  limitation  on  its  power.  It  restricts 
the  power  and  means  of  ascertaining  the  value  of  taxable  property  by  re- 
quiring such  value  to  be  determined  by  persons  elected  or  appointed  under 
a  law  for  that  purpose. 

4.  Same — legality  of  appointment  of  assessors  under  special  laio.  Where, 
during  a  contest  of  an  election  for  the  removal  of  a  county  seat,  the  legis- 
lature passed  a  special  act  requiring  the  business  of  the  county  to  be  trans- 
acted at  the  place  certified  by  the  proper  officers  as  having  been  determined 
the  county  seat,  and  requiring  the  board  of  supervisors  to  be  convened  at 
such  place,  and  if  all  the  assessor's  books  should  not  have  been  then  re- 
turned, directing  the  board  of  supervisors  to  cause  new  assessments  to  be 
made,  and  for  that  purpose  conferred  power  to  appoint  suitable  persons  tu 
assess  the  propertj^  in  any  town  whose  books  had  not  been  returned :  Held, 
there  was  no  constitutional  objection  to  this  law,  and  that  under  it  ample. 
power  was  conferred  on  the  board  of  supervisors  to  appoint  one  or  more 
assessors  for  any  town  whose  assessment  book  had  not  been  returned  to 
the  county  clerk  within  the  time  required. 

5.  Same — constitutional  poioer  of  the  legislature  to  change  the  mode  of  as- 
sessing property  hy  dispensing  with  previous  requirements.  And  in  such  a  case, 
while  new  assessments  were  being  made  by  newly  appointed  assessors,  a 
special  act  was  passed  providing  that  these  assessments,  when  made  and 
returned  to  the  board  of  supervisors,  should  be  deemed  and  held  to  be  valid 
in  all  respects,  provided  they  were  made  in  conformity  with  the  constitu- 
tion: Held,  that  such  act  was  not  in  violation  of  anj^  constitutional  pro- 
vision, its  only  etfect  being  to  make  the  assessments  valid,  notwithstanding 
some  of  the  pre-existing  statutory  requirements  had  not  been  observed. 

6.  Where  the  constituted  authorities,  for  any  cause,  refuse  or  neglect 
to  assess  and  collect  the  revenue  of  the  government,  the  legislature  is  not 
powerless  to  provide  for  the  appointment  of  other  officers  and  instrumen- 
talities that  will.  Such  a  power  is  essential  to  the  very  existence  of  the 
State  government. 

7.  Same — right  to  a,ppoint  more  than  one  assessor  for  a  town,  and  to  ap- 
point non-resident  of  town.    Where  the  assessors  of  certain  towns  refused 
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to  make  and  return  assessments  of  their  towns,  and  the  legislature,  by  a 
special  act,  authorized  the  board  of  supervisors  of  the  county  to  appoint 
persons  "to  discharge  this  duty,  and  it  appeared  that  no  persons  in  such 
towns  would  act,  and  thereupon  the  board  of  supervisors  appointed  several 
assessors  to  make  the  assessment  for  each  of  such  towns,  who  were  not 
residents  thereof:  Held,  on  bill  to  enjoin  the  collection  of  the  taxes  levied 
on  such  assessment,  that  the  board,  being  authorized  to  appoint  "persons" 
to  make  the  assessments,  were  not  restricted  to  the  appointment  of  one  per- 
son only  for  each  town,  but  might  appoint  as  many  as  the  exigencies  of  the 
case  required ;  and  even  were  that  not  so,  yet  as  such  persons  were  ofhcers 
de  facto,  that  the  court  could  not  inquire  into  the  regularity  of  their  ap 
pointment  except  in  a  direct  proceeding  for  that  purpose. 

8.  Same — assessor  calling  assistants  to  his  aid.  Where  a  bill  to  en 
join  the  collection  of  the  taxes  levied  in  a  township,  amongst  othei 
causes  for  the  relief,  alleged  that  the  assessor  called  others  to  assist  him  in 
assessing  the  property  of  the  town,  but  failed  to  show  what  part  of  the 
property  was  assessed  by  such  assistants :    Held,  that  even  if  this  was  ir 

•regular,  it  would  not  affect  the  assessment  made  by  the  proper  officer,  and 
the  bill  failing  to  point  out  what  property  was  assessed  by  the  assistant, 
was  clearly  defective,  and  that  if  the  books  were  returned  by  the  assessor 
in  his  name,  a  court  of  equity  would  not  go  behind  the  book  to  look  for 
irregularities. 

9.  Same— ;/br  what  equity  will  enjoin  their  collection.  A  court  of  equity 
will,  with  reluctance,  stay  the  collection  of  a  tax.  It  will  not  interfere  by 
injunction,  to  prevent  such  collection  because  of  irregularities  in  the  as- 
sessment. The  exceptions  to  this  rule  are  confined  almost  exclusively  to 
cases  where  the  tax  itself  is  unauthorized  by  any  law,  or  if  authorized, 
only  when  it  is  assessed  upon  property  exempt  from  the  tax,  and  to  cases 
where  the  assessment  is  fraudulently  made.  When  the  law  authorizes  the 
tax,  the  court  will  not  inquire  whether  the  persons  imposing  it  are  officers 
de  jure  or  de  facto. 

10.  Same — irregularities  for  which  equity  affords  no  relief.  The  follow- 
ing irregularities  held  to  afibrd  no  ground  for  a  court  of  equity  to  enjoin 
the  collection  of  a  tax,  viz :  the  fact  that  the  assessor  failed  to  call  on  per- 
sons for  lists  of  their  taxable  property ;  the  fact  that  the  real  estate  was  not 
assessed  in  the  names  of  the  owners ;  the  fact  the  assessor  was  not  a  resi- 
dent of  the  town,  or  was  irregularly  appointed,  and  the  fact  that  he  did  not 
go  upon  the  town  lots  and  call  upon  the  owners  to  list  the  same,  and  as- 
sessed the  same  without  reference  to  improvements,  and  in  a  partial  man- 
ner, when  no  injury  is  shown  to  have  resulted  thereby  to  the  complain- 
ants. 

11.  Same — county  and  local  taxes  not  levied  upon — value  as  equalized  by  the 
State  board.    The  State  board  of  equalization  equalize  only  with  reference 
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to  the  State  taxes,  and  not  with  the  least  reference  to  county  and  local  tax- 
ation. The  clerk  is  bound  to  extend  the  State  taxes  upon  that  assessment, 
but  all  other  taxes  are  to  be  extended  upon  the  assessment  of  the  assessors 
as  equalized  by  the  county  board. 

12.  Constitutional  law — act  relating  to  county  seat.  Where  a  vote 
was  taken  on  the  question  of  the  removal  of  a  county  seat,  which  resulted 
in  amajorit}^  of  votes  in  favor  of  the  proposed  change,  as  appeared  by  the 
certificate  of  the  proper  officers,  but  the  result  was  contested  by  a  bill  in 
chancery,  upon  which  a  preliminary  injunction  was  granted  restraining 
the  county  officers  from  removing  their  offices  and  records  to  the  place  se- 
lected, and  the  legislature,  during  the  pendency  of  this  contest  and  the  in- 
junction, passed  an  act  requiring  the  county  officers  to  transact  the  county 
affairs  at  the  latter  place :  Held,  that  the  act  was  not  unconstitutional  as 
determining  a  judicial  question,  but  that  it  only  required  the  officers  to 
do  what  was  their  duty,  independently  of  such  act, — the  certificate  of  the 
result  affording  _2)rma  facie  evidence,  until  the  question  was  judicially  de- 
cided otherwise. 

13.  IwpjjTED  vowYJR  from  express  power.  As  a  general  rule,  where  pow- 
er  is  granted,  it  implies  that  any  reasonable  and  proper  means  may  be  em- 
ployed to  execute  it,  unless  specific  directions  are  designated. 

Appeal  from  the  Circuit  Court  of  DuPage  county;  the 
Hon.  SiLVANus  Wilcox,  Judge,  presiding. 

Mr.  H.  G.  Miller,  and  Messrs.  Yan  Aeman  &  Yallette, 
for  the  appellant. 

Mr.  Charles  Wheaton,  and  Mr.  W.  H.  Cody,  for  the 
appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

There  were  instituted  two  suits  in  chancery,  in  the  DuPage 
circuit  court,  one  by  Charles  Jenkins  and  a  number  of  the 
citizens  of  the  town  of  Naperville,  and  the  other  by  Edmund 
E.  Page  and  a  number  of  citizens  of  the  town  of  Lisle,  both 
townships  in  the  county  of  Du  Page,  for  the  purpose  of  re- 
straining the  collection  of  all  t^xes  levied  in  those  towns  for 
the  year  1868. 

The  bills  were  against  the  collectors,  and  the  board  of 
supervisors  of  the  county  were  admitted  to  defend.     The  bills 
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both  proceed  upon  the  ground  that  the  tax  is  unconstitutional 
and  void. 

The  court  below,  on  the  hearing,  granted  the  relief  and  de- 
creed a  perpetual  injunction  against  the  collection  of  the  taxes 
thus  levied.  These  bills  both  are  substantially  the  same,  hav- 
ing been  so  argued,  and  will  be  considered  as  one  case. 

The  bill  alleges  that  the  act  of  March  10,  1869,  and  the  act 
of  the  17th  of  April  of  the  same  session,  are  repugnant  to  the 
constitution  of  1848,  and  the  assessors  who  were  appointed  by 
the  board  of  supervisors  of  the  county  to  assess  the  property 
of  these  towns,  did  not  take  the  oath  of  office;  that  neither 
of  them  was  a  resident  of  the  town,  and  were  strongly  preju- 
diced against  the  citizens  of  the  towns,  and  that  the  assess- 
ments were  made  in  an  unlawful,  improper,  partial  and  grossly 
unjust  manner;  that  the  assessors  did  not  call  upon  persons  in 
the  towns  to  list  their  property,  as  required  by  laAv;  that  they 
did  not  assess  the  real  estate  in  the  names  of  the  owners,  so  as 
to  designate  each  owner,  but  adopted  descriptions  of  the  same 
from  the  government  surveys,  nor  are  their  improvements  as- 
sessed on  the  sub-divisions  of  the  owners ;  that  the  assessors 
did  not  go  upon  the  town  lots,  or  call  upon  the  owners  in  the 
village  for  the  assessment  of  their  lots;  that  after  the  comple- 
tion of  the  assessment,  the  assessors  did  not  give  notice  of  the 
time  and  place  When  and  where  they  would  meet  with  the 
board  of  review  to  hear  objections  to  assessments;  that  some  of 
the  assessors  were  not  appointed  by  the  board  of  supervisors, 
but  by  those  who  were  thus  appointed  ;  that  the  assessors  did 
not  report  to  the  board  of  supervisors  who  appointed  them,  but 
to  a  new  board  ;  that  the  clerk  extended  the  tax  for  county  pur- 
poses on  the  equalized  valuation  made  by  the  board  of  super- 
visors, and  not  on  that  made  by  the  State  board,  and  jurisdic- 
tion is  claimed  upon  the  ground  that  the  collector  is  not  pe- 
cuniarily able  to  respond  in  actions  at  law  to  have  the  tax  re- 
funded to  the  tax-payers. 

It  seems  that  the  assessors  of  these  towns  failed  to  return 
the  assessor's  book  for  the  year  1868.     This  action  on  the  part 
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of  these  officers  seems  to  have  been  connected  with  or  have 
grown  out  of  the  contest  then  in  progress  as  to  whether  Na- 
perville  or  Wheaton  was  the  county  seat. 

The  legislature  adopted  a  law,  which  was  approved  on  the 
10th  of  March,  1869,  providing  that  the  public  business  of 
the  county  should  be  transacted  at  the  town  of  Wheaton  until 
the  question  as  to  which  place  was  the  county  seat  should  be 
determined,  and  that  the  county  clerk  should  at  once  convene 
the  board  of  supervisors  of  the  county,  and  if  all  the  assessor^ 
books  should  have  been  returned  to  the  clerk,  the  board  was 
required  to  proceed  to  perform  their  duty  in  levying  the 
county  tax;  but  if  the  books  were  not  all  in  the  hands  of  the 
clerk,  the  board  was  required  to  cause  new  assessments  to 
be  made;  and  the  act  conferred  power  to  appoint  suitable  per- 
sons to  assess  the  property  of  any  town  having  failed  to  re- 
turn the  assessment  books.  The  act  provided  for  the  time 
and  manner  of  obtaining  judgment  on  the  delinquent  tax  list. 

On  the  18th  day  of  March,  1869,  the  board  of  supervisors 
met,  and,  on  the  next  day,  appointed^assessors  for  the  various 
towns  from  which  books  had  not  been  returned,  and  in  three 
of  them  the  persons  appointed  proceeded  to  make  the  assess- 
ment, but  in  the  towns  of  Naperville  and  Lisle  the  persons 
appointed  refused  to  act;  other  residents  were  appointed,  but 
also  refused  to  act,  and  after  being  assured  Ify  the  supervisors 
of  these  towns  that  residents  could  not  be  found  to  act,  the 
board  then  selected  persons  from  other  portions  of  the  county. 
The  persons  thus  selected  proceeded  and  made  the  assess- 
ments. 

The  assessors  gave  notice  that  they  would  meet  at  the  court 
house  at  Wheaton  on  the  10th  day  of  May,  1869,  to  review 
the  assessments,  when  all  persons  might  attend  and  would  be 
heard.  At  the  time  and  place  mentioned  they  met,  and  many 
persons  attended  from  the  towns,  and  w^ere  heard,  and  mis- 
takes, so  far  as  detected,  were  corrected.  The  books  were  then 
returned    to    the    county    clerk,    the   taxes    were   levied   and 
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extended  on  the  collector's  warrant,  .as  in  other  cases,  and  the 
books  were  delivered  to  the  town  collectors. 

The  general  assembly,  on  the  17th  day  of  April,  whilst 
these  assessments  were  being  made,  passed  an  act  which  pro- 
vided that  these  assessments,  when  made  and  returned  to  the 
board  of  supervisors,  should  be  deemed  and  held  to  be  valid 
in  all  respects,  provided  they  were  made  in  conformity  with 
the  constitution. 

We  are  aware  of  no  adjudged  case  in  which  it  has  been 
held  that  one  tax-})ayer  may  enjoin  the  collection  of  a  tax  im- 
posed upon  another  person  for  whom  he  is  not  agent,  trustee, 
or  acting  in  some  other  fiduciary  relation.  To  permit  such  a 
practice  would  be  to  encourage  officious  intermeddling  in  the 
affairs  of  others. 

It  may  be,  and  is,  no  doubt,  true  that  many  of  the  ctiizens 
of  these  towns  felt  themselves  under  at  least  a  moral  obliga- 
tion to  lend  the  necessary  support  to  the  State,  county,  town 
and  municipal  governments  under  which  they  lived  and  by 
which  they  were  protected  in  their  persons  and  property,  and 
were  willing  to  waive  any  irregularities  that  may  have  inter- 
vened in  levying  these  taxes.  They,  no  doubt,  felt  the  duty 
they  owed  to  support  the  State  and  county  governments  by 
paying  these  taxes.  They  seem- to  have  had  no  disposition  to 
engage  in  a  cause  that  would  tend  to  embarrass  the  State,  and 
to  disorganize  the  county,  and  stop  the  administration  of 
justice,  even  if  the  tax  was  not  technically  correct  in  the 
mode  in  which  it  was  levied. 

In  such  a  case,  what  right  have  other  persons  not  appointed 
to  act  for  them,  who  have  not  been  requested  or  even  desired  to 
interpose,  to  elect  themselves  their  agents  to  prevent  them 
from  discharging  not  only  a  moral  but  a  public  duty — the 
duty  of  paying  a  fair  share  of  the  taxes  necessary  to  support 
their  government.  Each  individual  has,  no  doubt,  the  legal 
right,  where  a  tax  has  been  imposed  upon  him  that  he  con- 
ceives to  be  illegal,  to  contest  its  validity,  but  we  are  at  a  loss  to 
comprehend  how  he  thereby  acquires  the  right  to  determine  that 
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his  neighbor  shall  not  pay  a  tax  similarly  imposed  upon  him. 
Each  individual  tax  is  a  separate  and  distinct  burthen,  and 
stands  wholly  disconnected  from  that  of  other  persons.  Com- 
plete justice  may  be  done  in  each  several  case,  and  the  matter 
there  adjudicated  can  not  be  called  in  question  by  others;  nor 
can  any  claim  be  interposed  in  regard  to  the  tax  then  litigated 
by  other  pers^is  not  parties  to  the  suit.  Hence  there  can  be 
no  necessity  to  make  others  parties. 

It  is  true  that,  to  avoid  a  multiplicity  of  suits,  many  per- 
sons, determined  to  contest  the  validity  of  a  tax,  may,  if  they 
choose,  join  in  exhibiting  a  bill  by  becoming  plaintiffs  and 
parties  to  the  record,  but  it  can  not  be  held  that  a  litigiously 
disposed  person  may,  on  his  own  motion,  file  a  bill  in  his  own 
name  and  on  behalf  of  all  other  tax-payers  of  the  county,  and 
stop  the  collection  of  all  the  revenue  for  the  support  of  the 
State,  the  county,  townships,  cities,  towns,  schools  and  other 
municipalities.  Our  government  is  not  and  never  can  be  at 
the  mercy  of  one  or  a  few  individuals,  thus  to  bring  it  to  an 
end  by  the  forms  of  law.  To  so  hold  would  be  a  perversion 
of  the  purposes  for  which  a  court  of  chancery  was  created, 
and  would  be  a  power  never  conferred,  destructive  to  the 
peace  and  good  order  of  society,  if  not  to  the  government 
itself.  Such  a  power  can  ne.ver  be  exercised  by  any  court. 
It  would  be  revolutionary  and  highly  dangerous  to  all  our 
institutions.  It  was,  then,  manifest  error  to  enjoin  the  entire 
tax  of  these  towns,  even  if  the  levy  was  all  that  is  urged 
against  it. 

l!Sor  can  we  perceive  wherein  the  acts  of  the  legislature, 
which  are  impugned,  are  unconstitutional. 

The  constitution  of  1848,  Art.  IX,  sec.  2,  declares  that  the 
general  assembly  shall  provide  for  levying  a  tax  by  valuation, 
that  every  person  shall  pay  a  tax  in  proportion  to  the  value  of 
his  or  her  property,  such  value  to  be  ascertained  by  some  per- 
son or  persons  to  be  elected  or  appointed  in  such  manner  as 
the  general  assembly  shall  direct,  and  not  otherwise. 
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This  was  not  a  delegation  of  power  to  the  general  assembly, 
but  a  limitation  on  their  power.  Had  this  provision  not  been 
adopted,  the  general  assembly  could  have  imposed  a  tax  in 
any  mode  it  might  choose,  or,  having  required  the  tax  to  be 
levied  by  valuation,  they  could  have  adopted  any  means  to 
ascertain  the  value  they  might  regard  expedient  and  proper. 
That  clause,  however,  has  restricted  the  ascertainment  of 
the  value  of  taxable  property  to  persons  who  shall  be  elected 
or  appointed  under  an  act  of  the  general  assembly.  It  fully 
recognizes,  it  even  specifies,  the  power  to  appoint  such  persons; 
and  the  general  assembly,  by  the  act  of  the  10th  of  March, 
undeniably  conferred  ample  power  upon  the  board  of  super- 
visors to  appoint  these  assessors,  and  they  were  appointed 
strictly  in  conformity  with  the  provisions  of  that  act.  In  this 
we  entirely  fail  to  see  how  or  in  what  the  general  assembly 
has  transcended  its  power. 

Nor  can  we  say  that  the  act  of  the  17th  of  April  infringes 
the  organic  law.  There  is  no  constitutional  provision  which 
has  prescribed  the  details  that  shall  be  observed  in  making 
assessments  for  taxation.  These  were  left  to  the  general  as- 
sembly that  they  might. alter,  change  or  repeal  them  as  fair- 
ness, justice  or  expediency  might  require;  and  all  this  act  pro- 
fesses CO  do  is  to  make  these  assessments  valid,  notwithstand- 
ing some"  of  the  statutory  requirements  may  not  have  been 
observed. 

That  such  a  law  might  be  passed  applying  to  all  assessments 
we  presume  will  not  be  questioned,  and  to  hold  that  it  is  pro- 
hibited when  but  one  county  is  concerned,  would  be  to  hold 
that  all  of  the  immense  number  of  local  and  special  laws 
adopted  by  the  general  assembly  since  the  constitution  of 
1848  went  into  operation,  are  void,  and  that  no  rights  have 
been  acquired  under  them.  It  would  be  to  hold,  under  that 
instrument,  the  legislature  was  powerless  to  adopt  any  but  gen- 
eral laws. 

It  can  not  be  that  where,  from  any  cause,  the  constituted 
authorities  refuse  or  neglect  to  assess  and  collect  the  revenue 
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of  the  government,  that  it  is  powerless  to  provide  other  offi- 
cers and  instrumentalities  that  will,  and  thus  preserve  itself 
from  destruction. 

The  framers  of  our  constitution  could  never  have  supposed 
they  were  depriving  the  legislative  branch  of  the  government 
of  a  power  so  essential  to  the  very  existence  of  the  govern- 
ment. 

No  one  can  imagine  that,  because  the  officers,  whom  the 
people  elect,  refuse  to  impose  taxes  upon,  or  collect  them 
from  their  constituents,  they  can  thereby  successfully  obstruct 
the  government  in  obtaining  the  revenue,  without  which  it 
can  not  long  survive;  or  that  they  can  thus  free  the  people 
from  the  just  burthens  of  government.  A  government  so 
powerless  could  not  long  survive,  nor  could  it  afford  needful 
protection  to  its  people.  All  governments  entitled  to  the 
name  must  be  invested  with  much  more  ample  means  for  their 
preservation. 

These  laws  are  clearly  constitutional  in  the  requirements 
for  the  appointment  of  assessors  and  the  imposition  of  the 
taxes  authorized  by  law. 

It  is,  however,  urged  that  the  general  assembly  had  no  con- 
stitutional power  to  require  the  public  business  of  the  county 
to  be  performed  at  the  town  of  Wheaton,  as  the  contest  as  to 
the  vote  on  that  question  was  pending  and  undetermined. 

It  is  enough  to  say  that  an  election  had  been  held,  and  the 
certificate  had  been  given  in  favor  of  Wheaton.  Under  this 
certificate,  without  anything  further,  had  no  injunction  to  pre- 
vent been  obtained,  it  was  the  plain  and  manifest  duty  of  the 
county  officers  to  have  removed  their  books,  papers  and  archives 
to  Wheaton. 

The  certificate  of  the  result  of  the  election  made  Wheaton 
prima  facie  the  county  seat,  and  all  public  business  transacted 
there  would  be  valid  and  binding  until  it  should  be  declared 
by  competent  authority  not  the  county  seat,  and  this,  too, 
although  it  might  be  done  in  violation  of  an  injunction.  This 
being  so,  the   legislature   declaring  that   all  public  business 
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should  be  transacted  there  conferred  no  new  power,  decided 
nothing,  but  only  recognized  the  law  as  it  existed  before  the 
enactment.  It  changed  the  rights  and  duties  of  no  one,  un- 
less it  was  to  authorize  the  officers  to  transact  business  there, 
notwithstanding  the  injunction. 

It  is  urged  that  the  board  of  supervisors  had  no  power  to 
appoint  more  than  one  person  in  each  town  to  make  the  assess- 
ment under  the  act  of  the  10th  of  March,  and  for  that  reason 
the  board  of  supervisors  exceeded  their  power,  and  the  assess- 
ment is  void. 

The  act  authorizes  the  board  to  appoint  persons  for  the  pur- 
pose, without  restricting  the  number  for  each  town,  and  it  is 
not  a  forced  construction  to  hold  that  the  board  might  appoint 
as  many  as  the  exigencies  of  the  case  required.. 

As  a  general  rule,  when  power  is  granted,  it  implies  that 
any  reasonable  and  proper  means  may  be  employed  to  execute 
it,  unless  specific  directions  are  designated.  They  were  author- 
ized to  appoint  persons  for  the  purpose,  and  the  number  was 
not  limited. 

But  even  if  the  board  had  exceeded  their  power,  the  persons 
appointed  were  officers  de  facto,  acting  under  color  of  office,  and 
we  would  not,  in  this  collateral  proceeding,  inquire  into  the 
regularity  of  their  appointment,  or  try  a  contested  election  to 
determine  whether  an  assessor  was  duly  elected.  That  be- 
longs to  a  direct  proceeding. 

It  is  urged  that,  in  making  these  assessments,  the  persons 
appointed  called  others  to  their  assistance,  and  that  this  was 
irregular.  Suppose  it  was,  that  could  not  affect  any  assess- 
ment not  made  by  those  thus  assisting  the  assessors.  It  could 
not,  in  the  remotest  degree,  affect  the  assessment  made  by  those 
who  were  appointed  by  the  board  of  supervisors.  As  well 
might  it  be  contended  that  an  irregular  or  illegal  assessment 
of  the  property  of  an  individual  in  a  county  would  render  the 
entire  assessment  (5f  the  county  void,  and  we  can  not  conceive 
that  any  one  could  be  found  to  insist  on  such  a  proposition. 
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As  we  understand  the  evidence,  the  books  were  returned  by 
and  in  the  name  of  the  assessors,  and  not  their  assistants. 
This  being  so,  a  court  of  equity  will  not  go  behind  the  books 
to  inquire  whether  the  officer  performed  all  the  duties  strictly 
according  to  law.  It  will  not  seize  upon  mere  irregularities 
to  enjoin  the  collection  of  the  revenue,  and  thus  embarrass 
the  administration  of  the  government. 

The  bill  does  not  specify  what  portion  of  the  property  was 
assessed  by  the  assistants,  and  even  if  irregular,  there  Avould 
be  no  means  of  separating  such  assessments  from  those  made 
by  those  who  were  appointed. 

It  is  with  reluctance  that  chancery  stays  the  collection  of 
the  public  revenue.  It  is  a  branch  of  equity  jurisprudence 
of  very  modern  introduction,  and  of  doubtful  expediency.  It 
may  well  be  doubted  whether  it  would  not  have  been  better 
for  the  public  welfare  had  the  parties  been  left  to  seek  their 
remedies  at  law  in  all  cases,  as  they  were,  until  recently,  re- 
quired to  do.  But  this  court  has  held  that,  in  a  class  of  cases 
involving  the  collection  of  a  tax,  a  court  of  chancery  might 
interpose  its  power  to  prevent  its  collection. 

It  has  been  held  that  the  courts  will  not  interfere  by 
injunction  to  prevent  the  collection  of  taxes  because  there 
have  been  irregularities  in  the  assessment;  and  the  exceptions 
to  this  rule  are  confined  almost  exclusively  to  cases  where  the 
tax  itself  is  unauthorized  to  be  imposed  by  any  law,  or  if 
authorized,  only  when  it  is  assessed  on  property  exempt  from 
the  tax.  And  it  has  also  been  held  that,  where  the  law  author- 
izes the  imposition  of  a  tax,  the  court  will  not  inquire  whether 
the  persons  imposing  it  are  officers  de.  jure  or  de  facto;  so  the 
officers  are  acting  in  and  discharging  the  duties  of  the  office 
is  all  the  court  will  require :  and  it  has  also  been  held  that  the 
omission  to  tax  property  not  exempt  will  not  invalidate  other 
taxes  levied  on  property  subject  to  the  burthen.  Chicago,  B,  & 
Q.  B.  B.  V.  Frary,  22  111.  34;  3Iu7ison  v.  Minor,  22  111.  595; 
Metzy.  Anderson,  23  111.  463;  Schofield  v.  Watkins,  22  111.  Q6; 
Merritt  v.  Farris,  22  111.  303;  Byan  v.  Anderson,  25  111.  372. 


1872.]  DuPage  Coukty  v.  Jenks  et  al  287 

Opinion  of  tlie  Court. 

And  in  the  case  of  County  of  Cook  v.  Chicago,  B.  &  Q.  R.  R. 
35  111.460,  it  was  said  that,  even  in  such  cases  there  must  be 
special  reasons  for  the  interposition  of  the  court  to  restrain 
its  collection. 

In  other  cases  it  has  been  held  that  the  court  would  afford 
relief  where  the  assessment  was  fraudulently  made,  or  persons 
have  assumed  the  power  to  impose  the  tax  on  property  when 
the  law  had  conferred  no  such  power,  or  where  the  property 
was  exempt.  Drake  v.  Phillips,  40  111.  388 ;  Vieley  v.  Thomp- 
son, 44  I1L<9;  Board  of  Supervisors  v.  Campbell,  42  111.  490; 
Cleghorn  v.  Postleioaite,  43  111.  428  ;  Darling  v.  Gunn,  50  111. 
424.  These  cases  lay  down  the  rules  by  which  courts  of  equity 
will  act  in  restraining  the  collection  of  taxes,  and  we  have  no 
inclination  to  enlarge  the  rule. 

As  to  the  objection  that  the  assessors  did  not  call  on  per- 
sons for  a  list  of  their  taxable  property, — that  was  an  omis- 
sion of  duty  on  the  part  of  the  assessors,  but  is  only  an  irregu- 
larity, and  affords  no  ground  for  restraining  the  collection  of 
the  tax. 

It  was  not  a  fraud,  or  if  so,  not  such  as  authorizes  an  injunc- 
tion, and  if  injury  has  resulted,  the  party  has  his  remedy  at 
law.  But  even  if  it  could  be  held  to  be  a  ground  for  equitable 
relief,  it  is  not  alleged  in  the  bill  which  individuals  were  not 
so  called  upon.  Nor  does  the  objection  that  the  real  estate  was 
not  assessed  in  the  name  of  the  owner,  afford  the  slightest 
ground  for  equity  to  restrain  the  collection  of  the  tax.  Each 
owner  could  find  his  land  on  the  list,  and  pay  his  tax  with  the 
same  effect  as  if  listed  in  his  own  name.  Although  the  gov- 
ernment surveys  were  followed  in  making  assessments,  each 
owner  could  pay  on  his  own  land  by  a  proper  description,  and' 
that  would  discharge  it  from  the  burthen.  This  affords  no 
ground  for  enjoining  the  tax. 

The  objection  that  the  assessor  did  not  go  upon  the  town 
lots,  and  that  the  owners  were  not  called  on  to  list  the  same, 
and  that  they  were  assessed  in  a  partial  and  unjust  manner, 
without  reference  to  improvements,  or  the  difference  in  value 
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of  other  lots  on  account  of  improvements,  may  or  maj^  not 
have  been  irregularities.  If  there  was  any  injury  done  to 
complainants  by  such  an  assessment,  it  does  not  appear  from 
the  allegations  of  the  bill.  It  does  not  state  that  the  irregu- 
larity, unfairness,  partiality  or  injustice  operated  in  the  least 
degree  to  the  injury  of  complainants.  It  may  have  been  an 
irregularity,  but  if  so,  it  is  no  ground  for  enjoining  the  tax. 

If  the  parties  have  sustained  injury,  they  must  seek  their 
remedy  at  law;  and  the  failure  to  give  notice  that  the  asses- 
sors would  meet  the  town  clerk  and  supervisor  to  review  the 
assessment  rolls,  falls  within  the  same  rule;  and  that  the  as- 
sessors did  not  report  to  the  board  of  supervisors  who  ap- 
pointed them,  is  without  force. 

It  was  also  objected  that  the  clerk  extended  the  tax  on  the 
assessment  rolls  made  by  the  town  assessors,  and  not  on  the 
equalized  valuation  fixed  by  the  State  board.  In  this  we  can 
not  see  the  slightest  objection.  The  State  board  only  equal- 
izes in  reference  to  State  taxes,  and  not  with  the  least  refer- 
ence to  local  taxation. 

The  clerk  is  bound  to  extend  the  State  tax  on  that  assess- 
ment. It  is  believed  to  be  the  uniform  practice  throughout 
the  State  for  county  clerks  to  extend  the  tax  for  county  and 
other  local  taxes  on  the  original  assessment,  as  equalized  by 
the  board  of  supervisors,  and  the  State  tax  on  the  equalized 
value  fixed  by  the  State  board.  Any  other  practice  would 
lead  to  confusion  and  embarrassment. 

The  board  of  supervisors  are  required  by  law  to  levy  the  county 
tax  at  their  annual  meeting  in  September,  and  town,  school 
and  other  local  taxes  are  required  to  be  levied  and  returned 
*  to  the  county  clerk  by  or  before  that  time ;  and  these  levies 
can  only  be  made  on  the  valuation  returned  by  the  assessors, 
as  there  is  no  other  means  of  ascertaining  the  rate  per  cent, 
and  if  the  valuation  is  reduced  by  the  State  board,  there  would 
be  a  deficiency  in  the  required  amount,  or  if  it  should  be 
raised,  there  would  be  an  excess  over  and  above  the  amount 
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required  and  intended  to  be  levied,  if  these  taxes  were  ex- 
tended on  the  equalized  value  fixed  by  the  State  board. 

The  construction  given  the  law  by  the  county  clerks  leaves 
the  operation  of  the  law  free  from  objection  or  inconvenience, 
and  is  believed  to  be  correct. 

We  fail  to  find  that  the  bill  alleges,  or  that  the  proof  shows 
that  complainants,  by  these  assessments,  were  required  to  bear 
an  undue  proportion  of  the  burthen  of  administering  the  af- 
fairs of  the  county. 

It  is  not,  so  far  as  we  have  been  able  to  see,  alleged  or 
shown  that  the  valuation  of  property  in  these  towns  is  higher 
than  in  other  portions  of  the  county.  And  if  they  only  have 
imposed  on  them  their  fair  share  of  that  burthen,  then  they 
have  no  just  right  to  complain. 

There  is  no  pretense  that  the  State  tax  is  not  warranted  by 
law.  It  is  authorized  to  be  levied,  and  required  to  be  col- 
lected. Nor  can  it  be  successfully  denied  that  the  law  author- 
izes and  requires  a  county  tax  to  be  imposed  and  collected. 
And  in  doing  so,  in  this  case,  the  board  of  supervisors  have 
not  exceeded  the  per  cent  the  law  has  empowered  them  to 
levy,  and  a  court  of  equity  will  not  restrain  its  collection  be- 
cause it  is  claimed  that  it  may  be  misapplied,  or  even  that  the 
county  authorities  intend  to  misapply  a  portion  of  the  fund, 
when  collected.  If,  after  it  is  paid  into  the  treasury,  such  an 
eifort  shall  be  made,  then,  and  not  till  then,  will  a  court  of 
equity  interpose  to  prevent  the  wrong. 

To  stay  the  collection  of  all  taxes  until  a  court  of  equity 
could,  after  the  delays  incident  to  proceedings  in  that  forum, 
ascertain  whether  a  portion  of  the  fund  was  designed  to  be 
misapplied  by  school  directors  in  one  of  the  districts  in  the 
county,  or  the  town  board  of  auditors,  or  some  other  munici- 
pality, would  be  highly  prejudicial  to  the  public  interest. 
The  taxes  were  authorized  by  the  statute;  were  levied  for 
State,  county  and  local  purposes.  They  were  levied  by  offi- 
cers whom  the  law  had  vested  with  the  power  to  make  the 
levy,  and  the  assessments  were  made  by  persons  acting  as 
19 — 65th  III. 
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officers  under  color  of  office.  The  laws  under  which  they 
acted,  and  the  assessments  and  levy  were  made,  were  constitu- 
tional, and  the  acts  of  the  officers  under  the  laws  were  consti- 
tutional, and  although  there  may  have  been  some  irregulari- 
ties in  making  the  assessments,  still  they  form  no  ground  for 
enjoining  the  collection  of  these  taxes. 

We  can  see  no  merit  in  the  application,  or  grounds  for  en- 
joining the  tax,  and  hence  the  relief  sought  should  have  been 
denied. 

The  decrees  of  the  court  below  must  be  reversed  and  the 

bills  dismissed. 

Deci-ees  reversed. 


Tyler  McWhorter  et  al. 

V. 

The  People  ex  rel.,  The  Chicago  and  Rock  River 
Railroad  Company. 

1.  Municipal  subscription  —  law  authorizing  subscription  to  capital 
stock  of  a  railroad  company  does  not  authorize  a  vote  to  subscribe  to  a  divi- 
sion of  the  road.  Where  the  charter  of  a  railroad  company  authorized 
certain  municipalities  to  subscribe  to  the  capital  stock  of  the  company, 
and  a  vote  was  taken  to  subscribe  to  a  certain  division  of  the  road :  Held^ 
that  the  vote  was  unauthorized,  and  the  company  could  not  compel  the 
municipality  thus  voting  to  make  the  subscription  to  its  capital  stock. 

2.  And  where  such  company  was  authorized  to  receive  such  subscrip- 
tions, on  such  terms  and  in  such  amounts  as  it  might  deem  best  in  accord- 
ance with  its  by-laws,  and  the  company,  in  its  by-laws,  divided  the  road 
into  divisions,  and  a  subscription  was  voted  by  a  township  to  the  first 
division  of  the  road:  Held,  that  the  charter  of  the  company  must  govern, 
and  as  that  only  authorized  the  tax-payers  to  vote  a  subscription  to  the 
whole  capital  stock  of  the  company,  the  vote  was  void,  and  conferred  no 
right  on  the  company  to  compel  the  subscription. 
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3.  Same — conditions  in  the  notice  of  the  election  must  he  complied  with. 
The  charter  of  a  railroad  company  authorized  certain  counties,  towns,  etc., 
to  subscribe  to  its  capital  stock,  upon  an  election  being  had  upon  the 
question,  and  a  majority  of  the  voters  voting  at  such  election  voting  in 
favor  of  the  proposition.  Under  this,  an  election  was  called  in  a  township 
to  vote  upon  a  proposition  to  subscribe  |50,000,  but  the  proposition  con- 
tained a  condition  that  the  bonds  to  be  issued  in  payment  of  the  subscrip- 
tion should  be  such  as  to  entitle  them  to  registration,  under  the  act  of 
1869.  Under  the  latter  act  a  majority  vote  of  the  legal  voters  living  in  the 
township  was  necessary  to  entitle  the  bonds  to  registration.  The  election 
had  resulted  in  a  majority  of  the  votes  cast  in  favor  of  the  proposition,  but 
not  in  a  majority  of  the  legal  votes  of  the  township:  Held,  that  the  con- 
dition precedent  in  the  notice  of  the  election  not  having  been  complied 
with,  the  election  was  null  and  void. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the 
Hon.  George  W.  Pleasants,  Judge,  presiding. 

Messrs.  Beckwith,  Ayer  &  Kales,  for  the  appellants. 

Messrs.  McCagg,  Fuller  &  Culver,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  application  for  a  mandamus,  by  The  People,  on 
tlie  relation  of  the  Chicago  and  Rock  River  Railroad  Com- 
pany, made  to  the  circuit  court  of  Whiteside  county,  and 
taken,  by  change  of  venue,  to  the  Rock  Island  circuit  court, 
tiie  object  of  which  was  to  compel  the  proper  officers  of  the 
town  of  Montmorency,  in  Whiteside  county,  to  subscribe  fifty 
thousand  dollars  to  the  capital  stock  of  that  company,  and 
issue  its  bonds  therefor  in  payment  of  such  subscription. 

The  petition  sets  forth  the  act  of  the  general  assembly  of 
this  State  incorporating  this  company,  and  the  route  of  the 
road,  and  also  sections  six,  ten  and  eleven  of  the  charter, 
upon  the  true  interpretation  of  which  this  controversy  mainly 
depends. 

The  sixth  section  authorizes  the  directors  of  the  company 
to  receive  subscriptions  to  their  capital  stock  from  any  cor- 
poration, county,  city  or   town,  on   such   terms   and   in   such 
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amounts  as  they  may  deem  for  the  interest  of  the  company, 
in  accordance  with  the  by-laws  of  the  company. 

Section  ten  authorized  any  incorporated  city,  town,  or  any 
township  organized  under  the  township  organization  laws  of 
this  State,  along  or  near  the  route  of  the  road,  to  subscribe 
to  its  capital  stock. 

Section  eleven  provides  for  holding  the  election  to  deter- 
mine the  question  of  subscription,  and  provides,  "if  it  shall 
appear  that  the  majority  of  all  the  legal  voters  of  such  city, 
town  or  township,  voting  at  such  election,  have  voted  for 
subscription,  it  shall  be  the  duty  of  the  president  of  the  board 
of  trustees,  or  other  executive  officers  of  such  town,  and  of 
the  supervisors  in  townships,  to  subscribe  to  the  capital  stock 
of  said  railroad  company,  in  the  name  of  said  city,  town  or 
township,  the  amount  so  voted  to  be  subscribed,  and  to  re- 
ceive from  said  company  the  proper  certificate  therefor.^^  The 
president,  or  other  executive  officer,  was  authorized  and  re- 
quired to  issue  bonds  in  the  name  of  the  corporation  voting 
the  subscription,  bearing  ten  per  cent  per  annum  interest, 
payable  annually,  and  payable  within  twenty  years. 

It  is  alleged  the  railroad  company  was  duly  organized  in 
May,  1869,  and  at  an  election  called  and  held  in  the  township 
of  Montmorency,  on  the  28th  day  of  August,  of  that  year,  a 
majority  of  the  legal  voters  of  that  township  voting  at  such 
election  voted  to  subscribe  fifty  thousand  dollars  to  the  capital 
stock  of  the  company. 

It  is  further  alleged  that,  after  the  result  was  declared, 
the  railroad  company,  on  the  12th  day  of  February,  1872, 
made  a  demand  on  the  township  officers  to  subscribe  to  the 
capital  stock,  and  issue  bonds  in  payment  of  their  subscrip- 
tion, which  they  refused  to  do,  on  various  pretexts. 

It  appears  that  parties  friendly  to  this  enterprise,  and  con- 
nected with  the  railroad  company,  prepared,  and  circulated 
among  the  tax-payers  a  petition,  which  was  duly  signed  by 
eleven  tax-payers  and  legal  voters  of  the  town,  and  presented 
to  the  town  clerk,  which  bears  upon  its  face  strong  indications 
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of  careful  preparation,  and  which,  being  necessary  to  a  full 
understanding  of  the  case,  is  here  copied,  leaving  out  mere 
formal  parts: 

"  The  undersigned,  legal  voters  and  tax-payers  in  said  town, 
do  hereby  petition  you  that  a  special  meeting  of  the  legal 
voters  of  said  town  be  called,  to  be  holden  at  the  usual  place 
of  voting  in  said  town,  at  which  the  question  of  said  town 
making  a  subscription  to  the  capital  stock  of  the  Chicago  and 
Rock  River  Railroad  Company  shall  be  submitted  to  them, 
and  that  such  call  be  made  in  the  within  words  and  figures." 

These  "words  and  figures'^  are  as  follows: 

"special  town  meeting. 

"Whereas,  By  section  ten  (10)  of  an  act  to  inc«)orate 
the  Chicago  and  Rock  River  Railroad  Company,  in  force 
March  24,  1869,  any  county,  incorporated  city  or  town,  or  any 
township  organized  under  the  township  organization  laws  of 
the  State,  along  or  near  the  route  of  said  railroad,  is  author- 
ized to  subscribe  to  the  capital  stock  of  said  company; 

"  And  whereas.  Said  railroad  company  has  constituted 
that  portion  of  their  road  extending  from  Rock  Falls  to  Am- 
boy  the  first  division  of  said  road,  and  created  a  separate  and 
distinct  stock  for  the  construction  of  said  first  division; 

"And  whereas,  A  petition  has  been  presented  to  me, 
signed  by  ten  citizens,  who  are  legal  voters  and  tax-payers  in 
the  said  township  of  MontmcTrency,  asking  that  a  special  elec- 
tion shall  be  called  in  said  town,  at  which  the  question  of  said 
town  subscribing  to  the  capital  stock  of  said  railroad  com- 
pany, to  the  amount  of  fifty  thousand  dollars,  shall  be  sub- 
mitted to  the  legal  voters  of  said  town ;  the  bonds  to  be 
issued  in  payment  of  said  stock  to  be  in  such  form  as  to  en- 
title the  same  to  registration,  under  the  act  of  the  legislature 
in  that  behalf,  in  force  16th  April,  1869;  said  bonds  to  be 
issued  to  said  company  only  when  said  road  is  in  readiness 
for  operating  into  or  near  said  township ; 
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''Now,  therefore,  The  legal  voters  of  said  town  are  hereby 
notified  to  meet  at  the  school  house  in  district  number  two 
(2),  on  the  28th  day  of  August  A.  D.  1869,  for  the  purpose 
of  voting  for  or  against  said  town  subscribing  the  sum  of 
fifty  thousand  dollars  to  the  capital  stock  of  the  first  division 
of  the  Chicago  and  Rock  River  Railroad  Company.  At  said 
election,  the  form  of  voting  shall  be,  'for  subscription/  or 
'against  subscription.^^' 

At  the  time  and  place  appointed  in  this  notice  an  election 
was  held,  the  polls  being  opened  at  11  o'clock  in  the  morn- 
iug.  At  12  M.  there  was  an  adjournment  of  one  hour,  and  a 
closing  at  6  in  the  afternoon.  The  votes  being  counted,  as 
appears  by  tlie  returns  made  by  the  moderator  and  clerk, 
seventy-seven  votes  were  found  for  subscription,  and  thirty- 
four  aftinst.  It  is  alleged  in  the  petition  that,  from  this  can- 
vass, it  appeared  that  a  majority  of  the  legal  voters  voting  at 
the  election  had  voted  for  subscription. 

It  is  further  alleged  in  the  petition  that  a  special  town  meet- 
ing of  the  voters  of  this  town  was  called  by  the  clerk,  on  the 
petition  of  twelve  freeholders,  and  was  held  on  the  7th  day 
of  May,  1870,  to  reconsider  the  former  vote ;  that  the  polls 
were  kept  open  from  10  o'clock  in  the  morning  to  5  o'clock 
in  the  afternoon ;  that  sixty  votes  were  cast,  of  which  fifty- 
nine  were  in  favor  of,  and  one  vote  against,  reconsideration. 

The  return  sets  forth  that,  prior  to  .making  the  request  and 
call  for  the  iirst  special  election  to  vote  on  the  question  of 
subscription,  the  relator  had  falsely,  and  with  a  view  to  in- 
fluencing the  result,  given  out  that  it  had  created  a  separate 
and  distinct  stock  to  represent  the  first  division  of  the  road. 
2.  That  it  was  falsely  given  out  to  the  voters  that  the  subscrip- 
tion, if  made,  should  be  paid  for  in  the  bonds  of  the  town,  to 
be  issued  in  such  manner  and  .form  as  to  entitle  them  to  reg- 
istration, as  provided  by  law;  and  that  the  town  should  have 
the  benefit  thereof;  and   that  the  proposed   election  in   that 
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behalf  should  be  in  pursuance  of  the  act  of  the  general  assem- 
bly, approved  April  16,  1869,  referred  to  in  the  call  for  the 
election;  and  that  the  vote  should  be  such  as  to  entitle  the 
town  to  the  benefits  of  that  act.  3.  That,  in  fact,  relator  had 
no  authority  to  create  a  separate  or  independent  stock  for 
construction  of  each  of  its  divisions;  nor  had  it  created  a 
separate  and  distinct  stock  for  the  construction  of  its  first 
division,  and  that  the  road  was  not  yet  completed.  4.  That 
a  majority  of  the  voters  living  in  the  town  at  the  time  of  such 
election  did  not  vote  in  favor  of  the  subscription. 

In  was  also  alleged,  in  the  return,  that  the  petition  and  call 
for  the  election  were  prepared  by  the  relator,  and  that  rela- 
tor procured  the  signatures  thereto. 

A  general  demurrer  was  interposed  to  this  return,  w^hich 
the  court  sustained,  and  awarded  a  peremptory  writ  of  man- 
damus. 

To  reverse  this  judgment,  the  town  authorities  appeal,  and 
make  several  points  as  ground  of  reversal. 

The  first  point  is,  that  the  question  of  subscription  to  the 
capital  stock  of  this  company  was  not  submitted  to  the  voters 
at  the  election. 

By  section  ten  of  the  act  incorporating  this  company,  quoted 
above,  the  town  was  authorized  to  subscribe  to  the  capital 
stock  of  the  company  as  a  unit,  as  an  entirety,  as  one  thing. 
We  look  in  vain  in  the  act  for  authority  to  divide  the  road 
or  to*authorize  a  vote  for  subscription  to  the  capital  stock  of 
any  one  division  of  it.  The  road  was  projected  from  Rock 
River  to  Chicago,  passing  through  a  very  productive  country, 
capable  of  furnishing  to  the  road  a  vast  amount  of  profitable 
business.  Stock  in  such  a  road,  as  one  entire  work,  as  a  leading 
line  of  rail  communication,  promised  value  to  the  subscribers. 
It  was  in  such  a  road  the  town  of  Montmorency  was  author- 
ized to  take  stock  to  the  amount  of  fifty  thousand  dollars,  the 
whole  capital  of  the  road  being  one  million  of  dollars. 

It  is  true,  the  sixth  section  of  their  charter,  cited  above,  author- 
izes the    directors  of  the  company  to  receive   subscriptions 
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to  their  capital  stock,  from  any  corporation,  county,  etc., 
on  such  terms  and  in  such  amounts  as  they  may  deem  for  the 
interest  of  the  company,  in  accordance  with  its  by-laws. 

It  is  assumed  by  appellees  that  the  by-law  of  the  company 
authorized  this  division  of  the  road,  and  that  it  was  referred 
to  in  the  notice  given  by  the  clerk  calling  the  election. 

It  is  stated  in  this  notice  that  the  company  has  constituted 
that  portion  of  the  road  extending  from  Rock  Falls  to  Amboy 
the  first  division  of  the  road,  and  created  a  separate  and  dis- 
tinct stock  for  the  construction  of  said  first  division.  How, 
it  may  be  asked,  did  the  clerk  know  this,  and  by  what  au- 
thority did  he  publish  it  to  the  voters?  He  states  them  as 
facts  of  which  his  position  could  not  give  him  knowledge,  and 
it  may  be  safe  to  say  he  had  no  such  knowledge.  The  paper 
was  prepared,  undoubtedly,  by  some  agent  of  the  company,  to 
operate  upon  the  voters,  it  being  designed  as  a  sort  of  guar- 
antee that  the  money  they  voted  should  be  expended  on  the 
road  in  their  town. 

But  does  the  by-law  compel  the  company  to  maintain  this 
division  ?  Are  these  by-laws  like  the  laws  of  the  Medes  and 
Persians — irrepealable?  Suppose  the  three  divisions  shall 
not  be  completed,  where,  then,  will  be  the  merger,  as  pro- 
vided in  the  by-law?  Under  this  by-law,  what  power  could 
compel  this  subscription  to  the  making  the  first  division? 
The  promise  of  the  company  is  of  no  binding  force,  for  at 
their  next  meeting  they  can  repeal  the  by-law  in  which*  it  is 
contained. 

Conceding  the  power  to  the  company  to  prescribe  the  terms 
on  which  subscriptions  shall  be  made,  it  is  incumbent  on  them 
that  the  charter  is  observed.  By  the  charter,  the  tax-payers 
of  this  town  could  only  vote  a  subscription  to  the  capital 
stock  of  the  company.  This  they  were  not  called  upon  to 
do,  and  have  not  done. 

This  point,  we  think,  is  well  taken.  It  is  true,  this  court 
has  uniformly  held,  in  the  cases  cited  by  appellees,  that  where 
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subscriptions  have  been  voted  in  good  faith  to  aid  in  the  con- 
struction of .  railroads,  they  will  be  enforced,  if  they  have 
been  made  in  pursuance  of  law,  but  not  otherwise. 

The  second  point  made  by  appellants  we  pass  by  as  un- 
necessary to  be  noticed. 

The  third  and  most  important  point,  that  in  the  proposition 
to  subscribe  which  was  submitted  to  the  people,  there  was 
coupled  a  condition  that  the  bonds  to  be  issued  should  be 
such  as  to  entitle  them  to  registration  under  the  provisions 
of  the  act  of  April  16,  18G9. 

Section  seven  of  that  act  declares  that  none  of  its  benefits, 
advantages  or  provisions  shall  apply  to  any  debt  unless  the 
subscription  or  donation  creating  it  was  first  submitted  to  an 
election  of  the  legal  voters  of  the  town,  under  the  j^rovisions 
of  the  laws  of  this  Stato,  and  a  majority  of  the  legal  voters 
living  in  such  town  were  in  favor  of  such  aid,  subscription  or 
donation;  and  any  town  shall  have  the  right,  upon  making 
any  subscription  or  donation  to  any  railroad  company,  to  pre- 
scribe the  conditions  upon  which  such  bonds,  subscriptions  or 
donations,  shall  be  made;  and  such  bonds,  etc.,  shall  not  be 
valid  until  such  conditions  precedent  shall  have  been  com- 
plied with. 

This  ^'condition  precedent''  prescribed  in  the  notice  not 
being  complied  with,  there  is  no  alternative  but  to  declare 
the  election  null  and  void. 

It  was  not  bonds  not  entitled  to  registration  the  people 
voted,  but  it  was  those  so  entitled;  and  the  proposition  not 
having  received  the  sanction  of  a  majority  of  the  voters  living 
in  the  town  at  the  time  of  the  election,  the  proposition  was, 
consequently,  lost.     Dunnovan  v.  Green,  57  111.  63. 

It  was  of  immense  importance  to  the  tax-payers  of  this 
town  that  their  bonds  should  be  such  as  to  entitle  them  to 
registration.  The  county  clerk,  or  other  proper  officer,  upon 
issuing  them,  was  required  to  register  them  in  a  book  to  be 
kept  for  that  purpose  in  his  office,  showing  the  date,  amount, 
number,  maturity  and  rate  of  interest,  and  to  what  railroad 
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they  Avere  subscribed;  and  this  for  the  protection  of  the  tax- 
payers. The  holders  of  such  boiids^  in  order  to  receive  the 
benefits  of  the  act,  were  required  to  register  them  at  the 
office  of  the  auditor  of  public  accounts,  which  fact  of  regis- 
tration he  was  required  to  certify  upon  each  bond,  under  his 
seal  of  office. 

When  registered  with  the  auditor,  a  certain  amount  of  the 
State  revenue,  as  specified  in  the  act,  w^as  appropriated  to  the 
payment  of  the  interest  on  the  bonds  for  the  period  of  ten 
years,  thus  relieving  the  tax-payers  from  that  burden. 

Much  as  we  desire,  in  due  regard  to  the  law,  to  advance 
enterprises  of  this  character,  and  to  hold  municipalities  and 
other  corporations  to  all  their  obligations,  we  are  compelled 
to  say,  in  this  case,  that  appellees  have  shown  no  legal  right 
to  the  writ  they  demand,  and  that  there  is  no  legal  obliga- 
tion on  the  town  of  Montmorency  to  make  the  subscription 
claimed  and  issue  its  bonds. 

The  judgment  of  the  circuit  court  is  reversed. 

Judgment  reve?'sed. 


James    Steel 


James  Dunne. 

1.  C0RPOIIA.TION — individual  liability  as  stockholder — {construction.  In 
order  to  fix  a  liability  upon  one  for  the  debts  of  a  private  corporation 
organized  under  the  general  law  which  makes  stockholders  individually 
liable  to  the  creditors  of  the  company' to  an  amount  equal  to  the  stock 
held  by  them,  etc.,  it  must  be  made  plainly  to  appear  that  he  was  a  stock- 
holder, and  within  the  purview  of  the  law.  The  meaning  of  the  statute 
can  not  be  enlarged  so  as  to  include  cases  not  expressly  within  its  pro- 
visions. 
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2.  The  mere  fact  that  the  defendant  was  a  director  in  such  a  company 
is  not  sufficient  to  make  him  liable  individually  within  the  meaning  of 
the  statute. 

3.  So,  where  the  defendant  was  a  director  in  the  Piute  Mining  Com 
pany,  and  it  appeared  that  company  had  never  issued  any  certificates  of 
stock,  and  it  was  not  shown  that  he  ever  subscribed  for  stock,  and  it  ap- 
peared that  he  was  a  stockholder  in  the  Piute  Silver  Mining  Company, 
subsequently  organized  with  a  different  directory:  Held,  that  he  was  not 
liable  individually  in  a  suit  by  a  creditor  of  the  first  named  corporation. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Messrs.  Moran  &  English,  for  the  appellant. 

Mr.  C.  M.  Hardy,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  appellee  was  formerly  secretary  of  the  "  Piute  Mining 
Company  of  Chicago,'^  an  incorporated  company  organized 
under  the  general  laws  of  the  State.  At  the  March  term,  1871, 
of  the  circuit  court  of  Cook  county  he. obtained  a  judgment 
against  that  company.  On  this  judgment  execution  was  reg- 
ularly issued,  and  was,  by  the  sheriff,  returned  nulla  bona 
before  this  action  was  commenced.  It  is  alleged  that  appel- 
lant was  a  stockliolder  in  that  company,  and  this  action 
was  commenced  against  him  to  recover  the  amount  of  the 
judgment  obtained  by  appellee  against  the  company. 

The  statute  under  which  the  company  was  organized  pro- 
vides: that  all  stockholders  of  every  such  company  shall  be 
severally  individually  liable  to  the  creditors  of  the  company 
to  the  amount  equal  to  the  amount  of  stock  held  by  them 
respectively,  for  all  debts  and  contracts  made  by  the  com- 
pany prior  to  the  time  when  the  whole  capital  stock  shall 
have  been  paid  in,  and  a  certificate  thereof  made  and  filed  as 
therein  required.     Gross' Statutes,  chap.  ^5,  div.  14. 

The  defense  sought  to  be  interposed,  is  that  appellant 
was  not,  at  the  date  the  debt  was  contracted  for  which  appellee 
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obtained  judgment,  and  never  was  a  stockholder  in  the  "  Piute 
Mining  Company. '' 

It  seems  to  us  that  the  evidence  fully  sustains  the  defense. 
It  does  not  appear  that  any  certificates  of  stock  were  ever 
issued  to  any  one  by  that  company,  or  that  appellant  really 
owned  any  stock.  He  had  not  previously  subscribed  for  any 
stock.  The  company  was  only  in  existence  for  a  period  of 
about  three  months. 

The  company  was  about  to  commence  business  and  issue 
certificates  of  stock,  and  for  that  purpose  caused  scrip  to  be 
printed  and  a  seal  to  be  engraved.  When  the  work  was 
finished  it  was  found  that  the  seal  was  engraved  ^^  The  Piute 
Silver  Mining  Company  of  Chicago.''  The  same  error,  per- 
haps, occurred  in  the  printing.  It  was  suggested  by  ap- 
pellee that  the  cheapest  way  to  remedy  the  difficulty  would 
be  to  file  new  articles  of  association,  and  organize  the  com- 
pany by  the  name  "The  Piute  Silver  Mining  Company/' 
which  was  accordingly  done.  The  new  company  was  organ- 
ized with  five  directors;  the  old  company  had  seven.  Appel- 
lant was  named  as  a  director  in  both  companies. 

The  "Piute  Mining  Company"  seems  to  have  been  then 
abandoned.  No  stock  had  been  previously  issued,  and  none 
afterwards. 

The  new  organization  having  a  different  and  less  directory 
was  essentially  a  new  company.  It  had  a  new  name  and  a 
new  directory.  In  the  latter  company  it  is  admitted  that 
appellant  was  a  stockholder,  but  appellee  never  rendered 
any  services  for  the  "  Piute  Silver  Mining  Company/'  and 
had  no  judgment  against  it. 

There  being  no  satisfactory  evidence  in  the  record  that 
appellant  was  ever  a  stockholder  in  the  "Piute  Mining  Com- 
pany," against  which  appellee  had  a  judgment,  there  could 
be  no  recovery.  What  remedy  appellee  may  have  had 
against  the  directors  of  the  abandoned  company  who  employed 
him  as  their  secretary,  it  is  not  the  province  of  this  court  to 
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inquire.     It  is  sufficient  that  under  the  evidence  in  this  record 
there  can  be  no  recovery  as  against  appellant. 

The  mere  fact  that  he  was  a  director  in  the  company  is  not 
sufficient  to  make  him  liable  within  the  meaning  of  the  stat- 
ute. It  must  appear  that  he  was  a  stockholder  before  any 
individual  liability  can  attach.  The  remedy  is  purely  statu- 
tory, and  the  evidence  must  show  that  he  is  plainly  within 
its  purview  before  he  can  be  made  personally  liable.  The 
meaning  of  the  statute  can  not  be  enlarged  so  as  to  include 
cases  not  expressly  within  its  provisions. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judoment  i-eversed. 


Homer  E.   Ayleswoeth 

V. 

The  People  of  the  State  of  Illinois. 

1.  Indictment — record  must  show  that  it  was  returned  into  court,  and  a 
plea,  to  sustain  a  conmction.  Where  the  record  fails  to  show  that  the  in- 
dictment was  ever  returned  into  court  by  any  grand  jury,  or  that  the 
defendant  was  ever  arraigned  upon,  or  pleaded  to  it,  a  conviction  can  not 
be  sustained ;  without  a  plea  there  is  nothing  to  try. 

Writ  of  error  to  the  Circuit  Court  of  Warren  county ; 
the  Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Stewart  &  Phelps,  for  the  plaintiff  in  error. 

Mr.  Washington  Bushnell,  Attorney  General,  and  Mr* 
Alfred  Rowe,  for  the  People. 
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Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  an  indictment,  in  the  Warren  circuit  court,  for 
selling  liquor  without  a  license,  and  verdict  of  guilty,  and 
fine  imposed.  The  defendant  brings  the  record  to  this  court 
by  writ  of  error. 

The  record  purports  to  contain  an  indictment  against 
plaintiff  in  error,  but  it  wholly  fails  to  show  that  such  in- 
dictment was  ever  presented  in  court  by  any  grand  jury,  or 
that  plaintiff  in  error  was  ever  arraigned  upon  or  pleaded  to 
it.  The  record  must  show  that  the  indictment  was  returned 
into  open  court.  Gardner  y.  The  People,  20  111.430;  Battler 
V.  The  People,  59  ib.  68. 

The  record  should  also  show  that  the  plea  of  not  guilty 
was  entered.  AVithout  it  there  is  nothing  for  the  jury  to  try. 
Johnson,  et  al  v.  The  People,  22  111.  314. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Henry  L.   Hall 
William  B.  Jarvis  et  al. 


1.  Rescission  of  contract — not  for  fraudulent  representations  unless 
relied  on.  Where  the  complainant  .sought  to  rescind  a  contract  for  the 
exchange  of  lands  which  had  been  executed  on  his  part,  on  the  ground 
that  the  defendant  had  falsely  and  fraudulently  represented  that  he  had 
a  perfect  title  to  the  lands  he  exchanged,  and  it  appeared  that  the  com- 
plainant took  a  bond  from  the  defendant,  secured  by  mortgage  on  the  land 
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conveyed  by  the  complainant,  conditioned  tliat  the  defendant  should  fur- 
nish a  complete  abstract  within  sixty  days,  showing  a  perfect  title  to  the 
land  he  had  given  in  exchange :  Held,  where  the  bill  was  filed  before  the 
expiration  of  the  sixty  days,  in  the  absence  of  proof  that  complainant 
relied  on  the  representations,  that  the  fair  inference  was  that  he  relied 
upon  the  bond  and  mortgage,  and  not  upon  the  representations,  and  that 
he  was  not  entitled  to  the  relief  sought,  as  there  was  no  default  at  the  time 
in  failing  to  perform  the  conditions  of  the  bond. 

2.  Same — burden  of  proof  .  Where  a  party  seeks  in  equity  to  rescind 
his  contract  on  the  ground  that  it  was  induced  by  fraudulent  representa- 
tions, the  burden  of  proof  is  upon  him  to  establish  the  fraud  by  showing 
the  representations  and  their  falsity. 

3.  Government  G'RKE'v^patent  not  necessary  to.  The  United  States,  or 
a  State,  may  transfer  its  lands  by  a  special  act  of  legislation  without  the 
issue  of  a  patent.  So,  where,  by  special  act  of  Congress,  land  was  granted 
to  the  State  of  Iowa,  and  the  Governor  selected  the  same  under  the  grant, 
it  was  held  that  a  good  title  might  be  acquired  without  the  issue  of  a 
patent,  unless  the  act  required  one  to  be  issued  preliminary  to  the  vesting 
of  the  title. 

Appeal  from  the  Circuit  Court  of  La  Salle  county ;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 

Messrs.  Blanch ard,  Silver  &  Corwin,  for  the  appellant. 

Mr.  T.  Lyle  Dickey,  for  the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

This  bill  was  framed  upon  the  theory  that  the  defend- 
ants, together  with  three  other  persons,  combined  to  defraud 
the  complainant  out  of  his  land. 

The  bill  alleges  that  Rensky  proposed  to  purchase  from 
the  complainant  one  hundred  and  sixty  acres  of  land  *in 
La  Salle  county,  valued  at  $3200,  and  give  in  exchange 
therefor  a  section  of  land  in  Iowa,  valued  at  $2500,  and  two 
acres  near  Waukegan,  Illinois,  with  some  incumbrances  upon 
the  latter,  and  to  pay,  in  money,  $345  in  ninety  days.  Ren- 
sky  also  agreed  to  execute  a  bond  for  $2500,  to  be  void  upon 
coudition  that  he  would,  in  sixty  days,  furnish  a  complete 
abstract  showing  title  in  him  to  the  land  in  Iowa;  and.  also 
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a  mortgage  to  secure  the  performance  of  the  condition  of  the 
bond  and  the  payment  of  the  money. 

The  bargain  was  consummated  by  the  execution  and  de- 
livery of  the  papers  agreed  upon,  on  the  22d  of  December, 
1869. 

The  bill  further  alleges  that  Kensky,  to  induce  the  trade, 
falsely  and  fraudulently  represented  to  complainant  that  he 
had  a  perfect  title  to  the  land  in  Iowa ;  that  complainant 
relied  upon  such  representations ;  and  that,  in  fact,  Rensky 
had  no  title  whatever  to  the  land. 

As  the  case  hinges  upon  a  charge  of  fraud,  it  is  unnecessary 
to  detail  the  facts  further  than  they  bear  upon  this  question. 

The  complainant  was  a  witness,  but  in  his  testimony  he 
did  not  state  that  he  placed  any  reliance  upon  the  parol 
declarations  of  Rensky  as  to  the  title.  On  the  contrary,  when 
he  took  a  bond,  secured  by  a  mortgage  on  the  land  in  La  Salle 
county,  making  it  obligatory  upon  Rensky  to  furnish  a  per- 
fect abstract  of  title  in  sixty  days,  the  fair  inference  is  that 
he  relied  upon  the  bond  and  mortgage,  and  not  upon  the 
representations. 

The  bill  was  filed  on  the  25th  of  January,  1870,  when  the 
time  allowed  by  the  bond  had  only  about  half  expired.  There 
was  then  no  default  on  the  part  of  Rensky,  and  the  com- 
plainant had  no  right  to  claim  a  rescission  of  the  contract 
until  the  expiration  of  the  sixty  days. 

The  burden  of  proof  of  the  fraud  charged  rested  upon  the 
complainant,  and  he  has  failed  to  establish  that  the  repre- 
sentations alleged  to  have  been  made  were  false. 

The  only  evidence  as  to  the  want  of  title  in  Eensky,  was 
the  deposition  of  the  Register  of  the  United  States  Land 
Office  at  Sioux  City,  Iowa,  in  which  he  stated  that  the  land 
in  question  had  been  granted  to  the  State  of  Iowa  by  act  of 
Congress,  and  had  been  selected  by  the  Governor  of  the  State 
under  the  grant,  but  that  no  patent  had  been  issued. 

The  United  States,  or  a  State,  may  transfer  the  land  vested 
in  them  by  a  special  act  of  legislation.     If,  as  we  infer  from 
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the  deposition  of  the  Register^  there  was  such  special  legisla- 
tion as  to  the  land  in  controversy,  and  the  Governor  selected 
the  land  by  virtue  of  the  grant  to  the  State  of  Iowa,  then  a 
good  title  might  be  acquired  without  the  issue  of  a  patent, 
unless  the  act  required  that  one  should  be  issued  preliminary 
to  the  vesting  of  the  title. 

The  falsity  of  the  representations  has  not  been  sufficiently 
established  to  entitle  the  complainant  to  the  relief  sought. 

The  decree  of  the  court  is  affirmed;  except,  as  there  is 
some  suspicion  of  fraud,  and  the  present  bill  was  filed  pre- 
maturely, it  is  ordered  that  the  bill  be  dismissed  without 
prejudice. 

Decree  affirmed. 


Joseph  Lubliner 


William  L.  Yeomans. 

Chancery — appointment  of  special  master.  Where  the  circuit  court,  on 
the  hearing  of  a  petition  for  a  mechanic's  lien,  appointed  a  special  master 
to  execute  the  decree :  Held,  that  it  would  be  presumed  that  such  appoint- 
ment was  properly  made,  the  record  showing  nothing  to  the  contrary. 

Appeal  from  the  Circuit  Court  of  Whiteside  county ;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 

Mr.  J.  E.  McPherran,  for  the  appellant. 

Messrs.  Dinsmoor  &  Stager,  for  the  appellee. 
20—  65th  III. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  main  question  arising  on  this  record  is  one  of  fact, 
involving  a  matter  of  account  in  a  mechanic's  lien  proceed- 
ing, where  there  are  items  of  account  on  both  sides  and  the 
testimony  is  conflicting. 

The  judge  who  heard  the  cause  saw  the  witnesses  in  the 
giving  of  their  testimony,  and  had  superior  means  to  our- 
selves of  judging  of  their  credibility.  From  an  examination 
of  the  testimony,  we  do  not  find  the  decree  of  the  court  to  be 
so  manifestly  against  the  weight  of  the  evidence  as  to  require 
that  it  should  be  disturbed. 

It  is  objected  that  the  court  appointed  a  special  master  in 
chancery  to  execute  the  decree.  It  will  be  presumed  such 
appointment  was  properly  made,  the  record  showing  nothing 
to  the  contrary.     Farnsworth  v.  Strasler,  12  111.  482. 

The  decree  is  affirmed. 

Decree  affirmed. 


Maetik  F.  Spellman  et  al, 

V. 

A.  Julius  Mathewson,  Guardian,  et  al. 

1.  Guardian's  sale  of  lands — notice  of  application.  The  notice  by  a 
guardian  of  the  presentation  of  his  petition  for  an  order  to  sell  lands  of 
his  wards  was  as  follows,  to  wit :  "  Notice  is  hereby  given  that  a  petition 
to  sell  the  real  estate  belonging  to  the  minor  heirs  of  Martin  Spellman, 
deceased,  will  be  presented  to  the  circuit  court  of  Will  county,  Illinois, 
at  the  next  term  thereof,  to  be  holden  at  the  court  house  in  Joliet,  in  said 
Will  county,  on  the  third  Monday  in  December  next,  when  and  where  all 
persons  interested  may  appear  and  show  cause,  if  any  they  have,  why  such 
petition  should  not  be  granted.     Lockport,  Oct.  27,  1853."     And  it  was 
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signed,  "  A.  J.  Mathewson,  guardian:"  Held,  that  the  notice  was  suffi- 
cient, and  that  it  was  not  necessary  to  have  stated  the  special  reasons  why 
the  order  of  sale  should  be  asked. 

2.  Same — certificate  of  'publication.  Where  the  certificate  of  the  publica- 
tion of  the  notice  of  a  guardian's  application  for  an  order  to  sell  lands  was 
in  due  form,  except  it  did  not  state  that  the  newspaper  was  published  in 
the  county :  Held,  on  error  to  reverse  the  decree,  that  as  the  court  below 
could  receive  other  evidence  of  that  fact,  it  would  be  presumed  that  it 
did  so. 


Writ  of  error  to  the  Circuit  Court  of  Will  county. 

This  was  an  application,  by  A.  Julius  Mathewson,  one  of 
the  defendants  in  error,  as  guardian  of  the  plaintiffs  in  error 
and  others,  for  leave  to  sell  certain  real  estate  of  his  wards. 
The  following  is  a  copy  of  the  notice  of  the  application^  and 
of  the  certificate  of  its  publication : 

^'Notice  is  hereby  given  that  a  petition  to  sell  the  real 
estate  belonging  to  the  minor  heirs  of  Martin  Spellman, 
deceased,  will  be  presented  to  the  circuit  court  of  Will  county, 
Illinois,  at  the  next  term  thereof,  to  be  holden  at  the  court 
house  in  Joliet,  in  said  AVill  county,  on  the  third  Monday  in 
December  next,  when  and  where  all  persons  interested  may 
appear  and  show  cause,  if  any  they  have,  why  such  petition 
should  not  be  granted. 

"A.  J.  Mathewson,  Guardian. 
'LocKPORT,  Oct.  27,  1853.'' 

'•^  I  hereby  certify  that  the  annexed  notice  was  published  in 
the  Lockport  Telegraph  for  eight  successive  weeks;  that  the 
date  of  the  first  paper  in  which  the  same  was  published  was 
the  29th  day  of  October,  A.  D.  1853,  and  that  the  date  of  the 
last  paper  in  which  it  w^  published  was  the  17th  day  of  De- 
cember, A.  D.  1853. 

^^Chas.  D.  Holcomb,  Publisher.'' 


The  petition  showed  that  the  guardian  had  already  expended 
large  sums  of  money  for  the  education,  nurture  and  support 
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of  the  wards;  that  they  had  no  personal  property,  of  any  de- 
scription, which  could  be  appropriated  to  their  use  and  benefit, 
and  that  considerable  large  sums  of  money  would  necessarily 
have  to  be  expended  upon  such  wards  for  their  nurture,  edu- 
cation.and  support  in  the  future,  and  that  it  w^as  necessary, 
for  that  purpose,  that  a  part  of  their  real  estate  be  sold.  The 
petition  also  states  the  death  of  the  wards'  father,  gave  a 
description  of  their  real  estate,  the  names  of  the  w^ards  and 
the  fact  of  guardianship. 

Mr.  Homer  Cook,  for  the  plaintiffs  in  error. 

Mr.  Melville  W.  Fuller,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

We  see  no  ground  for  reversing  the  decree  of  sale  contained 
in  this  record.  The  objections  taken  to  the  notice  and  the 
certificate  of  its  publication  are  insufficient.  The  former 
showed  that  a  petition  by  guardian  to  sell  the  real  estate  of 
his  wards  would  be  presented  at  the  next  term  of  the  circuit 
court  of  Will  county,  and  stated  the  time  when  said  term 
would  be  held.  It  was  not  necessary  that  it  should  also  state 
the  special  reasons  why  the  order  of  sale  would  be  asked. 
The  certificate  of  publication,  it  is  true,  does  not  show  that 
the  Lockport  Telegraph  was  published  in  Will  county,  but 
the  court  could  receive  other  evidence  of  that  fact,  and  we 
must  presume  it  did  so,  as  was  held  in  Fierce  v.  Ca^ieton,  12 
111.  364,  and  subsequent  cases. 

The  petition  was  sufficient,  and  the  master's  report  sustained 

its  allegations 

*•  Decree  affirmed. 
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The  Safety  Deposit  Life  Insurance  Company 


Samuel  C.  Smith. 

1.  Corporation — liability  for  service  performed  before  organization. 
Where  the  plaintiff  was  employed  by  one  of  the  corporators  named  in 
the  charter  of  a  corporation,  to  act  as  a  book  keeper,  and  in  that  capacity 
rendered  services  before  the  organization  of  the  company,  and  when  the 
organization  was  formed  neither  the  plaintiff  nor  any  one  else  informed 
the  stockholders  of  the  services  he  had  performed,  or  that  he  expected  to 
claim  payment  therefor,  and  the  evidence  failed  to  show  that  the  company 
appropriated  his  labor  or  its  avails  to  their  use,  audited  his  account,  or 
ever  agreed  to  pay  him :  Held,  that  the  facts  showed  no  ground  of  re- 
covery. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
William  A.  Porter,  Judge,  presiding. 

Messrs.  McCagg,  Fuller  &  Culver,  for  the  appellant. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellee  brought  suit  in  the  court  below,  and  against  ap- 
pellants, and  recovered  for  services  rendered  by  him  at  the 
request  of  one  of  the  corporators,  before  the  company  was 
organized  or  did  any  business.  It  seems  that  the  corporators 
named  in  the  charter  engaged  in  obtaining  subscription 
for  stock,  preparatory  to  the  organi;2ation  of  the  company, 
and  Brewster,  who  was  one  of  them,  about  the  middle  of 
January,  1870,  employed  appellee  to  act  as  book  keeper,  and 
he  continued  to  so  act  until  the  company  was  organized, 
about  the  last  of  March  or  first  of  April  of  that  year.  Appel- 
lee continued  in  the  employment  of  the  company  after  its 
organization  for  about  one  year. 

The  evidence  shows  that  when  the  organization  was  formed 
appellee  nor  any  one  else  informed  the  stockholders  of  the 
services  he  had  rendered,  or  that  he  expected  to  look  to  or 
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claim  payment  of  the  company.  Nor  is  there  any  evidence 
that  the  company  appropriated  his  labor  or  its  avails  to  their 
use,  audited  his  account,  or  ever  agreed  to  pay  him. 

The  questions  arising  on  this  record  were  presented  and 
considered  in  the  case  of  the  Rockford,  Rock  Island  &8t.  Louis 
R.  R.  Co.  v,8age,  post.  p.  328.  The  facts  in  the  two  cases  are 
substantially  the  same.  And  it  was  held  in  that  case  that 
they  formed  no  ground  of  recovery.  That  case  controls  this, 
and  the  judgment  of  the  court  below  is  reversed. 

Judgment  reversed. 


William  Thompson 


Geoege  Hoagland  et  dl. 

1.  Variance — waiver  of^  in  chancery  proceeding.  Where  a  mortgage 
contained  a  copy  of  the  note  it  was  given  to  secure,  except  the  words 
"value  received,"  which  followed  the  words  "from  date,"  but  on  the  hear- 
ing of  a  bill  to  foreclose  the  same,  the  note  was  objected  to,  but  not  on 
account  of  the  variance:  Held,  that  the  objection  came  too  late  on  appeal, 
as,  if  it  had  been  made  in  the  court  below,  it  could  have  been  obviated  by 
an  amendment  of  the  bill. 

2.  Promissory  note — construction  in  respect  to  interest.  Where  a  prom- 
issory note  was  given  in  the  following  form : 

"  1374.79.  Middleport,  Sept.  8,  1858. 

One  year  after  date  I  promise  to  pay  Wm.  Thompson  or  order  $374.79, 
at  ten  per  centum  from  date,  value  received. 

George  Hoagland." 
Held,  that  the  words  "  at  ten  per  centum  from  date  "  made  the  note  an  in- 
terest bearing  note  at  the  rate  of  ten  per  cent  per  annum  from  its  date. 

3.  Practice  in  supreme  court — when  the  cause  will  he  remanded  on 
reversal.  Where  a  decree  for  the  foreclosure  of  a  mortgage  w^as  reversed, 
and  the  interposition  of  a  master  in  chancery  was  necessary  to  compute  the 
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interest  due,  which  was  not  allowed  by  the  court  below,  this  court  de- 
clined to  enter  the  decree  on  reversal  which  the  circuit  court  ought  to 
have  rendered,  but  remanded  the  cause  with  special  directions. 

4.  Promissory  note — possession  evidence  of  ownership.  Where  it  was 
contended  that  the  payee  of  a  note  had  assigned  the  same  so  as  to  let  in 
proof  of  payment  to  the  assignee,  it  was  held  that  possession  of  the  note 
by  payee,  who  was  seeking  to  enforce  the  payment,  was  strong  evidence 
to  show  it  was  still  his  property. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  Charles  H.  Wood^  Judge,  presiding. 

Messrs.  Roff,  Doyle  &  McCullough,  for  the  appellant. 

Mr.  Geo.  B.  Joiner,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  in  the  Iroquois  circuit  court,  to 
foreclose  a  mortgage,  to  which  the  mortgagor,  George  Hoag- 
land,  was  made  defendant,  and  George  B.  Joiner  as  a  subse- 
quent purchaser.  •  ^ 

After  answering  the  bill,  admitting  the  execution  of  the 
note  and  mortgage,  the  defendants  set  up  payment  of  the  note 
to  one  Levi  Lasley,  to  whom  they  allege  it  had  been  assigned. 
Joiner  also  filed  a  cross  bill,  setting  up  the  same  facts  as  stated 
in  his  answer,  and  prays  for  a  cancellation  of  the  mortgage 
as  a  cloud  upon  his  title,  he  having  purchased  the  land  under 
the  belief  that  Hoagland  had  paid  the  note  to  Lasley. 

There  is  no  sufficient  proof  of  any  assignment  of  the  note 
by  the  payee  to  Lasley,  and  the  fact  that  complainant  had 
the  note  in  his  possession,  and  produced  it  on  the  hearing,  is 
strong  evidence  to  show  it  was  still  his  property. 

The  testimony  of  West,  by  whom  payment  to  Lasley  was 
sought  to  be  established,  amounts  to  but  little,  and,  at  best, 
is  mere  hearsay. 

The  principal  error  relied  on  by  the  complainant,  who 
brings  the  record  here,  is  that  the  court  refused  to  allow  in- 
terest on  the  note. 
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The  note  as  set  out  in  the  mortgage  was  as  follows: 


^374.79.  Middleport,  Sept.  8,  1858. 

One  year  after  date  I  promise  to  pay  Wm.  Thompson  or 
order  $374.79,  at  ten  per  centum  from  date. 

George  Hoagland. 

The  note  given  in  evidence  on  the  hearing  was  the  same  in 
all  respects,  with  the  addition  of  the  words  ''  value  received  ^^ 
after  the  word  "date.^^ 

The  defendants  made  a  general  objection  to  the  admission 
of  the  mortgage  in  evidence,  and  also  to  the  admission 
of  the  note,  not  claiming  or  insisting  upon  the  variance. 
Had  that  specific  objection  been  pointed  out,  the  court,  no 
doubt,  would  have  permitted  an  amendment  of  the  bill  to 
obviate  it,  as  such  an  amendment  could  have  worked  no  in- 
jury to  the  defendants,  and  would  tend  to  the  furtherance  of 
justice.  We  think  it  is  too  late,  in  this  court,  to  make  this 
sp^ific  objection. 

Did  the  court  err  in  refusing  to  allow  interest  on  the  note  ? 

The  note  is  set  out  in  the  bill  of  complaint  according  to  its, 
legal  tenor  and  effect,  as  understood  by  the  pleader,  as  a  note 
bearing  interest  at  ten  per  cent  from  date.  The  word  inter- 
est is  not  found  in  the  note,  yet  we  can  not  but  consider  it, 
and  it  would  be  so  received  in  the  money  market,  as  a  note 
bearing  ten  per  cent  interest  per  annum  from  its  date.  That 
would  be  the  common  judgment  of  any  body  of  men  to  whom 
it  should  be  submitted.  The  words  ''at  ten  per  centum  from 
date,''  mean  something,  and  what  could  they  mean,  or  have 
been  intended  by  the  parties  to  mean,  but  to  make  the  note 
an  interest  bearing  note  at  the  rate  of  ten  per  cent  per  an- 
num. Could  the  words  be  made  to  mean  any  thing  else? 
It  is  not  at  all  like  the  case  of  Griffith  v.  Furry,  30  111.  251. 
There,  the  note  read  as  follows: 
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"  1456.75. 
One   day    after   date  we  promise  to  pay  Daniel  Furry  or 
order  four  hundred  and  fifty-six  and  loo  dollars  for  value  re- 
ceived, ten  per  cent.'' 

This  note  was  subjected  to  the  severe  criticism  of  this  court, 
and  it  was  held  the  words  ^^ten  per  cent''  at  the  end  of  the 
note  were,  in  their  connection,  without  any  meaning.  They 
were  added  after  the  note  was  complete  in  all  of  its  parts, 
and  it  could  not  be  determined  whether  they  were  added  as  a 
mark  of  designation,  or  that  the  note  was  given  for  a  tenth 
part  of  an  entire  sum,  or  for  ten  per  cent  which  had  accrued 
upon  some  other  debt,  or  that  ten  per  cent  interest  had  been 
added  into  that  note  for  the  period  it  had  to  run. 

To  no  part  of  this  criticism  is  the  note  in  question  subject. 
It  s^^eaks  in  plain  and  intelligible  language,  that  ordinary 
men  of  business  would  understand,  that  it  was  a  note  bearing 
interest  at  ten  per  cent  per  annum  from  date. 

In  the  case  of  Hadden  v.  Lines  et  al.  24  ib.  381,  a  note  of 
the  following  terms  was  before  this  court,  and  we  did  not 
doubt  it  was  an  interest  bearing  note  at  the  rate  of  ten  per 
cent  per  annum.  It  is  true,  no  question  was  made,  but  we 
did  not  hesitate  to  render  judgment  upon  it  as  for  such  a  note. 
It  was  as  follows  : 

'•$561.  Aurora,  June  13,  1857. 

One  year  after  date  we  promise  to  pay  to  the  order  of 
George  M.  Hadden  five  hundred  and  sixty-one  dollars  value 
received,  with  ten  per  cent  after  due." 

In  Furry's  case,  supra,  there  was  a  patent  ambiguity.  It 
can  not  be  so  alleged  of  this,  or  of  the  one  now  in  question. 

It  is  insisted  by  the  parties  to  this  record,  especially  by 
appellees,  that  this  cause  should  not  be  remanded,  but  that  this 
court  should  enter  such  a  judgment  as  the  circuit  court  should 
have  entered. 
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As  this  is  a  bill  to  foreclose  a  mortgage,  rendering  the  in- 
terference of  a  master  in  chancery  necessary^  we  will  not 
undertake  to  enter  a  decree,  but  will  reverse  and  remand  the 
cause,  with  directions  to  the  circuit  court  to  calculate  inter- 
est at  ten  per  centum  per  annum  from  the  date  of  the  note  to 
the  time  of  the  first  payment  by  Joiner  to  Fletcher,  the 
attorney  of  complainant,  then  deducting  that  payment  from 
the  interest,  calculate  interest  on  the  balance  of  principal  to 
to  the  time  of  the  second  payment.  That  payment  being  of 
fifty  dollars,  is  to  be  deducted  from  the  principal  of  the  note, 
as  appears  by  the  terms  of  the  receipt,  and  interest  calcu- 
lated on  the  balance  of  the  principal  to  the  time  of  the  final 
decree.  In  no  event  is  interest  to  be  calculated  upon  interest. 
The  rule  established  by  this  court  in  McFadden  v.  Fortier,  20 
111.  509,  will  be  observed.  The  terms  of  sale  on  a  foreclosure 
rest  with  the  circuit  court,  under  the  statute. 

The  decree  is  reversed  and  the  cause  remanded,  with 
directions  to  the  circuit  court  to  proceed  according  to  this 
opinion. 

Decree  reversed. 


Valentine  Gkamer 

V. 

Barbara  Joder. 

1.  Promissory  note — construction  of  words  relating  to  interest.  Where 
a  promissory  note,  after  tlie  promise  to  pay  a  given  sum  of  money,  con- 
tained these  words :  ''at  ten  pe  cen,  value  received :"  Held,  that  the  abbrevi- 
ated  words  "-pe  cen'"'  had  a  meaning  which  any  one  would  understand, 
and  that  the  words  made  the  note  one  bearing  interest  at  ten  per  cent  per 
annum  from  its  date. 
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Appeal  from  the  Circuit  Court  of  Bureau  county ;  the 
Hon.  E.  S.  Leland,  Judge,  presiding. 

Mr.  S.  M.  Knox,  for  the  appellant. 

Mr.  J.  I.  Taylor,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  point  in  this  case  is  similar  to  that  made  in  the  pre- 
ceding case  of  Thompson  v.  Hoagland  et  al. 
This  note  reads  as  follows : 

$400.  Arispe,  Oct.  8,  1864. 

One  year  after  date  I  promise  to  pay  to  the  order  of  Bar- 
bary  Joder,  the  sum  of  four  hundred  dollars  at  ten  pe.  cen. 
value  received." 

The  court  below,  trying  the  cause  without  a  jury,  held  this 
was  a  note  bearing  interest  at  ten  per  cent  from  date,  and, 
we  think,  correctly.  The  words,  though  abbreviated  ^^pe.  cen.," 
have  a  meaning  which  is  well  understood.  They  speak  a 
language  all  can  understand;  and  no  dealer  in  such  securities 
would  hesitate  to  accept  this  note  as  a  note  bearing  ten  per 
cent  interest  per  annum  from  its  date.     .  f 

It  was  alleged  in  tlie  declaration  that  the  abbreviated  words 
were  intended  to  mean,  and  did  mean,  that  ten  per  cent  in- 
terest was  stipulated.  Had  the  cause  been  tried  by  a  jury 
th.ey  would  have  been  justified  in  finding  that  this  allegation 
was  true.  The  court,  acting  as  a  jury,  found  it  was  true, 
and,  we  think,  correctly.  Faison  y.  Stoddard,  6  Gray,  199; 
Connor  v.  Rouih,  7  Howard  (Miss.)  175.  See  Keith  et  al.  v. 
Sturgis,  51  111.  142,  as  to  abbreviations. 

There  being  no  error  in  the  record  the  judgment  is  affirmed. 

Judgment  affirmed. 
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Harriet  A.  Tyler  et  al. 

v. 
Caroline  Daniel  et  al. 


1;  Resulting  tbust — sufficiency  of  hill  for.  The  heirs  at  law  of  a  de- 
ceased person  exhibited  their  bill  in  equit}',  against  the  widow  and  others, 
to  establish  and  enforce  a  resulting  trust  in  their  favor  in  respect  to  cer- 
tain land,  showing  that,  after  the  payment  of  all  claims  against  the  estate, 
there  was  left  in  the  hands  of  the  widow  the  sum  of  over  $500,  there  being 
no  administration  had,  and  that  a  part  of  this  sum  was  invested  in  the 
lands  sought  to  be  recovered.  The  bill  also  charged  that  the  knowledge 
of  their  interest  in  the  land  came  to  complainants  within  the  year  pre- 
ceding the  filing  of  the  bill.  The  court  below  dismissed  the  bill  on  de- 
murrer on  two  causes :  first,  that  it  showed  no  equitable  grounds  of  relief, 
and  secondly,  on  the  ground  of  laches  in  the  complainants :  Held,  that  the 
court  erred  in  dismissing  the  bill,  as  it  showed  a  case  prima  facie  enti- 
tling the  complainants  to  the  relief  sought,  and  that  the  delay  in  bringing 
suit  was  not  unreasonable. 

2.  Where  no  administration  was  had  of  an  estate,  and  the  widow  re- 
ceived $500  after  paying  all  claims,  and  invested  a  portion  of  that  sum  in 
lands,  on  demurrer  to  a  bill  by  the  heirs  of  the  deceased  to  declare  and 
enforce  a  resulting  trust  in  their  favor  as  to  the  lands,  it  was  contended 
that,  as  widow,  she  was  entitled  to  the  sum  named,  for  her  specific  allow- 
ance under  the  statute:  Held,  that  if  the  widow  was  so  entitled,  it  was  a 
matter  of  defense,  to  be  shown  by  answer  to  the  bill,  as  the  amount  thus 
due  her  could  be  made  to  appear  only  from  evidence. 

3.  In  the  same  case  it  was  urged,  on  appeal,  that  as  the  widow  main- 
tained the  children  of  the  deceased,  the  sum  expended  hy  her  for  each 
child  would  more  than  equal  the  amount  charged  as  coming  to  her  hands 
from  the  estate :  Held,  that  as  it  was  alleged  that  the  investment  was  made 
soon  after  the  death  of  the  husband,  when  there  could  be  but  little  due  for 
the  maintenance  of  the  children,  then  if  the  land  was  bought  with  funds 
belonging  to  them,  the  trust  attached,  and  could  not  be  aftected  by  any 
subsequent  claim  for  supporting  them,  and  the  heirs'  interest  could  not  be 
divested  except  by  an  order  of  court:  Held,  also,  that  such  defense,  if 
available,  could  only  be  presented  by  answer  to  the  bill,  and  not  by  de- 
murrer to  the  bill. 

4  Chancery  —  laches.  Where  it  appears  that  suit  is  brought  to  en- 
force an  equitable  right  within  one  year  after  a  knowledge  of  the  facts 
upon  which  relief  is  sought,  no  laches  will  be  attributable  to  the  complain- 
ants, as  such  delay  is  not  unreasonable. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Israel  Holmes,  for  the  appellants. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  bill  was  to  establish  and  enforce  a  resulting  trust  in 
certain  lands  in  favor  of  appellants,  who  are  heirs  at  law  of 
Aaron  Haskins,  deceased. 

It  is  alleged  in  the  bill  that,  after  the  payment  of  all  claims 
against  the  estate,  there  was  left  the  sura  of  over  $500,  which 
was  immediately  taken  possession  of  by  appellee  Caroline, 
who  was  the  widow  of  the  decedent,  and,  without  any  admin- 
istration, appropriated  to  her  own  use.  A  portion  of  these 
funds  was  invested  in  the  lands  in  controversy,  which  fact 
is  admitted  by  the  demurrer. 

The  court  sustained  a  demurrer  to  the  bill,  for  two  causes: 
first,  the  bill  presents  no  equitable  grounds  for  relief,  and 
second,  appellants,  by  their  own  showing,  have  been  guilty  of 
laches.  • 

It  is  assumed  that  the  widow  was  entitled,  under  the  stat- 
ute, as  her  specific  allowance,  to  retain  to  her  own  use  the 
sum  of  money  charged  in  the  bill  as  having  been  received  by 
her  from  the  estate  of  her  husband.  This  position  can  hardly 
be  maintained.  The  statute  has  appropriated  no  specific  sum 
of  money  to  the  w4dow,  and  the  court  can  not  know,  of  its 
own  knowledge,  how  much  she  will  be  entitled  to  receive  in 
every  particular  case.  She  can  claim  certain  articles  of  per- 
sonal property,  and,  in  case  they  are  wanting  in  th^e  estate,  she 
may  receive  the  value  in  money,  or  she  may  elect  to  take  money 
in  lieu  of  the  specific  articles  allowed  by  statute.  Hence,  it 
is  obvious  the  amount  that  the  widow  will  be  entitled  to  re- 
ceive may  vary  in  almost  every  case.  It  will  depend  very  much 
upon   the  value  which   the  appraisers  fix  upon  the   property, 
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in  case  the  widow  elects  to  take  its  value  in  money,  and  some- 
what, in  the  provision  that  shall  be  made  for  her  and  the 
family,  upon  the  standing  the  parties  occupy  in  life. 

If  appellee  was  entitled  to  hold  the  money  alleged  to  have 
come  to  her  hands  belonging  to  the  estate,  in  lieu  of  her 
specific  allowance  under  the  statute,  it  is  a  matter  of  defense, 
and  must  be  made  by  answer.  It  can  only  be  known  from 
evidence  what  amount  she  would  be  entitled  to  receive  in  this 
particular  case. 

The  other  point  relied  on,  that  the  widow  followed  the 
usual  course  of  nature,  and  maintained  the  children  when 
minors,  and,  in  doing  so,  expended  for  each  more  than  the 
amount  claimed  to  be  due,  and  on  that  ground  she  could  re- 
tain to  her  use  the  funds  of  the   estate,  can  not  be  sustained. 

In  the  first  place,  it  is  alleged  the  funds  of  the  estate  were 
invested  in  the  real  estate  in  controversy  by  appellee  soon 
after  the  death  of  her  husband,  when  there  could  be  but  little 
due  for  the  maintenance  of  the  children,  certainly  nothing 
like  the  amount  stated  in  the  bill,  which,  it  is  charged,  came 
to  her  hands. 

If  the  funds  belonging  to  appellants  had  in  fact  been  in- 
vested in  the  lands,  and  their  rights  once  attached,  their 
interest  could  not  be  affected  by  any  subsequent  claim  of 
appellee  for  their  support,  nor  divested  except  by  an  order  of 
court. 

But  there  is  still  another  substantial  objection.  It  is  a  mat- 
ter of  proof  whether  appellee  provided  for  the  support  of 
appellants  during  their  minority,  and,  if  so,  what  was  it 
worth?  This  fact  did  not  appear  on  the  hearing  of  the  de- 
murrer to  the  bill ;  and  if  appellee  can  avail  of  such  a 
defense,  it  is  clearly  by  way  of  answer,  which  must  be  main- 
tained by  the  requisite  proof 

No  laches  can  be  imputed  to  appellants.  It  is  charged 
that  the  knowledge  of  their  interests  in  the  lands  came  to 
them  within  the  year  preceding  the  filing  of  the  bill.  This 
fact  being  admitted,  there  was  no  unreasonable   delay  in  the 
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assertion  of  their  rights.    Kane  County  et  al,  v.  Herringfon  et  al. 
50  111.  232. 

On  the  hypothesis  that  the  facts  stated  in  the  bill  are  true, 
they  constitute  o.  prima  facie  case,  at  least,  which  would  entitle 
appellants  to  relief.  Seaman  et  ux.  v.  Cook,  14  111.  501  ;  Kane 
County  et  al.  v.  Herrington  et  al.  supra;  2  Story  Eq.  Jur.  sec. 
1258. 

The  bill  was  sufficient  to  require  an  answer,  and  it  was 
error  in  the  court  to  sustain  the  demurrer. 

The  decree  is  reversed  and  the  calise  remanded,  with  leave 
to  such  of  appellees  as  have  not  already  done  so,  to  answer. 

Decree  reversed. 


William  A.  Merricks 

V. 

William  Davis, 

1.  Evidence — excluding  all  of  party''s  evidence  on  motion.  Where  a 
plaintiff  has  evidence  tending  to  make  out  his  case,  it  is  error  for  the  court 
to  exclude  it  all  on  the  motion  of  the  other  party. 

2.  On  a  trial  of  the  right  of  property,  it  appeared  that  the  corn  in  con- 
troversy had  been  levied  on  as  the  property  of  a  tenant  of  the  claimant,  and 
that  the  same  had  been  raised  under  a  contract  between  the  claimant  and 
tenant,  by  which  the  latter  was  to  deliver  the  grain,  when  harvested  and 
gathered,  to  the  claimant,  in  pens  and  granaries  to  be  provided  hy  the  laud- 
lord.  The  claimant  testified  that  none  of  the  corn  had  been  delivered  to  him 
at  his  residence  when  the  levy  was  made,  or  the  amount  agreed  on,  while 
the  tenant  testified  it  had  been  delivered  to  the  claimant  on  the  premises 
before  the  levy.  There  were  facts  and  circumstances  testified  to,  showing 
that  all  the  delivery  was  made  of  the  crops,  while  growing,_of  which  they 
were  capable,  and  as  fast  as  harvested  they  were  set  apart  to  the  claimant. 
After  evidence  was  concluded,  the  court  excluded  all  of  the  claimant's  ev- 
idence:   Held,  that  it  should  have  been  submitted  to  the  jury  to  determine 


320  Meericks  r.  Davis.  [Sept.  T., 

Opinion  of  the  Court. 

whether  the  parties  had,  by  the  agreement  and  acts  done  under  it,  com- 
pleted the  contract. 

3.  Right  of  property — validity  of  execution.  On  the  trial  of  the  right 
of  property,  which  has  been  levied  on,  the  claimant  can  not  be  allowed  to 
take  advantage  of  the  fact  that  the  execution,  under  which  the  levy  was 
made  was  void. 

Appeal  from  the  Circuit  Court  of  Knox  county ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Craig  &  Harvey,  and  Mr.  F.  S.  Murphy,  for  the 
appellant. 

Messrs.  McKenzie  &  "Williams,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

April  18,  1871,  a  judgment  was  rendered  in  favor  of  appel- 
lee, against  A.  C.  Mason,  D.  Mason  and  B.  Lomax,  by  a  police 
magistrate,  for  $421.76,  besides  costs,  upon  which  execution 
was  issued  September  5,  1871,  and  levied  on  a  quantity  of 
corn,  being  at  the  time  on  a  farm  occupied  by  Lomax,  and  as 
his  property. 

Appellant,  claiming  the  corn  as  his  property,  gave  notice  to 
the  constable,  under  the  statute,  for  trial  of  right  of  property, 
and  trial  was  had  before  the  police  magistrate,  where  the  find- 
ing was  against  the  claimant,  who  appealed  to  the  circuit  court 
of  Knox  county. 

On  the  trial  there,  claimant  introduced  a  written  contract 
between  him  and  Lomax,  made  May  31,  1871,  by  which  the 
latter  agreed  to  cultivate  all  the  crops  then  planted  or  sown 
by  him  on  the  premises  occupied  by  him,  describing  them ;  to 
do  all  that  was  necessary  for  the  purpose  of  securing  a  good, 
yield  of  grain,  and  to  deliver  the  same  in  good  order  in  bush- 
els on  the  premises ;  the  corn  to  be  put  up  in  pens,  the  wheat 
and  oats  in  granaries,  the  hay  to  be  put  in  stacks,  which  it 
was  agreed  should  be  the  property  of  appellant,  for  the  doing 
which  appellant  was  to  furnish  Lomax  certain  utensils  and  a 
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team;  in  addition,  pay  him  certain  prices  per  bushel  for  grain, 
and  per  ton  for  hay. 

Appellant  introduced  evidence  tending  to  show  that  the 
corn  in  question  was  raised,  under  this  contract,  upon  land  of 
which  Lomax  was  in  possession  ;  that  it  was  raised  by  Lomax 
for  liim;  that  he  was  several  times  upon  the  ground  to  see 
about  it,  and  had  paid  considerable  sums  of  money  to  or  for 
Lomax,  by  his  direction,  on  account  of  it;  that  it  was  gener- 
ally known  in  the  neighborhood  that  Lomax  was  raising  the 
crops  that  season  for  appellant. 

Appellant,  on  his  direct  examination,  testified  that  none  of 
the  corn  had  been  delivered  to  him  at  Abington,  where  he 
lived,  and  some  four  miles  distant  from  the  farm  Avhere  the 
corn  had  been  raised. 

On  his  cross-examination  he  said  the  corn  had  not  been  de- 
livered,, or  amount  agreed  on,  before  the  levy.  But  Lomax, 
who  was  admitted  by  the  court  as  a  witness,  testified  that  the 
corn  had  been  delivered  to  appellant  before  the  levy. 

When  the  evidence  was  concluded,  the  court,  on  motion  of 
appellee's  counsel,  excluded  all  that  was  given  on  behalf  of 
appellant  from  the  jury.  Verdict  was  given  against  him,  with 
judgment  for  costs,  and  he  appealed  to  this  court. 

There  was  evidence  tending  to  make  a  case  for  appellant, 
and  it  was  error  to  exclude  it  from  the  jury. 

There  were  facts  and  circumstances  testified  to  which  tended 
to  show  that  all  the  delivery  was  made  of  the  crops,  while 
growing,  of  which  they  were  capable,  and  as  fast  as  harvested 
they  were  set  apart  for  appellant  according  to  the  contract. 

The  mere  fact  that  appellant  said,  on  cross-examination, 
without  stating  facts,  that  the  corn  had  not  been  delivered 
or  amount  agreed  upon  before  the  levy,  was  not  sufficient  to 
justify  the  court  in  excluding  all  the  evidence  from  the  jury. 
It  should  have  been  submitted  to  the  jury  to  determine 
whether  the  parties  had,  by  the  agreement  and  the  acts  done 
under  it,  completed  the  contract  between  them.  Holliday  v. 
21 — 65th  III. 
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Burgess,  34  111.  193;  Craig  v.  Pealce,  22  111.  185;  Kohl  v. 
Lindley,  39  111.  195. 

The  point  made  by  appellant's  counsel^  that  the  execution 
was  void^  has  been  ruled  in  accordance  with  their  view.  Phil- 
lips V.  Quick,  63  111.  445.  But  it  is  not  available  in  this  pro- 
ceeding. Harrison  v.  Singleton,  2  Scam.  21 ;  Dexter  v.  Parkins, 
22  111.  144. 

For  the  error  in  excluding  appellant's  evidence  from  the 
jury,  the  judgment  must  b^  reversed  and  the  cause  remanded. 

Judgment  reversed. 


In  re  William  Steele  et  al.  Guardians,  etc. 

1.  County  court — equitable  jurisdiction  of.  The  countj^  courts  in  this 
State  have  equitable  jurisdiction  in  the  allowance  of  claims  against  estates, 
and  in  the  adjustment  of  the  accounts  of  guardians,  and  in  such  cases  may 
adopt  the  forms  of  procedure  in  equity. 

2.  GuAKDiANS — treated  as  trustees  of  wards.  Guardians  were  treated  at 
common  law  as  trustees,  and  as  such  were  held  responsible  for  the  faith- 
ful discharge  of  the  duties  imposed  upon  them.  Our  statute  has  made  no 
change  in  this  respect,  but  has  given  a  summary  power  to  the  county  court 
to  oblige  guardians  to  render  an  account  upon  oath  touching  their  guar- 
dianship, instead  of  compelling  a  resort  to  a  court  of  equity,  as  at  common 
law. 

3.  Same — account  returned  hy^  not  conclusi'^e.  The  account  of  moneys 
received  on  sale  of  real  estate  required  to  be  made  by  the.  guardian  to  the 
county  court  under  oath,  is  not  conclusive  upon  the  wards  when  assailed 
by  them.  The  county  court  has  the  right  to  allow  or  reject  the  report,  may 
require  proofs,  examine  witnesses,  and  resort  to  all  means  necessary  to  as- 
certain the  truth.  This  is  its  duty,  and  its  powers  in  this  respect  are  co- 
extensive with  a  court  of  chancery. 

4.  Same — nature  of  citation  to  account,  and  'procedure.  A  citation  to  a 
guardian  to  account  is  not  a  suit  at  law,  but  the  exercise  of  a  summary 
power,  in  the  nature  of  a  bill  in  equity,  to  compel  a  discovery  against  the 
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guardian.  Where  the  return  of  the  guardian  is  made  to  a  citation  to  ac- 
count, the  guardian  should  be  allowed  the  privilege  of  defense,  if  his  ac- 
count is  assailed,  and  to  submit  all  legitimate  proof  to  establish  the  same. 

5.  Guardian's  keport — parol  evidence  to  explain  mistake  apparent  on 
its  face.  Where  there  was  a  probable,  if  not  an  evident,  mistake  in  a  guar- 
dian's report  of  the  amount  of  the  purchase  money  of  lands  sold  by  him 
under  an  order  of  court,  it  was  held,  that,  where  the  guardian  was  sought 
to  be  charged  with  the  amount  thus  reported,  parol  proof  w^as  admissible 
of  the  interest  purchased  and  of  the  amount  of  purchase  money  received 
by  him  on  the  sale. 

6.  But  in  such  a  case,  parol  evidence  is  inadmissible  for  the  purpose  of 
showing  that  the  wards  had  no  interest  in  the  lands  sold,  as  the  guardian 
was  estopped,  by  his  act  in  selling  the  same  as  theirs,  from  disputing  such 
fact,  and  also  by  the  finding  of  the  court,  which  must  be  regarded  as  res 
adjudicata. 

7.  Guardian's  account — right  to  retain  funds  to  pay  debts  of  deceased 
ancestor.  Where  letters  of  guardianship  were  granted  in  1855,  during  the 
administration  of  the  estate  of  the  ward's  ancestor,  and  letters  of  admin- 
istration were  granted  to  one  of  the  guardians  in  1856,  of  the  same  estate, 
and  the  guardians  were  cited  to  make  settlement  in  1868,  it  was  held,  that 
they  had  no  right  to  retain  funds  derived  from  a  sale  of  their  ward's  land 
to  pay  claims  against  their  father's  estate,  as  such  claims  w^ere  barred  by 
the  statute  of  limitations  and  by  laches. 

8.  Witness — competency  of  party  under  act  of  1867.  A  guardian,  on 
settlement  of  his  accounts,  is  a  competent  witness  to  testify  to  any  facts 
occurring  after  the  death  of  the  father  of  the  wards,  and  therefore  compe- 
tent to  explain  an  error  or  mistake  apparent  on  the  face  of  his  report  of 
the  sum  realized  from  the  sale  of  the  wards'  interest  in  lands. 

9.  Interest — in  stating  guardian^s  account.  In  stating  a  guardian's  ac- 
count on  final  settlement,  the  court  should,  at  the  end  of  each  year,  add  the 
interest  to  the  principal,  and  thus  compound  the  interest  annually  until 
the  final  order. 

Appeal  from  the  Circuit  Court  of  Lake  county;  the  Hon. 
Erastus  S.  WilliamS;  Judge,  presiding. 

This  proceeding  originated  in  the  county  court  of  Lake 
county,  and  was  taken  by  appeal  to  the  circuit  court,  and  from 
the  order  of  the  latter  court  the  guardians  appealed  to  this 
court. 

Mr.  W.  S.  Searls,  for  the  appellant. 

Messrs.  Smith, <Upton  &  Watterman,  for  the  wards. 
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Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  to  compel  guardians  to  account  for 
moneys  received  by  them. 

The  rules  and  principles  of  equity  must,  to  a  certain  extent, 
prevail  in  such  an  adjudication.  Guardians,  at  common  law, 
were  treated  as  trustees,  and  as  such  were  held  responsible  for 
the  faithful  discharge  of  the  duties  imposed  upon  them.  The 
aid  of  courts  of  chancery  has  always  been  invoked  for  a  com- 
pulsion of  the  execution  of  the  trusts,  and  the  protection  of 
the  infant.  In  this  respect  the  statute  has  made  no  change, 
but  has  given  a  summary  power  to  the  county  court  to  oblige 
guardians  to  render  accounts  upon  oath,  touching  their  guar- 
dianship. 

When  the  guardians  exhibited  their  account,  what  was  the 
duty  and  what  were  the  powers  of  the  court? 

The  account  was  under  oath,  but  was  not  therefore  prima 
facie  correct.  The  statute  requires  that  an  account  of  all 
moneys  received  by  any  guardian  for  the  sale  of  real  estate 
shall  be  returned,  on  oath,  to  the  probate  (now  county)  court. 
R.  S.  1845,  sec.  11,  p.  267.  But  this  return,  unless  assailed  by 
the  wards,  is  not  conclusive  upon  them.  The  court  has  the 
right  to  allow  or  reject  the  report,  may  require  proofs,  exam- 
ine witnesses,  and  resort  to  all  means  necessary  to  ascertain 
the  truth.  This  is  its  duty,  and  its  powers  in  that  regard  are 
co-extensive  with  those  of  a  court  of  chancery.  Bond  \.  Lock- 
wood,  SS  111.  212. 

In  the  allowance  of  claims  against  estates,  the  county  court 
has  equitable  jurisdiction,  and  may  adopt  the  forms  of  pro- 
ceedings in  equity.  Dixon  v.  Buell,  21  111.  203.  It  may 
likewise  possess  a  similar  jurisdiction  and  adopt  the  same 
mode  of  procedure  in  the  adjustment  of  the  accounts  of  guard- 
ians. 

The  citation  to  account  is  not  a  suit  at  law,  but  the  exercise 
of  a  summary  power  conferred  by  the  statute.  In  Gilbert  v. 
Guptill,  34  111.  112,  it  was  likened  to  a  bill  in  chancery  for 
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discovery  against  the  guardian.  It  is  necessary,  in  the  lan- 
guage of  the  court,  "  to  sift  his  conscience/^  and  thus  make 
certain  of  the  facts. 

The  statute  (vide  sec.  11  before  cited,)  makes  it  compulsory 
upon  the  guardian  to  return  an  account  of  all  moneys  received 
for  the  sales  of  real  estate,  to  the  county  court.  He  has  no 
right  to  await  the  order  of  the  court  for  that  purpose.  If 
commanded,  however,  he  must  obey,  or  be  subject  to  attach- 
ment for  contempt. 

When  the  citation  has  been  issued  and  served,  and  a  return 
made,  and  its  correctness  is  assailed  by  the  ward,  the  guardian 
should  be  allowed  the  privilege  of  defense,  and  to  submit  all 
legitimate  proof  to  establish  his  account.  In  view  of  these 
general  principles,  we  will  examine  the  facts  of  this  case. 

The  county,  as  well  as  the  circuit  court,  charged  the  guar- 
dians with  over  $4000  more  than  they  reported  in  answer  to 
the  citation.  The  serious  contest  arises  in  regard  to  this  dif- 
ference. 

The  only  evidence  of  the  larger  amount  is  a  report  made 
by  the  guardians  to  the  circuit  court  of  their  action  under  a 
decree  authorizing  them  to  sell  the  real  estate  of  their  wards, 
for  their  education  and  support.  In  1856  they  filed  their  pe- 
tition, alleging  that  their  wards  were  seized  of  an  undivided 
one-fourth  interest  in  certain  parcels  of  land  which  are  de- 
scribed. The  decree  ordering  the  ^ale  found  the  same  inter- 
est as  was  stated  in  the  petition,  and  directed  a  sale  of  such 
interest. 

The  report  of  the  sale  recites  the  authority  to  sell  the  same 
interest,  and  describes  the  land  by  metes  and  bounds  and 
quantity  of  acres.  It  then  states  that  each  tract  sold  for  |10 
per  acre,  and  the  amount  of  money  placed  opposite  to  each 
tract  is  the  product  of  the  number  of  acres  multiplied  by 
$10— the  price  per  acre,  with  the  exception  of  one  tract,  80 
acres,  the  total  value  of  which,  at  the  same  rate  per  acre,  is 
set  down  at  $2400.     The  price  of  three   tracts   is  given  by 
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affixing  opposite  to  them  $10  per  acre,  in  figures,  and  then  com- 
mas are  used  to  designate  the  same  price  for  the  subsequent 
tracts. 

The  reasonable  inference,  from  the  entire  report,  would  be 
that,  as  only  one-fourth  interest  was  ordered  to  be  sold,  and 
the  land  sold  for  so  much  per  acre,  the  total  proceeds  would 
be  only  one-fourth  of  the  whole  number  of  acres,  multiplied 
by  ten. 

There  is  an  apparent  error  as  to  each  tract,  and  it  is  mani- 
fest error  to  state  that  80  acres,  at  §10  per  acre,  will  produce 
$2400. 

As  there  is  a  probable,  if  not  an  evident,  mistake  in  the 
report,  it  should  not  be  held  conclusive  upon  the  guardians. 
Upon  principles  of  equity,  they  should  have  been  permitted 
to  correct  it  by  satisfactory  proof.  For  this  purpose  parol 
proof  of  the  interest  purchased,  and  the  actual  amount  of 
purchase  money  received,  was  admissible.  It  appears,  too, 
from  the  face  of  the  report,  that  it  was  made  by  the  attorneys 
of  the  guardians.  For  aught  that  appears,  they  never  saw  it 
or  knew  its  contents  or  exact  form,  and  it  would  be  uncon- 
scionable, under  the  circumstances,  to  conclude  them  by  it. 

If  a  report  was  fair  upon  the  face,  without  any  apparent 
mistake,  we  do  not  w^ish  to  be  understood  as  holding  that 
parol  evidence  would  then  be  admitted  to  contradict  or  ex- 
plain it. 

The  admission  of  evidence  of  the  character  indicated  would 
not  affect  the  decree  or  invalidate  the  sale.  The  court  had 
jurisdiction  of  the  parties,  the  order  to  sell  and  the  sale  were 
regular,  and  the  confirmation  vested  the  title  in  the  purchaser. 

The  only  question  is,  where  evident  error  appears  as  to  the 
amount  of  money  received  at  the  sale,  are  the  guardians  con- 
cluded by  such  error?  Accident  and  mistake  are  ancient 
heads  of  chancery  jurisdiction,  and  great  injustice  might  re- 
sult, in  this  case,  unless  the  principles  of  equity  are  applied, 
the  proof  heard  and  the  error  corrected. 
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Evidence  should  only  be  heard,  hoAvever,  to  show  that  the 
purchase  money  of  the  real  estate,  as  stated  in  the  report,  was 
put  down  at  too  large  a  sum,  and  not  for  the  purpose  of  show- 
ing that  neither  the  deceased  nor  his  heirs  had  any  interest  in 
the  lands.  The  evidence  offered  to  prove  the  latter,  was  prop- 
erly excluded. 

The  guardians  are  estopped  from  denying  the  interest  set 
out  in  the  proceedings  to  sell.  The  petition  was  their  own 
deliberate  act,  and  the  finding  of  the  court  thereupon  has 
been  acquiesced  in  by  them  for  twelve  years,  and  the  question 
must  be  regarded  as  res  adjudicata.  Besides,  in  the  inventory 
of  the  real  estate,  and  in  the  account  rendered  by  the  guar- 
dians, and  sworn  to,  the  interest  of  the  heirs  is  stated  to  be 
one-fourth  in  the  lands.  They  should  not  be  allowed  to  per- 
jure themselves  by  a  subsequent  denial  of  their  sworn  state- 
ment made  with  a  pres-umed  knowledge  of  all  the  facts. 

There  was  no  error  in  the  refusal  to  allow  the  claims  of  the 
guardians  against  the  estate  of  the  deceased.  They  were  all 
barred  by  the  statute  of  limitations  and  by  laches.  Letters 
of  administration  were  granted  to  one  of  them  in  1856. 
They  were  appointed  guardians  in  1855,  during  a  prior  ad- 
ministration. The  citation  was  not  issued  until  in  1868. 
This  long  time,  without  any  attempt  at  a  settlement  of  the 
estate,  or  the  presentation  of  claims  in  any  of  the  modes  pro- 
vided by  the  statute,  must  be  regarded  as  a  bar  to  all  debts, 
and  we  must  presume  an  adjustment  of  all  rights,  except  those 
of  the  infants. 

The  alleged  error  in  refusing  compensation  for  the  care  and 
attention  to,  and  the  board  and  clothing  of,  the  infants,  does 
not  exist.  There  was  a  coritrarity  of  evidence  as  to  the  ser- 
vices of  the  children,  and  their  expenses,  and  we  ought  not 
to  disturb  the  finding  of  the  court. 

We  have  commented  upon  the  propriety  of  the  admissibility 
of  parol  evidence,  in  this  particular  case,  to  prove  the  incor- 
rectness of  the  report  of  the  guardians  as  to  the  amount  re- 
ceived for  the  sale  of  the  real  estate,  not  because  it  was  not 
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heard,  but,  as  we  infer  from  the  order  of  the  court  and  the 
argument  of  counsel,  because  the  court  did  not  give  any  con- 
sideration to  it. 

The  guardians  testified  that  the  amount  paid,  or  agreed  to 
be  paid,  at  the  time  of  the  sale,  was  one-fourth  of  the  amount 
stated  in  the  report.  They  were  uncontradicted,  save  by  the 
report,  which,  by  fair  construction,  corroborated  them.  The 
truth  of  the  report  was  thus  overthrown,  if  the  guardians 
were  competent  witnesses.  They  were  not  disqualified  by  the 
act  of  1867.  (Sess.  L.  1867,  p.  183.)  They  are  within  the 
first  exception  to  section  2  of  that  act,  as  they  testified  to  facts 
which  occurred  after  the  death  of  the  father  of  the  wards. 

We  shall  not  re-state  the  account,  as  both  parties  may  de- 
sire to  offer  additional  testimony  as  to  the  actual  amount  of 
money  received. 

It  may  also  be  proper  to  remark  that  the  court  should,  at 
the  end  of  each  year,  add  the  interest  to  the  principal,  and 
thus  compound  the  interest  annually,  until  the  final  order. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  E-ockford,  Rock  Island  and  St.  Louis  R.  R.  Co. 


Ralph  Sage. 


1.  Services — railroad  director — law  implies  no  promise  of  compensation. 
The  law  will  not  imply  a  promise  on  the  part  of  railway  compan3'^s  to  pay 
their  directors  as  such ;  and  before  a  director  can  recover  for  his  services  as 
such,  it  must  appear  that  a  by-law  or  a  resolution  had  been  adopted  allow- 
ing such  compensation.     It  will  not  be  sufficient  to  prove  that  the  matter 
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of  allowing  compensation  was  talked  over  by  tlie  board  when  in  session, 
where  the  records  of  the  companj^  fail  to  show  any  allowance. 

2.  Where  a  by-law  of  a  railway  company  provided  that  whenever  any 
bill  against  the  company  should  be  certified  as  correct  by  a  majority  of 
the  executive  committee,  the  president  or  vice-president  should  draw  an 
order  on  the  treasurer  for  the  amount  thereof,  and  that  the  secretary  should 
countersign  the  same,  which  order  should  constitute  a  proper  voucher 
against  the  company;  and  a  bill  for  the  services  of  a  director  was  indorsed, 
*'  approved  by  the  executive  committee,"  and  signed  by  only  two  of  the 
committee,  which  consisted  of  five  members:  Held,  that  the  bill  was  not 
properly  audited  in  pursuance  of  the  by-law,  and  afi:brded  no  evidence  of 
an  account  stated. 

8.  Same — director  may  recover  for  services  rendered  apart  from  his  duty  as 
director..  Where  it  is  shown  that  a  railway  director  rendered  services  and 
incurred  expenses  for  the  company,  since  its  organization,  apart  from  his 
duty  as  a  director,  he  may  recover  for  the  same  uj^on  a  quantum  meruit. 

4.  Corporation,  railroad — liability  for  services  'performed  and  expenses 
incurred  before  organization.  While  it  may  be  that  a  party  rendering  ser- 
vice and  incurring  expense  for  a  proposed  railway  corporation,  before  its 
organization,  may  recover  upon  an  express  promise  of  the  company  to  pay 
for  the  same  after  its  organization ;  yet,  in  the  absence  of  such  express 
promise,  no  promise  to  pay  will  be  implied  from  the  fact  that  the  com- 
pan}',  when  organized,  accepts  and  receives  the  benefit  of  the  same,  as  it 
seems  more  reasonable  to  hold  such  services,  etc.,  to  have  been  a  gratuity, 
in  view  of  the  general  good  or  private  benefit  expected  to  result  from  the 
object  of  the  corporation. 

5.  Same — contracts  before  organization.  A  right  of  recovery  against  a 
corporation  for  anything  done  before  it  has  a  proper  existence,  does  not 
appear  to  rest  upon  •  any  satisfactory  legal  principle.  It  is  soon  enough 
tor  such  corporate  bodies  to  enter  into  contracts,  incumbering  their  prop- 
erty, when  they  are  duly  organized  according  to  their  charters,  and  have 
their  chosen  and  impartial  directors  to  conduct  their  business. 

Appeal  from  the  Circuit  Court  of  Whiteside  county ;  the 
Hon.  WiEEiAM  W.  Heaton^  Judge,  presiding. 

Mr.  Charles  M.  OsbokN;,  and  Messrs.  Henry  &  Johnson, 
for  the  appellant. 

Messrs.  Sackett  &  Bennett,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  by  Sage,  against  the  rail- 
road company,  to  recover  for  money  paid  for  surveying  done 
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before  the  company  was  organized  or  its  charter  granted,  and 
for  services  and  expenses  as  director  of  the  company,  and  for 
f  1000  due  on  an  account  stated. 

A  recovery  was  had  for  $1000,  which,  under  the  evidence, 
must  have  been  upon  what  was  found  to  be  an  account  stated. 

The  defendant  appeals. 

On  the  trial  below,  the  plaintiff  offered  in  evidence  the  fol- 
lowing: 

^'Rockfordf  Rock  Island  and  St.  Louis  Railroad  Company, 

''To  Ralph  Sage,  Dr. 
**To  money  expended  and  services  rendered,      -      -      $1000 

"Sterliis^g,  June  3,  1868. 

^'  (Indorsed.)     Approved  by  the  executive  committee. 

^^Wm.  Pratt, 
^^Wm.  S.Thomas." 
^^ith  proof  that  Pratt  and  Thomas  were  members  of  the  execu- 
tive committee  of  the  company. 

The  company  was  organized  some  time  in  the  year  1865, 
the  charter  having  been  obtained  in  the  winter  of  1865. 
Plaintiff  acted  as  director  about  two  years.  After  he  had 
ceased  to  be  director,  he  presented  this  bill  for  services  and 
expenses  as  director,  during  all  the  time  he  was  such,  and  as 
commissioner  to  receive  subscriptions  for  stock.  Plaintiff 
testified  to  having  paid  $50  for  surveying  in  the  fall  of  1864. 
It  was  in  evidence  that  while  Greene,  Irwin  &  Co.  were  nego- 
tiating for  the  road,  and  as  it  was  about  to  pass  into  their 
hands,  the  directors  of  the  road  talked  the  matter  over  among 
themselves,  and  they  agreed  to  allow  themselves  (Sage  among 
the  rest)  $1000  each,  for  services  and  expenses. 

There  was  evidence  tending  to  show  that  Sage^s  claim  was 
talked  over  in  the  board  of  directors  as  an  organized  board, 
and  that  it  was  agreed  Sage  siiould  have  $1000. 

The  following  was  one  of  the  by-laws  of  the  company: 

^'Article  6.  Whenever  any  bill  against  the  company  shall 
have  been  certified  correct  by  a  majority  of  the  executive  com- 
mittee, it  shall  be  the  duty  of  the  president  or  vice-president 
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to  draw  an  order  on  the  treasurer  for  the  amount  thereof,  and 
of  the  secretary  to  countersign  the  same,  which  order  shall 
constitute  a  duly  authorized  voucher  against  the  company, 
payable  by  the  treasurer  from  any  funds  in  his  hands." 

The  executive  committee  consisted  of  five  members.  This 
bill  having  been  approved  by  only  two  of  them,  it  was  not 
properly  audited  by  the  executive  committee  in  pursuance  of 
the  by-law. 

In  Am.  Cent.  R.  R.  Co.  v.  3nies,  52  111.  174,  this  court 
recognized  and  adopted  the  rule  that  the  law  does  not  imply 
a  promise  on  the  part  of  railway  companies  to  pay  their 
directors  as  such,  and  that  it  should  appear  that  a  by-law  or 
a  resolution  of  the  board  had  been  adopted  to  compensate 
them  for  services,  before  a  director  can  recover  for  them. 
Neither  such  by-law  nor  resolution  here  appears.  Although 
there  is  the  testimony  of  one  witness  that  the  matter  was 
talked  over  by  the  board  when  in  session,  and  that  it  was 
agreed  that  Sage  should  have  $1000,  the  witness  will  not  be 
positive  about  any  action  or  vote  of  the  board.  He  says  it 
was  concluded  to  have  it  put  in  the  shape  of  a  bill,  and  that 
he,  and  Thomas,  another  member  of  the  executive  committee, 
put  their  names  on  the  bill,  in  accordance  with  the, wishes  of 
the  board.  The  record  book  of  the  meetings  and  proceed- 
ings of  the  company  shows  nothing  on  the  subject  of  the 
allowance  of  the  claim,  and  shows  no  record  of  any  meeting 
of  the  board  of  directors  held  between  the  16th  day  of  April, 
1868,  and  June  4,  1868;  and  the  record  of  the  meeting  of 
June  4,  1868,  shows  the  following: 

"On  motion,  the  following  resolution  was  adopted,  to  wit: 
^'Resolved,  That  the  account  of  Ralph  Sage,  for  services 
rendered  as  a  director  of  said  company  prior  to  the  annual 
election,  in  October,  A.  D.  1867,  be  referred  to  a  committee, 
consisting  of  B.  C.  Coblentz,  James  Gait  and  James  E.  Ab- 
bott." 
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We  find  nothing  in  the  evidence  which  should  be  consid- 
ered as  amounting  to  the  adoption  of  any  resolution  by  the 
board  of  directors  to  pay  for  these  services  and  expenses,  or 
to  pay  the  bill  offered  in  evidence. 

There  was  some  evidence  tending  to  show  services  rendered 
and  expenses  incurred  by  the  plaintiff,  since  the  organization 
of  tlie  company,  apart  from  his  duty  as  a  director;  for  all 
such,  he  may  recover  upon  a  quantum  meruit.  But  there  is  no 
proof  of  such  services  and  expenses  to  the  amount  of  |1000. 
.  For  services  and  expenses  before  the  organization  of  the 
company,  which,  subsequently,  the  company  accepts  and  re- 
ceives the  benefit  of,  and  promises  to  pay  for,  we  will  not  say 
a  party  might  not  recover,  in  virtue  of  such  express  promise; 
but' we  are  disposed  to  deny  the  right  of  recovery  for  such 
services  and  expenses  upon  any  implied  promise  resulting 
from  the  facts,  although  the  case,  cited  by  appellee's  counsel, 
of  Lotv  V.  Conn.  Passumpsic  River  R.  R.  Co.  46  N.  H.  284, 
seems  to  sanction  such  a  right  of  recovery;  as  does  also  the 
case  of  Hall  v.  Verm,  and  Mass.  R.  R.  Co.  28  Yt.  401,  as  re- 
spects services  rendered  subsequent  to  the  act  of  incorpora- 
tion, andprior  to  perfecting  the  organization  of  the  company, 
but  not  for  services  prior  to  the  act  of  incorporation. 

A  right  of  recovery  against  a  corporation  for  anything  done 
before  it  had  a  proper  existence,  does  not  appear  to  rest  on 
any  very  satisfactory  legal  principle. 

It  appears  more  reasonable  to  hold  any  services  performed 
or  expenses  incurred  prior  to  the  organization  of  a  corpora- 
tion, to  have  been  gratuitous,  in  view  of  the  general  good  or 
private  benefit  expected  to  result  from  the  object  of  the  cor- 
poration. It  seems  unjust  to  stockholders,  who  subscribe  and 
pay  for  stock  in  a  company,  that  their  property  should  be  sub- 
ject to  the  incumbrance  of  such  claims,  and  which  they  had 
no  voice  in  creating. 

N.  Y.  and  N.  H.  R.  R.  Co.  v.  Ketchum,  27  Conn.  170,  is  an 
authority  which  denies  the  liability  of  a  corporation  on  ac- 
count   of   services   rendered   prior    to  the   perfecting   of  its 


1872.]  Russell  v.  Sycamore  Marsh  Harv.  Man.  Co.     3C3 

Syllabus. 

organization;  and  we  accept  the  authority  of  that  case  as,  in 
our  judgment,  establishing  the  more  just  and  satisfactory 
rule. 

In  the  language  of  that  case,  "it  is  soon  enough-  for  cor- 
porate bodies  to  enter  into  contracts,  incumbering  tlieir  jirop- 
erty,  when  they  are  duly  organized  accor/iing  to  their  charters 
and  have  their  chosen  and  impartial  directors  to  conduct  their 
business."  To  the  same  effect  are  FranJdin  Fire  Ins.  Co.  v.  Hart, 
3 '  Md.  59,  and  Safety  Life  Deposit  Ins.  Co.  v.  Smith,  ante,  p.  309. 

Che  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Samuel  I.  Russell 
Sycamoi^e  Marsh  Hakvester  Manufacturing  Co. 

1.  New  Trial — on  the  finding  from  emdence.  Where  the  evidence  is 
conflicting  and  pretty  evenly  balanced,  and  the  issues  fairly  submitted  to 
the  jury  on  proper  instructions,  the  verdict  of  the  jury  will  not  be  dis- 
turbed. 

2.  Evidence.  Where  the  defendant,  when  sued  on  a  warranty,  sought 
to  exonerate  himself,  by  showing  he  made  the  contract  as  agent  for  the 
company,  whose  president  he  was,  and  testified,  without  objection,  as  to  the 
fact  of  his  agency :  Held,  that  the  refusal  of  the  court  to  allow  him  to  tes- 
tify that  he  collected  the  money  due  under  the  contract  for  the  company 
was  not  erroneous,  as  it  could  not  have  added  any  weight  to  what  he  had 
already  sworn  to,  and  because  the  question  for  the  jury  was  not  so  much 
whether  he  was  agent,  as  whether  he  made  the  contract  in  that  capacity. 

3.  In  the  same  case,  the  plaintiff  proved  by  a  witness  that  defendant 
said  plaintiff  was  getting  a  roof  with  the  same  warranty  that  A  got.  The 
witness  also  testified  that  A  told  him  defendant  was  to  warrant  his  work 
for  five  years.  The  defendant  then  ofiered  in  evidence  the  written  war- 
ranty sent  to  A,  to  show  that  the  warranty  was  by  his  company,  which  the 
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court  refused  to  admit.  The  warranty  was  not  dated,  and  it  was  doubtful 
if  it  was  not  sent  subsequently  to  the  time  of  the  conversation  with  the 
witness.  The  circumstances  indicated  that  the  words,  "  the  same  warranty 
that  A  got,"  referred  to  the  character  of  the  warranty,  and  not  to  the  per- 
son making  it:    Held,  that  the  ruling  of  the  court  was  not  erroneous. 

Appeal  from  the  Circuit  Court  of  DeKalb  county;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

Mr.  D.  J.  Schuyler,  for  the  appellant. 

Messrs.  Divine  &  Pratt,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  an  action,  brought  by  the  appellee  against  Eussell, 
to  recover  damages  for  breach  of  an  alleged  warranty  as  to 
the  quality  and  durability  of  a  composition  roof  placed  on  a 
building  belonging  to  the  appellee.  The  defense  was,  that  the 
warranty,  if  made  at  all,  was  not  by  Russell  in  his  individual 
capacity,  but  by  him  as  the  avowed  agent  of  a  company  called 
the  Pioneer  Manufacturing  Company,  and  that  he  was  pro- 
fessing to  bind  the  company,  and  not  himself.  He  was,  in 
fact,  the  president  of  the  company. 

The  evidence  is  extremely  conflicting,  and  the  question  in 
dispute  was  fairly  submitted  to  the  jury,. on  instructions  to 
which  no  objection  is  taken.  We  are  asked  to  reverse  the 
judgment  because  the  verdict  is  against  the  evidence;  but  we 
consider  the  evidence  as  very  evenly  balanced,  and  affording 
no  ground  for  the  interference  of  the  court,  whether  the  ver- 
dict had  been  for  the  plaintiff  or  defendant. 

It  is  also  urged  that  the  court  erred  in  excluding  evidence 
as  to  the  disposition  made  by  Russell  of  the  money  received 
by  him  on  his  draft  drawn  on  appellee  for  payment  of  the 
roof.  The  appellant  desired  to  prove  that  he  collected  the 
money  for  the  company.  That  was,  however,  in  nowise  ma- 
terial, except  to  show  that  Russell  was  acting  as  agent  of  the 
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compaii}',  and  he  was  permitted  to  testify  fully  and  without 
objection  to  that  fact.  The  admission  of  proof  that  he  was 
acting  as  agent  in  drawing  the  draft,  and  that  he  collected 
the  money  for  the  company,  could  not  have  added  to  the 
weight  or  force  of  his  testimony  already  given  as  to  the  fact 
of  agency.  His  actual  agency  may  indeed  be  considered  as 
proven,  but  the  question  for  the  jury  was,  whether  he  made 
the  contract  in  that  capacity. 

It  is  also  urged  that  the  court  should  have  admitted  in  evi- 
dence the  written  warranty  sent  to  one  Elwood,  who  had  a 
roof  put  on  his  building  about  the  same  time.  This  evidence 
is  claimed  to  have  been  admissible,  because  Marsh,  the  agent 
of  the  appellee,  testified  that  when  he  was  conversing  with 
Eussell  about  putting  the  roof  on  appellant's  building,  he 
understood  from  Russell  that  appellee  was  getting  the  roof 
Avith  the  same  warranty  that  Elwood  got;  but  he  had  just 
testified  that  Elwood  had  told  him  Russell  was  to  warrant  it 
for  five  years;  and  when,  in  the  next  sentence,  he  speaks  of 
''the  same  warranty  that  Elwood  got,^'  we  understand  him  to 
refer  to  the  character  of  the  warranty,  and  not  to  the  person 
making  it,  since  he  had  already  stated  Russell  was  to  warrant. 
Besides,  the  written  warranty  to  Elwood,  offered  in  evidence, 
bears  no  date.  It  seems  to  have  been  sent  when  a  draft  was 
drawn  on  Elwood  for  payment  of  his  roof,  and  was,  probably, 
sent  subsequently  to  the  conversation  between  Marsh,  Russell 
and  Elwood.  There  is  nothing  to  connect  it  with  the  war- 
ranty which  Marsh  supposed  Russell  had  made  to  Elwood, 
when,  as  he  says,  he  expected  to  get  a  similar  one.  We  can 
not  say  the  exclusion  of  this  evidence  was  error.  We  find  no 
ground  for  reversing  the  judgment. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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Milton  H.  Swift  et  al. 


Levi  Lee  et  al. 


1.  Appearance — sufficiency  of  proof  to  overcome  emdence  of  the  record 
showing.  Where  the  record  of  a  suit  by  attachment  recited  the  appearance 
of  the  defendant,  by  his  attorney,  and  the  entry  of  a  written  motion  to 
dismiss  the  suit,  and  also  a  motion  to  continue  the  cause :  Held^  that  if 
such  an  appearance  of  record  could  be  limited,  contradicted  or  explained, 
it  would  have  to  be  done  by  clear  and  satisfactory  evidence. 

3.  In  such  a  case,  where  the  attorney,  shown  to  have  appeared,  by  the 
record,  testifies  that  he  w^as  not  authorized  to  enter  the  defendant's  appear- 
ance, but  only  appeared  in  his  own  behalf  as  garnishee,  and  that  it  was 
with  dfiiculty  he  could  remember  the  circumstances ;  and  where  the  writ- 
ten  motions  made  showed  an  appearance  to  the  action,  and  not  to  the  gar- 
nishee proceeding ;  and  where  the  opposing  counsel  were  clear  and  positive 
that  the  attorney  did  appear  to  the  action :  Held,  that  the  evidence,  if 
admissible,  was  not  sufficient  to  overcome  the  evidence  afforded  by  the 
written  motions  and  the  recitals  of  the  record. 

3.  Levy — sufficiency  of  description  of  land.  The  certificate  of  a  levy 
described  the  property  as  "  two  lots  of  land  known  as  the  house  lot  and 
mill  lot  of  the  within  named  A  B,  sections  19  and  20,  township  42,  north, 
range  4  east  8  P.  M.  De  Kalb  county."  The  certificate  of  purchase  and 
sheriff's  deed  described  the  lots  on  section  20,  where  they  were  in  fact 
situated:  Held^th-oX  the  description  was  sufficiently  certain  without  the 
words,  "  sections  19  and  20,"  as  the  property  could  be  identified  by  extrinsic 
evidence,  and  the  words  indicated  would  be  rejected  as  surplusage. 

4.  Had  the  description  been  "two  tracts  of  land  of  A  B,  one  being 
that  upon  which  he  resides,  the  other  that  upon  which  his  mill  is  situ- 
ated," it  would  have  been  good,  and  any  further  and  false  description 
would  be  rejected. 

5.  Description — surplusage.  In  the  description  of  lands  in  convey- 
ances and  judicial  proceedings,  it  is  held  that  if  it  can  be  made  certain  by 
rejecting  that  which  is  repugnant  or  false,  it  will  be  done  so  as  to  efiectuate 
the  intention  of  the  grantor. 

6.  When  land  is  described  as  a  tract  on  which  A's  mill  is  situate,  parol 
evidence  is  admissible  to  identify  A's  mill  and  show  where  it  is,  and 
where  this  is  done  the  description  will  be  held  to  embrace  the  entire 
tract  upon  which  it  is  situated. 
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7.  Devise — description,  whetJicr  sufficiently  certain.  A  testator,  in  his 
will,  after  devising  certain  property  to  his  son,  made  a  further  devise, 
describing  the  subject  in  the  following  words:  "and  all  my  interest  in  a 
certain  suit  now  pending  in  the  DeKalb  county  circuit  court,  in  which  I 
am  plaintiff' and  one  Lee  is  defendant."  The  proof  showed  that  there  was 
ii  suit  in  which  the  testator  and  another  person  were  plaintiffs  and  Lee 
:md  another  were  defendants:  Held,  that  as  no  other  suit  between  the 
same  parties  was  shown  to  have  been  pending,  it  would  be  presumed 
that  this  latter  named  suit  was  the  one  to  which  the  will  referred, 

8.  Same — certainty  required  in.  Wills  making  devises  are  required 
only  to  be  reasonably  certain, — so  certain  only  as  to  enable  courts  by  fair 
and  reasonable  intendment  to  ascertain  the  meaning  of  the  testator.  The 
same  strictness  of  interpretation  will  not  be  applied  to  them  as  to  the  venue 
of  a  writ  or  acknowledgment  of  a  deed.  Thus,  where  reference  is  made 
to  a  suit  in  the  circuit  court  of  De  Kalb  county,  without  naming  the  State, 
it  will  be  held  to  mean  the  county  by  that  name  in  Illinois,  when  it  ap- 
pears the  testator  resided  in  that  county. 

9.  Wliere  the  testator  claimed  an  undivided  half  of  certain  lands  fully 
described  in  a  suit  by  him  and  the  owner  of  the  other  half  of  the  title  to 
avoid  a  fraudulent  conversance:  Held,  that  a  devise  of  all  his  interest  in 
the  suit  was  sufRcient  to  pass  his  claim  to  the  laud  in  controversy  in  that 
suit. 

10.  Fraudflent  conveyance.  Where  a  defendant,  after  he  was  sued 
for  a  debt,  convej'-ed  his  land  to  his  brother-in-law,  who  resided  in  Ohio 
at  the  time,  and  who  was  a  man  of  very  limited  means,  and  the  sale  was 
largely,  if  not  altogether,  upon  credit,  and  many  years  after,  it  seems, 
nothing  had  been  paid  on  the  deferred  payments,  and  it  was  proved  that 
tlie  grantee  appointed  the  grantor  his  agent,  and  gave  himself  no  trouble 
about  the  property  afterwards;  also  that  the  grantee  said  the  land  was 
deeded  to  him  without  his  knowledge  at  the  time,  and  that  he  had  nothing 
to  do  with  it  and  should  not  have :  Held,  that  these  facts  and  other  corrob- 
orating circumstances  were  sufficient  evidence  that  the  convej'^ance  was 
made  in  fraud  of  creditors. 

Writ  of  Ei^.ror  to  the  Circuit  Court  of  DeKalb  county  ;  the 
Hon.  T.  T).  Murphy,  Judge,  presiding. 

Messrs.  Divine  &  Pratt,  for  the  plaintiffs  in  error. 

Mr.  Charles  Kellum,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered   the  opinion  of  the  Court : 

This   was  a  suit  in  equity,  brought  by   plaintiffs   in   error 
in  the  De  Kalb  circuit  court;  against  defendants  in  error,  to 
22— -65th  III. 
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set  aside  a  conveyance  from  Lee  to  Webster^  alleged  to  have 
been  fraudulently  made.  The  conveyance  embraced  two 
hundred  and  forty  acres  of  land.  Plaintiffs  in  error  claim  to 
derive  title  under  a  judgment  and  execution  against  Lee  and 
in  favor  of  one  Harris.  The  court  below^  on  a  hearing,  dis- 
missed the  bill  for  want  of  equity. 

It  is  not  questioned  that  Lee  held  the  fee  simple  title.  A 
judgment  was  rendered  against  Lee,  an  execution  was  issued, 
a  levy  upon  and  sale  of  the  premises  were  made  thereunder  by 
the  sheriff,  and  a  sheriff's  deed  to  King  and  Ruggles,  and  a  deed 
conveying  his  interest  from  Ruggles  to  Swift.  King,  the 
grantee  of  the  sheriff,  died,  but  made  his  will,  by  which  it  is 
claimed  that  he  devised  his  interest  in  the  land  to  John  L. 
King,  one  of  the  plaintiffs  in  error. 

It  is  insisted  that  the  proceeding  in  attachment  was  void, 
and  the  sale  under  the  execution  issued  on  the  judgment  in 
that  case  conferred  no  title.  The  counsel  for  plaintiffs  in  error, 
however,  contend  that  Lee  entered  his  appearance  to  the  attach- 
ment suit,  and  that  the  judgment  was  binding,  as  the  court  thus 
had  jurisdiction  of  his  person  as  well  as  of  the  subject  matter. 
The  record  in  that  case  recites  the  appearance  of  the  defendant 
by  his  attorney,  and  the  entry  of  a  motion  to  dismiss  the  suit, 
and  also  a  motion  to  continue  the  case.  This  is  generally  con- 
sidered as  conclusive  evidence  of  an  appearance.  But  the 
attorney  who  appeared  testified  that  he  was  not  authorized  to 
enter  Lee's  appearance,  and  says  he  was  himself  garnisheed 
in  the  case,  and  only  appeared  on  his  own  behalf.  But  he 
seems  to  think  he  did  appear  a  year  subsequently,  when  a 
motion  was  entered  for  leave  to  the  sheriff  to  amend  his  re- 
turn of  the  levy.  The  attorney  says  it  was  with  difficulty 
that  he  could  remember  the  circumstances,  and  his  evidence 
is  by  no  means  clear  and  satisfactory. 

If  such  an  appearance  of  record  can  be  limited,  contradicted 
or  explained,  it  would  have  to  be  done  by  clear  and  satis- 
factory evidence.  Here  we  find  an  appearance  to  the  suit, 
and  not  to  the  garnishee  proceeding,  and  the  attorney  is  not 
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able  to  explain  satisfactorily  how  he  came  thus  to  appear, 
whilst  opposing  counsel  is  clear  and  positive  that  the  attor- 
ney did  appear  and  move  to  dismiss,  and  to  continue  the 
case  generally,  and  is  positive  that  Lee  was  in  court  at 
the  time  the  motions  were  made.  Again,  the  motions  were 
reduced  to  writing,  the  various  grounds  for  tlie  same  spe- 
cifically set  forth  and  were  signed  by  the  attorney.  The 
evidence  is  not  sufficient  to  overcome  the  written  motions  and 
the  recitals  of  the  record.  There,  then,  being  appearance  to'the 
action,  the  court  undoubtedly  had  jurisdiction  of  the  person 
of  Lee,  and  the  judgment,  although  in  form,  in  rem,  was  valid 
and  binding  as  a  personal  judgment. 

It  is  next  urged  that  the  description  of  the  land  in  the  levy 
and  sheriff's  deed  wasinsufficient  to  give  jurisdiction  over  the 
land  in  controversy,  because  of  Its  uncertainty.  It  is  this: 
^^The  within  writ  served  by  levying  upon  two  lots  of  land, 
known  as  the  house  lot  and  mill  lot  of  the  within  named  Levi 
Lee;  sections  29  and  20,  township  42,  north,  range  4  east 
of  3  P.  M.,  De  Kalb  county,  this  17th  January,  A.  D.  1844.^' 
The  return  was  subsequently  amended  by  changing  29  to  19, 
by  leave  of  the  court.  The  levy  of  the  attachment,  as  amended, 
the  certificate  of  levy,  the  execution  and  the  levy  under  it, 
all  describe  the  lands  as  being  in  sections  19  and  20,  but  the 
certificate  of  purchase,  the  sheriff's  deed,  and  subsequent  con- 
veyances describe  the  lots  as  being  in  section  twenty. 

It  appears  that  Lee  owned  no  land  at  the  time  of  the  levy 
in  section  nineteen,  but  owned  what  was  known  as  his  house 
lot  and  his  mill  lot  in  section  twenty.  Hence  we  see  the 
sheriff,  in  the  certificate  of  purchase,  departing  from  all  of 
tlie  descriptions  he  had  previously  adopted  In  his  various 
returns.  The  judgment  had  ordered  the  premises  levied  on 
to  be  sold,  and  we  have  seen  the  levy  described  the  lands  as 
being  in  both  sections,  and  the  command  to  sell,  In  the  special 
execution,  was  of  the  same  lands.  Here  was  a  departure  from 
the  order  of  the  court  and  the  command    contained   in  the 
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execution.  He  was  directed  to  sell  two  lots  of  ground  situ- 
ated in  two  sections,  and  he  sold  two  lots  in  one  of  the  sec- 
tions. Can  such  sale  be  sustained  so  as  to  divest  title?  The 
material  and  all  important  question  to  be  determined  is,  was 
the  first  and  specific  description  sufficient,  independent  of  the 
more  general  and  explanatory  description  ?  Had  it  said  two 
tracts  of  land  of  Lee,  one  being  that  upon  which  he  resides, 
and  the  other  that  upon  which  his  mill  is  situated,  it  is  be- 
lieved no  person  could  have  doubted  that  the  description 
would  have  been  sufficient,  and  the  remainder  of  the  false 
description  could  have  been  rejected. 

In  the  description  of  lands,  in  conveyances  and  judicial 
proceedings,  it  is  held  that  if  it  can  be  made  certain  by  re- 
jecting that  which  is  repugnant  or  false,  it  will  be  done,  so  as 
to  effectuate  the  intention  of  the  grantor.  Myers  v.  Ladd,  26 
HI.  415;  BlaMey  v.  Bestor,  13  HI.  708 ;  IJiller  y.  Beekr, 
25  111.  163.  If,  then,  we  reject  all  reference  to  the  sections 
in  this  description,  we  would  have  this  :  Two  lots  of  land 
known  as  the  house  lot  and  mill  lot  of  the  within  named 
Levi  Lee,  township  42,  N.,  R.  4  E.  3  P.  M.;  and,  from  the 
authorities,  we  are  warranted  in  treating  this  as  the  descrip- 
tion. 

Is,  then,  this  a  sufficient  description  ?  We  think  it  is.  Had  the 
land  been  described  as  tracts  of  land,  as  farms,  or  as  quarter 
sections,  known  as  the  house  farm,  etc.,  and  the  mill  farm, 
etc.,  we  presume  there  would  be  no  difficulty  in  identifying 
the  premises  by  extrinsic  evidence,  which  is  always  admissi- 
ble for  that  purpose;  and  we  are  of  opinion  that  describing 
these  tracts  of "  land  as  lots  renders  the  descri})tion  such  as  to 
easily  locate  and  identify  the  lauds.  The  question  is,  where 
is  the  house  lot?  And  when  it  is  identified,  then  it  must  be  held 
to  embrace  the  entire  tract  upon  which  the  house  is  situated, 
and  so  of  the  tract  on  which  the  mill  is  situated.  The  levy, 
judgment,  execution  and  sheriff's  deed,  then,  must  be  held 
to  have  passed  the  land  to  the  grantee  of  the  sheriff. 
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It  is  next  objected  that  John  L.  King  has  no  title  to  the 
premises  in  controversy.  That  depends  upon  the  construc- 
tion of  the  will  of  Daniel  King.  This  is  the  clause  of  his  will 
which,  it  is  contended,  devised  the  undivided  half  of  the-land 
in  controversy: 

'^  I  also  give  and  bequeath  to  my  son,  John  L.  King,  the 
east  half  of  the  southwest  quarter  and  the  northwest  quarter 
of  the  southeast  quarter  of  section  eleven,  and  the  southeast 
quarter  of  the  northeast  quarter  of  section  thirteen,  all  in 
township  fifteen,  north,  of  range  nine  east  of  the  fourth  prin- 
cipal meridian,  containing  in  all  one  hundred  and  sixty  acres ; 
also  the  sum  of  seven  hundred  and  fifty  dollars  in  cash,  and 
all  my  interest  in  a  certain  suit  now  pending  in  the  DeKalb 
county  circuit  court,  in  which  I  am  plaintiff  and  one  Lee  is 
defendant." 

It  is  first  objected  that  the  suit  and  the  matter  to  which  it 
related  are  not  described  with  sufficient  certainty  in  this  clause 
of  the  will.  It  describes  it  as  a  suit  in  which  he  was  plaintiff 
and  one  -Lee  is  defendant.  The  proof  shows  that  there 
Avas  a  suit  in  which  King  and  Swift  were  plaintiffs,  and  Lee 
and  Webster  were  defendants,  and  it  appears  that  the  suit 
related  to  the  same  land  as  that  involved  in  this  case,  and  the 
object  of  the  suit  was  the  same.  As  no  other  suit  between  the 
same  parties  is  shown  to  have  been  pending,  the  strong  pre- 
sumption is  that  it  was  the  suit  to  which  reference  was  made. 
Daniel  King  was  a  plaintiff,  but  not  the  sole  plaintiff,  and 
Lee  was  a  defendant,  although  there  was  a  co-defendant. 
Although  not  a  precise  and  accurate  description  of  the  suit 
then  pending,  we  think  it  sufficiently  specific  to  leave  no 
reasonable  doubt  that  it  was  the  cause  to  which  reference 
was  made. 

It  is  likewise  urged  that  although  the  suit  is  described 
as  pending  in  DeKalb  county,  no  State  being  named,  we 
cau  not  know  that  the  county  referred  to  is  in  this  State.  AVe 
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find  a  suit  was  pending  in  that  county  in  this  State,  and  tliat 
will  be  presumed  to  be  the  county  and  suit  referred  to  in  the 
will,  especially  so  as  the  testator  resided  in  that  county.  We 
would  not  be  justified  in  applying  the  same  rule  in  the  inter- 
pretation of  a  will  that  is  applied  to  the  venue  of  a  writ  or  of 
the  acknowledgment  of  a  deed.  Devises  are  not  required 
to  be  certain  to  every  possible  intent.  They  are  required  only 
to  be  reasonably  certain,  so  certain  only  as  to  enable  us,  by 
fair  and  reasonable  intendment,  to  ascertain  the  meaning  of 
the  testator. 

It  is  again  urged  that  the  language  of  the  will  is  so  vague 
and  indeterminate  as  not  to  pass  the  title  to  testator's  interest 
in  the  premises.  The  language  is,  ''all  of  my  interest  in  a 
certain  suit  now  pending,'^  etc.  What  was  his  interest  in  that 
suit?  His  claim  to  this  land.  No  other  interest  was  involved. 
He,  in  that  suit,  claimed  that  he  owned  an  undivided  half 
of  the  land  in  controversy,  and  nothing  besides.  Who,  then, 
can  doubt  thaf  he  intended  to  devise  to  John  L.  King  this 
land  ?  It  is  true,  that  other  and  more  specific  language  might 
have  been,  and  no  doubt  would  have  been,  used,  had  a 
skillful  draftsman  been  employed  in  preparing  the  will,  but 
nevertheless  the  intention  to  devise  the  land  does  appear,  and 
that  must  be  held  to  suffice,  and  Jthat  John  L.  King  became 
invested  with  the  title  of  Daniel  King  to  the  premises  in  con- 
troversy. 

The  remaining  question  presented  by  the  record  is,  whether 
the  evidence  establishes  the  conveyance  of  the  land  from  Lee 
to  AVebster  to  have  been  designed  to  hinder,  delay  or  defraud 
the  creditors  of  Lee.  It  appears  they  were  brothers-in-law; 
that  Webster  was  a  man  of  limited  means,  was  a  blacksmith 
by  trade,  lived  in  Ohio  at  the  time ;  he  purchased  largely,  if 
not  altogether,  on  credit,  and  seems  many  years  afterwards 
to  have  paid  nothing  on  the  deferred  payments.  Again,  the 
conveyance  was  made  after  this  suit  was  brought,  but  before 
the  amendment  of  the  return  was  made ;  and  Webster,  after 
coming  from  Ohio  and  exercising  acts  of  ownership  over  the 
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property  for  a  year  or  two,  returned  to  his  small  tract  of  land 
in  Ohio,  appointing  Lee,  a  non-resident  of  this  State,  liis 
agent  to  look  after  the  property.  And  he  seems  to  have  given 
himself  but  little  concern  about  the  property  or  the  rents,  even 
declining  to  receive  them  from  the  agent  when  offered  him 
on  one  occasion.  Shumway  seems  to  have  been  intimate  with 
Yfebster,  and  says  AVebster  frequently  said  to  him  that  the 
land  was  deeded  to  him  while  he  was  in  Ohio;  that  he  knew 
nothing  of  it;  that  he  had  nothing  to  do  with  it,  and  should 
not  have.  This  witness  says,  in  the  frequent  conversations 
they  had  in  reference  to  the  premises  in  controversy,  Webster 
never  said  that  he  had  purchased  them.  AYhen  these  and  other 
corroborating  circumstances  are  considered,  we  can  entertain 
no  doubt  the  conveyance  was  made  to  prevent  Harris  from 
collecting  his  debt. 

In  such  cases  we  can  not  expert  that  more  direct  evidence 
can  be  had.  The  circumstances  surrounding  the  transaction 
strongly  tend  to  prove  fraud  ;  and  if  Shumway  is  to  be  cred- 
ited, and  his  evidence  is  uncontradicted,  AVebster  unequivo- 
cally admitted  the  fraud.  That  standing,  as  it  does,  con- 
fessed, the  court  below  should  have  rendered  a  decree  setting 
aside  the  sale,  and  for  failing  to  do  so,  the  decree  dismissing 
the  bill  is  reversed  and  the  cause  remanded. 

Decree  revei^sed. 
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F.  Kranert 

V. 

Leopold  Simon  et  al, 

1.  Sale  of  goods — lona  fide  creditor  of  laendee  taking  mortgage  on,  not 
affected  ly  subsequent  knowledge  of  the  fraud  of  vendee.  Where  a  tona  fide 
creditor  of  one  who  purchased  goods  and  obtained  possession  thereof  by 
means  of  fraudulent  representations,  took  a  mortgage  on  such  goods  with, 
out  notice  of  the  fraud :  Held,  that  he  was  to  be  regarded  an  innocent  pur- 
chaser, and  could  not  be  deprived  of  his  rights  thus  acquired,  by  a  subse- 
quent knowledge  of  the  fraud  of  his  debtor. 

2.  Therefore,  where  the  court,  on  the  trial  of  an  action  of  replevin 
(the  declaration  also  containing  a  count  in  trover)  by  the  vendor  of  goods 
against  the  purchaser,  and  a  creditor  of  the  latter  who  had  acquired  the 
goods  under  a  chattel  mortgage  given  him  to  secure  a  debt,  etc.,  instructed 
the  jury  that  if  the  creditor  of  the  purchaser  took  the  goods  after  they 
had  been  so  fraudulently  purchased,  with  knowledge  of  the  fact  of  such 
fraud,  which  was  also  set  out  in  a  preceding  part  of  the  instruction,  then 
the  latter  was  not  an  innocent  purchaser,  etc:  Held,  that  the  instruction 
was  erroneous,  in  being  directed  to  the  time  of  taking  the  goods  under 
the  mortgage,  instead  of  to  the  time  of  taking  the  mortgage. 

3.  If  a  person,  who  has  purchased  goods  by  means  of  fraudulent  rep- 
resentations, sells  and  delivers  them  to  his  creditor  in  payment  of  a  pre- 
existing debt,  who  accepts  them  tana  fide  wiXh.ont  notice  of  the  fraud,  such 
creditor  will  be  protected  as  an  innocent  purchaser  against  any  claim  of 
the  original  owner,  to  the  same  extent  he  would  be  if  he  had  paid  a  new 
consideration  therefor. 

Appeal  from  the  Court  of  Common  Pleas  of  the  city  of 
Aurora;  the  Hon.  Richapd  G.  Montony,  Judge^  presiding. 

Mr.  C.  J.  Metznek,  for  the  appellant. 

Mr.  Frank  M.  Annis^  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  replevin,  Avith  a  count  in  trover, 
resulting  in  a  verdict  and  judgment  for  the  plaintiffs.  Kra- 
nert  alone  appeals. 
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The  ground  on  which  the  right  to  recover  was  based  is, 
that  one  Buttner,  who  purchased  the  goods  of  the  plaintiffs, 
had  effected  the  purchase  by  fraudulent  representations  as  to 
liis  solvency,  and  that  appellant,  Kranert,  participated  in  the 
fraud. 

Kranert  claimed  that  he  took  a  chattel  mortgage  on  the 
goods,  in  good'  faith,  with  no  knowledge  of  any  fraud,  in 
order  to  save  himself  for  money  advanced  to  Buttner,  and 
for  contingent  liabilities  on  his  account  to  a  large  amount. 

The  goods  were  purchased  by  Buttner,  at  Chicago,  and  one 
of  the  plaintiffs  testified  that  it  was  a  custom  among  the  mer- 
chants of  that  city  to  sell  goods  on  a  credit  of  ninety  days, 
even  when  they  do  not  know  anything  of  the  circumstances 
of  the  purchaser,  save  from  his  own  statements.  This  we 
should  not  deem  a  very  safe  custom,  and  doubt  very  much  if 
it  be  very  common  in  that  city,  or  anywhere  else. 

We  have  directed  our  attention  entirely  to  the  instructions 
given  for  the  plaintiffs. 

The  first  instruction  is  as  follows : 

^'If  the  jury  believe,  from  the  evidence,  that  the  plaintiffs 
were  originally  the  owners  of  the  goods  in  controversy,  and 
Buttner  went  to  plaintiffs,  in  Chicago,  and  falsely  and  fraudu- 
lently represented  to  the  plaintiffs  that  he  had  fifteen  hundred 
dollars  of  stock  on  hand,  had  real  estate,  and  was  indebted 
only  fifty  dollars  ;  and  by  such  false  and  fraudulent  repre- 
sentations he  induced  plaintiffs  to  sell  the  goods;  and  that 
such  statements  were  false;  that  said  Buttner  had  only  three 
or  four  hundred  dollars  worth  of  goods,  and  was  indebted 
some  eleven  hundred  dollars,  and  had  no  real  estate;  and 
that  said  Buttner  knew  such  statements  to  be  false,  then,  upon 
such  state  of  facts,  no  title  would  pass  to  said  goods  from 
plaintiffs  to  Buttner;  and  if  the  jury  further  believe,  from  the 
evidence,  that  Kranert  had  knowledge  or  participation  in 
said  fraud,  or  aided  or  assisted  therein,  or  took  the  goods 
after  they  had  been  so  purchased,  with  knowledge  of  the  fact 
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of  such  fraud;  and  if  the  jury  furtlier  believe,  from  the  evi- 
dence, that  Buttner  and  Kranert  jointly  converted  the  goods, 
and  participated  in  the  proceeds  of  those  not  found,  then  the 
law  is  for  the  plaintiffs,  and  Kranert  is  not  an  innocent  pur- 
chaser, and  the  jury  should  find  for  the  plaintiffs  on  both 
counts  in  the  declaration,  and  find  the  value  of  the  goods  so 
converted,  which  have  not  been  replevied  by  the  sheriff,  as  a 
part  of  the  damages  in  this  case." 

The  point  of  this  instruction  is  directed  to  the  taking  of 
the  goods  by  appellant,  when  it  should  have  been  directed  to 
the  taking  of  the  mortgage.  Admitting  appellant  to  have 
been  a  bona  fide  creditor  of  the  purchaser  of  these  goods,  and 
it  is  not  denied  he  was  such  creditor,  then  he  had  a  right  to 
take  the  mortgage  to  secure  himself;  and  if  he  had  no  knowl- 
edge at  the  time  of  such  taking,  he  must  be  deemed  an  in- 
nocent purchaser,  and  could  not  be  defeated  of  his  rights 
by  knowledge  subsequent  that  the  grantor  in  the  mortgage 
had  obtained  the  goods  by  fraudulent  representations.  This 
instruction  is  objectionable,  and  was  not  corrected  by  any 
subsequently  given. 

We  think  the  eleventh  instruction  for  appellant  should 
have  been  given.     It  is  as  follows : 

^^  Property  obtained  by  fraudulent  representations  can  not 
be  recovered  from  an  innocent  purchaser  for  a  valuable  con- 
sideration by  the  original  owner.  If,  therefore,  the  jury  be- 
lieve, from  the  evidence,  that  the  goods  in  question  were 
obtained  by  Buttner  from  plaintiffs  by  fraudulent  representa- 
tions, and  that  the  defendant,  Kranert,  was  an  innocent  pur- 
chaser for  a  valuable  consideration,  then  the  plaintiffs  can  not 


This  instruction  embodies  the  doctrine  sanctioned  by  this 
court  in  Butters  v.  Haughwout  et  al.  42  111.  18,  where  it  was 
held,  where  a  person  had  purchased  goods  by  means  of  fraudu- 
lent representations,  sold  and  delivered  them  to  his  creditor 
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in  payment  of  a  pre-existing  debt,  who  accepted  them  bona 
fide,  and  without  notice  of  any  fraud  in  his  vendor  in  obtain- 
ing the  goods,  such  creditor  was  held  to  be  a  purchaser  for  a 
valuable  consideration,  and  will  be  protected  as  such,  against 
any  claim  of  the  original  owner,  to  the  same  extent  he  would 
be  protected  if  he  had  paid  a  new  consideration  for  the  goods 
at  the  time  they  were   delivered  to   him^  under  the  purchase. 

Appellant  was  entitled  to  this  instruction. 

In  the  state  of  the  evidence,  w4iich  is  not  very  satisfactory, 
giving  appellees^  first  instruction  and  refusing  to  give  the 
eleventh  instruction  asked  by  appellant,  must  have  prejudiced 
appellant's  case^  and  justice  requires  it  should  be  submitted 
to  another  jury,  on  proper  instructions. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Michael  Grimes 

V. 

Stewart  Butts. 

1.  Trespass  to  kealty — evidence  tending  to  sliow  exclusive  possession. 
Where  a  defendant,  who  was  sued  in  trespass  for  entering  upon  the  possession 
of  plaintiff  and  carrying  off  rails,  sought  to  justify  upon  the  ground  that 
the  premises  entered  were  a  part  of  the  estate  of  a  deceased  person,  and 
that  his  wife  was  one  of  tlie  heirs,  in  whose  right  he  acted,  and  that  no  le- 
gal partition  had  ever  been  had,  but  that  plaintiff  and  his  wife  were  ten- 
ants in  common,  the  plaintiff"  offered  in  evidence  the  record  of  proceedings 
for  partition  made  long  before  the  alleged  trespass,  but  which  were  de- 
fective in  failing  to  show  that  the  report  of  partition  had  ever  been  ap- 
proved, and  showed  by  other  evidence  that  possession  had  been  taken  by 
the  several  parties  in  interest,  of  the  parts  assigned  to  each,  the  minors 
acting  through  guardians,  and  an  acquiescence  for  several  years.  The  cir- 
cuit court  excluded  the  record  as  evidence,  and  a  verdict  was  had  for  the 
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defendant:  Held,  that  the  court  erred  in  excluding  the  evidence,  as  it 
tended  to  show  an  exclusive  possession  which,  if  shown,  entitled  the  plain- 
titi"  to  recover. 

.  3.  l^^riiVGHioi^^— exception  to.  When  the  record  fails  to  show  any  ex- 
ception taken  to  the  giving  or  refusing  of  instructions,  the  ruling  of  the 
court  below  in  giving  or  refusing  them  will  not  be  considered  b}^  this 
court. 


Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Craig  &  Harvey,  and  Mr.  H.  N.  Keigktley,  for 
the  appellant. 

Messrs.  Hannaman  &  Kritzinger,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  originally  commenced  before 
a  justice  of  the  peace,  by  appellant  against  appellee.  It  is 
alleged  that  appellee  entered  upon  the  premises  of  appellant 
and  removed  a  lot  of  rails  from  thence,  and  this  action  was 
instituted  to  recover  for  the  value  of  the  property  so  taken. 

On  the  trial  in  the  circuit  court,  appellant  proved  the  pos- 
session of  the  land  from  whence  the  rails  had  been  taken,  and 
the  value,  and  rested  his  case. 

Appellee  sought  to  justify  the  taking  on  the  ground  that 
the  premises  where  the  rails  were  situated  were  a  part  of 
the  estate  of  Michael  Hickey,  deceased;  that  he  was  the  hus- 
band of  one  of  the  heirs,  and  that  there  had  never  been  any 
legal  partition  of  the  estate;  that  he  acted  on  behalf  of  his 
wife,  and  that  his  wife  being  a  tenant  in  comuionaf  the  estate, 
appellant  could  not  maintain  the  action. 

Appellee,  to  maintain  his  defense  against  the  objection 
of  appellant,  introduced  the  files  in  a  certain  cause  pend- 
ing in  the  circuit  court  wherein  Johanna  Malone  et  al.  are  pe- 
titioners, and  Michael   Grimes  is  defendant,  for  partition  of 


1872.]  Grimes  v.  Butts.  o49 

Opinion  of  the  Court. 

the  estate  of  Michael  Hickey^  deceased,  which  proceedings 
however  have  been  instituted  since  the  commencement  of  the 
present  action. 

Appellee  also  gave  in  evidence  the  files  in  a  certain  par- 
tition suit  in  the  circuit  court,  wherein  Johanna  Hickey  et  ah 
were  petitioners,  and  John  Hickey  et  al.  were  defendants,  for 
a  partition  of  this  same  estate.  The  petition  in  this  latter 
case  was  filed  in  1853.  In  it  the  lands  of  which  Michael 
Hickey  died  seized  were  described,  and  the  names  of  his 
heirs  given. 

At  the  September  term,  1853,  commissioners  were  appointed 
by  the  court  to  make  partition  and  assign  dower  in  accord- 
ance with  the  prayer  of  the  petition.  It  does  not  appear  that 
these  commissioners  ever  made  any  report,  and  others  were 
appointed  by  the  court  at  the  April  term,  1855.  The  com- 
missioners last  appointed  made  a  report  which  is  entitled  of 
the  September  term,  1855,  in  which  they  ~say  they  have  as- 
signed dower  to  the  widow,  and  divided  the  remainder  of  the 
estate  between  the  heirs,  which  report  is  accompanied  by  a 
plat  showing  by  numbers  the  respective  lots  assigned  to  each. 

The  witness  Lewis  was  called  by  appellee  and  testified  that 
he  was  clerk  of  the  circuit  court  in  1864;  that  he  had  never 
seen  any  decree  confirming  the  report  of  the  commissioners; 
that  the  report  had  the  appearance  of  having  never  been  filed  ; 
that  he  never  saw  this  paper  among  the  papers  before,  and 
that  the  cause  was  on  the  docket  when  he  went  into  office. 

Appellant  then  proved  that  the  report  of  the  commis- 
sioners was  found  among  the  files  of  the  partition  suit,  and 
that  soon  after  the  making  of  the  report  and  plat,  the  heirs 
that  were  then  of  age  took  possession  of  the  respective  lots 
assigned  to  each  of  them,  and  the  guardians  of  the  minors 
took  possession  of  the  lots  set  apart  to  them,  and  that  the 
lands  were  so  occupied  in  severalty  for  a  period  of  from  thir- 
teen to  fourteen  years  prior  to  the  committing  of  the  alleged 
tresspasses. 


350  Grimes  v.  Butts.  [Sept.  T., 

Opinion  of  the  Court. 

Appellant  also  proved  that  Johanna  Hickey,  one  of  the 
heirs  of  Michael  Hickey,  deceased,  died  without  issne,  aiid 
that  after  all  the  other  heirs  had  become  of  age,  they  caused 
the  lot  which  had  been  assigned  to  her,  to  be  surveyed  and 
numbered  into  lots  corresponding  in  number  with  the  number 
of  the  heirs  who  would  inherit  the  same,  and  by  a  parol  agree- 
ment they  drew  for  the  lots,  and  each  entered  into  possession 
of  the  lot  so  drawn  by  him  or  her,  and  continued  to  occupy 
the  same  up  to  the  commencement  of  this  suit.  The  division 
was  by  parol,  and  no  deeds  were  ever  executed  in  pursuance 
thereof. 

On  motion  of  appellee,  the  court  excluded  from  the  consid- 
eration of  the  jury  the  evidence  given  by  appellant,  and  that 
decision  is  one  of  the  causes  assigned  for  error. 

The  testimony  given  tended  to  show  an  exclusive  possession 
in  appellant  of  the  premises  on  which  the  alleged  trespasses 
were  committed,  and  in  that  view  it  was  proper  evidence  for 
the  consideration  of  the  jury.  Whether  the  partition  was  legal 
or  not,  it  was  certainly  a  parol  division  of  the  estate,  and 
tended  to  show  a  severance  of  the  possession.  The  partition, 
such  as  it  was,  was  acquiesced  in  by  the  adult  heirs,  and  by 
those  who  were  minors  at  the  time  after  they  at-tained  their 
majority. 

There  are  numerous  cases  that  h.old  that  a  parol  partition 
of  an  estate,  followed  by  possession,  will  be  valid  and  suf- 
ficient to  sever  the  possession,  so  as  to  give  to  each  co-tenant 
the  rights  and  incidents  of  an  exclusive  possession  of  his  OAvn 
property.      Tomlin  v.  Hilyard,  43  111.  300,  and  cases  cited. 

Appellant  held  as  purchaser  from  one  of  the  heirs,  and  the 
evidence  tended  to  show  an  exclusive  possession  in  himself  of 
the  premises  where  the  alleged  trespasses  were  committed,  and 
it  Avas  error  in  the  court  to  exclude  it.  If  appellant  had  the 
exclusive  possession  of  the  premises,  he  could  undoubtedly 
maintain  the  action. 

It  is  assigned  for  error  that  the  court  erred  in  giving  and 
refusing  instructions.     No  exception  having  been  taken  to  the 
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action  of  the  coiu%  at  least  none  apj^earing  in  the  bill  of  ex- 
ceptions, we  can  not  consider  this  ground  of  error. 

For  the  error  indicated,  the  judgment  is  reversed   and  the 

cause  remanded. 

Judgment  reversed. 


Patrick  Tiernan  et  al. 

V. 

Elihu  Grainger. 

1.  Speciftc  pekformance — contract  must  he  proved  as  laid.  On  bill  for 
the  specific  performance  of  a  contract,  whether  it  be  for  the  sale  of  land 
or  the  giving  of  a  chattel  mortgage  to  secure  an  indebtedness,  the  contract 
must  be  proved  as  laid  in  the  bill;  and  where  the  decree  finds  the  contract 
niiiterially  and  substantially  different  from  the  one  stated,  the  error  will  be 
fatal. 

2.  Statute  of  frauds — what  unll  take  case  out  of.  A  contract  by  which 
the  complainant  was  to  sell  and  set  up  for  the  defendants  certain  machin- 
ery and  fixtures,  to  be  paid  for  in  installments,  the  last  of  which  was  to 
fall  due  fourteen  months  after  the  date  of  the  contract,  the  payments  to  be 
secured  by  chattel  mortgage  on  the  machinery  when  set  up,  is  within 
the  statute  of  frauds;  but  if  the  defendants,  being  insolvent,  should, 
under  such  agreement,  obtain  the  machiner}^  and  fixtures,  and  then  refuse 
to  give  the  mortgage,  it  would  be  a  fraud  upon  the  complainant  for  which 
he  could  liave  no  adequate  remedy  at  law,  and  a  court  of  equity  would 
not  only  take  jurisdiction,  but  would  not  permit  the  defendant  to  avail 
of  the  statute. 

3.  Evidence — to  vary  written  contract.  Where  a  party,  in  his  pleading, 
sets  up  and  relies  on  a  contract  reduced  to  writing,  he  will  not  be  allowed, 
by  parol  evidence,  to  show  a  different  contract  in  essential  particulars. 

4.  Vendor  and  vendee — measure  of  seller'' s  recovery.  There  is  no  rec- 
ognized principle  upon  which  the  seller,  either  in  an  action  at  law  for 
damages,  or  in  equity  for  specific  performance,  can  be  placed  in  a  better 
position  than  he  would  have  occupied,  if  the  purchaser  had  performed. 
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Writ  of  Error  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  Erastus  S.  Williams,  Judge,  presiding. 

Mr.  William  T.  Burgess,  for  the  plaintiifs  in  error. 

Messrs.  Linder  &  Munn,  for  the  defendant  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court: 

This  was  a  suit  in  equity,  brought  in  the  Cook  county  cir- 
cuit court  October  18,  1869,  by  Granger  against  Tiernan  & 
Muldoon  and  another,  to  enforce  the  specific  performance  of 
a  contract  relating  to  personal  property.  The  contract  laid 
in  the  bill  was,  that  about  February  17,  1869,  Granger  en- 
tered into  a  contract  of  sale  with  Tiernan  &  Muldoon  where- 
by he  was  to  sell  them,  for  the  sum  of  $1500,  certain  machin- 
ery and  fixtures,  specifying  it  to  be  set  up  by  Tiernan  &  Mul- 
doon, at  No.  138  South  Water  street,  Chicago,  and  when  set 
up,  the  latter  were  to  secure  said  sum  by  chattel  mortgage  for 
the  payment  of  said  §1500,  as  follows:  |400,  payable  May  1, 
1869;  1400,  payable  August  17,  1869;  $400,  payable  Febru- 
ary 17,  1870,  and  $300,  payable  August  17,  1870,  with  inter- 
est upon  said  payments,  afler  due,  at  ten  per  cent  per  annum. 
A  substantial  memorandum  of  which  agreement  was  then  and 
there  made  in  writing  by  one  Elias  Shipman,  in  Granger's  ac- 
count book,  at  the  request  of  the  parties,  a  copy  of  which  is 
therewith  filed,  marked  exhibit  "A,^'  and  made  part  of  the 
bill.  The  exhibit  shows  the  terms  of  the  contract  as  above 
set  forth. 

The  bill  alleges  that  Granger  began  to  put  in  the  machin- 
ery, etc.,  under  the  agreement,  about  February  18,  1869,  and 
about  April  20,  1869,  had  it  in  running  order;  that  he  there- 
upon demanded  of  Tiernan  &  Muldoon  their  several  promis- 
sory notes  for  said  specific  payments,  and  the  execution  of  a 
chattel  mortgage  for  the  payment  thereof,  which  they  refused 
to  give. 
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The  bill  admits  a  payment  of  ^415;  alleges  that  there  is  a 
balance  of  |1085  due  complainant,  and  interest,  according  to 
the  terms  of  the  contract.  The  bill  also  alleges  that,  at  the 
time  of  the  sale,  plaintiff  was  informed  that  Tiernan  &  Mul- 
doon  were  pecuniarily  irresponsible,  and  for  that  reason  it  was 
distinctly  understood  that  he  was  to  have  a  lien  on  the  ma- 
chinery for  the  purchase  money. 

Prayer  for  specific  performance  and  general  relief. 

Although  there  was  no  prayer  for  an  injunction,  there  was 
nevertheless  an  injunction  issued,  upon  the  day  of  filing  the 
bill,  enjoining  the  defendants  from  removing,  selling  or  dis- 
posing of  the  machinery,  etc. 

The  defendants  filed  an  answer  denvino^  the  makino-  of  the 
contract  or  said  memorandum,  as  alleged,  and  fully  answering 
all  the  allegations  of  the  bill. 

Upon  replication  filed,  the  cause  was  referred,  by  agreement 
of  the  parties,  to  the  master  to  take  the  proofs,  and  report  same 
and  facts  to  the  court.  This  report  is  incorporated  into  the 
decree.  It  finds  that  a  contract  of  sale  was  made  February 
17,  1869,  and  sets  forth  the  terms  as  proved,  which  are  sub- 
stantially as  set  out  in  the  bill,  with  the  material  addition  and 
variation  following:  It  finds,  as  part  of  the  agreement,  that 
Tiernan  &  Muldoon  were,  upon  the  machinery  being  put  up, 
to  execute  and  deliver  to  complainant  their  four  promissory 
notes,  in  writing,  of  the  date  first  aforesaid  (February  17, 
1869 >,  the  first  three  of  which  for  |400  each,  and  the  last  for 
S300;  said  notes  to  be  payable  to  the  order  of  complainant, 
with  interest  at  the  rate  of  ten  per  cent  per  annum,  to  May 
1st,  1869,  August  17,  1869,  February  17,  1870,  and  August 
17,  1870,  and  that  Tiernan  &  Muldoon  were  to  secure  these 
notes  by  chattel  mortgage. 

There  is  no  allusion  to  notes  in  the  contract,  either  as  laid 
in  the  bill,  or   in   the   alleged  written  memorandum   of  the 
agreement,  which  was  made  a  part  of  the  bill,  and,  by  both, 
the  installments  were  to  draw  interest  only  after  due. 
23— 65th  III. 
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The  agreement  is  one  which  was  not  to  be  performed  within 
the  space  of  one  year  from  the  making  thereof.  It  was, 
therefore,  within  the  statute  of  frauds. 

The  bill  alleges  complete  performance  of  it  by  complainant, 
which  is  sustained  by  the  proof.  Then,  if  the  purchasers 
Avere  insolvent,  but  having,  under  an  agreement  to  give  the 
chattel  mortgage,  obtained  the  possession  of  machinery  and 
fixtures,  they  then  refused  to  give  it,  this  would  be  a  fraud 
upon  the  complainant,  for  which  he  would  have  no  adequate 
remedy  at  law,  and  a  court  of  equity  would  not  only  take  ju- 
risdiction, but  would  not  permit  the  defendants  to  avail  them- 
selves of  the  statute  of  frauds. 

But  the  contract  must  be  proved  as  laid.  This  is  the  rule 
in  suits  to  enforce  specific  performance  of  oral  contracts  for 
the  sale  of  lands,  and  is  equally  applicable  here.  Lester  v. 
Foxcroft,  1  Lead.  Gas.  in  Eq.  737,  and  cases  cited. 

The  decree  finds  a  contract  made  between  the  parties  sub- 
stantially and  very  materially  different  from  that  laid  in  the 
bill.  The  bill  alleges  that  a  substantial  memorandum  of  the 
agreement  was  made  at  the  time,  in  writing,  by  the  agent  of 
all  the  parties,  and  that  Avriting  is  made  a  part  of  the  bill,  but 
by  which  no  allusion  is  made  to  any  promissory  notes,  and  it 
expressly  appears  that  the  several  installments  of  purchase 
money  were  not  to  draw  interest  until  after  they  respectively 
came  due. 

According  to  the  contract  set  out,  the  decree  is  clearly 
erroneous.  If  the  contract,  as  laid,  had  been  specifically  per- 
formed, the  complainant  would  have  been  entitled  to  interest 
only  after  the  respectiv'e  installments  came  due.  But  by  the 
decree  he  is  allowed  interest  on  the  purchase  money  at  the 
rate  of  ten  per  cent  per  annum  from  February  17,  1869,  the 
time  of  making  the  contract.  This  was  wrong.  There  is  no 
recognized  principle  upon  which  the  seller,  either  in  an  action 
at  law  for  damages,  or  suit  in  equity  for  specific  performance, 
can    be  placed   in   a    better    position  than   he    would    have 
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occupied,  if  the  purchaser  had  performed.  This  point  was  ex- 
pressly adjudicated  in  Stevens  v.  Bradley,  22  111.  244,  although 
it  does  not  appear  in  the  reporter's  note  of  the  case. 

But  the  allowance  of  interest  from  the  time  of  making  the 
contract  embraces  a  two-fold  error.  Complainant  relied  upon 
a  contract  reduced  to  writing  and  set  out  in  the  bill.  Then, 
in  violation  of  an  elementary  rule  of  pleading  and  evidence, 
he  established,  by  proof,  a  different  contract,  in  essential  par- 
ticulars, from  that  set  out,  and  in  doing  so,  added  to  and  va- 
ried a  written  contract,  by  parol  evidence. 

The  decree  is  manifestly  erroneous,  and  must  be  reversed, 

and  the  cause  remanded. 

Decree  reversed. 


Aechibald  Armour 

V. 

Daniel  Eichelberger. 

Promissory  note — lohether  affected  by  a  rescission  of  contract.  The  pur- 
chaser  of  land  under  a  contract  gave  his  notes  at  the  times  the  first  three 
installments  of  interest  fell  due,  for  an  extension  of  the  time  of  payment, 
as  was  claimed  by  the  one,  and  in  payment  of  interest,  as  was  claimed  by 
the  other,  and  afterwards  finding  himself  unable  to  complete  his  purchase, 
informed  the  rendor  that  he  could  not  pay  for  the  property,  and  requested 
him  to  take  it  back  and  surrender  these  notes.  This  the  vendor  declined 
to  do.  Afterwards  the  contract  was  rescinded,  without  the  surrender  of 
the  notes,  by  mutual  consent :  Held,  that  the  notes  so  left  in  the  hands  of 
the  vendor  were  valid  obligations,  and  a  recovery  thereon  was  proper,  as 
the  purchaser  acquiesced  in  their  being  retained  at  the  time  of  the  rescis- 
sion of  the  contract  of  sale. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 
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This  was  an  action  of  assumpsit^  by  the  appellee  against  the 
appellant,  upon  certain  promissory  notes  given  by  the  latter 
to  the  former.  It  appeared  that  the  appellee  sold  appellant 
certain  real  estate,  evidenced  by  a  contract  only,  no  notes  be- 
ing given  for  the  purchase  money.  As  the  several  install- 
ments of  interest  became  due,  appellant,  being  unable  to  pay, 
gave  the  notes  sued  on,  as  he  contended,  merely  for  an  exten- 
sion of  the  time  of  payment,  and,  as  the  other  party  contended, 
as  payments  of  interest.  The  other  facts  material  to  an  under- 
standing of  the  case  are  stated  in  the  opinion. 

Messrs.  Blanchard,  Silver  &  Corwin,  and  Messrs.  El- 
DRIDGE  &  Lewis,  for  the  appellant. 

Messrs.  Stipp  &  Bowen,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

One  view  which  may  properly  be  taken  of  the  evidence  in 
this  case,  dispenses  with  the  necessity  of  any  discussion  as  to 
the  effect  of  a  rescission  of  the  contract  of  purchase,  or  the 
questions  chiefly  argued,  whether  the  notes  w^ere  given  for 
extension  of  time  of  payment,  or  in  discharge  of  interest 
which  had  accrued. 

The  decided  weight  of  the  testimony  is,  that  the  rescission 
of  the  contract  was  the  result  of  the  mutual  agreement  of  tlie 
parties. 

The  vendee  failed  to  comply  with  the  terms  of  purchase,  in- 
formed the  vendor  that  he  could  not  pay  for  the  property,  and 
requested  him  to  take  it  back.  It  is  true,  he  desired  the  sur- 
render of  the  notes  in  controversy.  This  was  refused,  and 
the  vendor  assumed  control  of  the  property,  but  no  demand 
was  made  for  the  notes  by  the  vendee.  He  acknowledged  his 
utter  inability  to  comply,  voluntarily  refused  to  proceed  to 
fulfil  his  stipulations,  and  the  jury  might  fairly  have  in- 
dulged the  inference  that  he  absolutely  renounced  all  benefit 
arising  out  of  the  contract. 
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The  vendor  was  anxious  and  ready  to  perform.  He  had 
made  a  good  bargain,  and  the  market  value  of  the  property 
had  depreciated  since  the  sale.  The  vendee,  on  the  contrary, 
though  he  had  made  some  improvements,  had  enjoyed  the 
rents  and  profits  for  nearly  three  years,  was  still  liable  for  the 
whole  of  the  purchase  money,  proposed  a  rescission,  and, 
though  he  expressed  a  wish  for  the  notes  given  for  interest  ac- 
crued, he  yielded  the  control  of  the  property,  and  acquiesced 
in  the  collection  of  rents,  and  the  possession  of  the  notes,  by 
the  vendor,  without  any  complaint. 

We  are  not  satisfied  that  any  injustice  has  been  done,  and 

affirm  the  judgment. 

Judgment  affirmed. 


Levi  M.  Clayes 


Jacob  H.  White. 


1.  Indoksement  in  blank  of  note — right  to  fill  up  loitJi  guaranty — estop^ 
pel.  Where  the  holder  of  a  note  indorsed  in  blank,  wrote  over  the  name 
of  the  indorser  an  ordinary  assignment,  upon  which  he  sued  the  indorser, 
s  eking  to  hold  him  on  the  conditional  contract  of  assignment,  and  re- 
covered judgment,  which  was  reversed;  and  on  the  trial  of  another  suit, 
he  oflered  the  same  note  in  evidence,  with  a  guaranty  of  payment  added 
to  the  words  of  assignment,  and  introduced  evidence  tending  to  prove  a 
verbal  agreement  of  guaranty:  Held,  that,  aside  from  the  objection  of  the 
want  of  authority  to  alter  or  vary  the  legal  effect  of  the  indorsement  in 
blank,  or  of  the  competency  to  do  so  by  evidence  of  a  verbal  guaranty,  the 
holder,  having  elected  to  fix  the  indorser's  liability  as  the  conditional  one 
of  assignor,  and  sought  to  enforce  the  same,  was  concluded  from  setting  up 
a  different  and  absolute  liability  as  guarantor,  either  by  writing  over  the 
indorser's  name,  or  by  making  proof  of  a  verbal  guaranty. 
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2.  Set-off — of  a  demand  in  a  'pending  suit.  The  pendency  of  another 
action  for  a  claim  offered  as  a  set-off  does  not  defeat  the  right  of  set-ofi'. 

3.  Where  the  holder  of  an  assigned  promissory  note  had  recovered 
judgment  against  his  assignor  and  collected  the  same,  and  the  defendant 
in  that  suit,  after  a  reversal  of  the  judgment,  brought  suit  to  recover  back 
the  money  paid  by  him  on  the  judgment:  Held^  that  the  defendant  in  the 
latter  suit  might  set  off  v^hatever  sum  he  could  show  he  was  entitled  to 
recover  of  the  plaintiff  upon  his  assignment  of  the  note,  notwithstanding 
the  pendency  of  the  former  suit 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
Sidney  W.  Haeeis,  Judge,  presiding. 

Mr.  R.  E.  Baebee,  Mr.  F.  Goodspeed,  and  Mr.  H.  Snapp, 
for  the  appellant. 

Messrs.  Olin  &  Phelps,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  suit  brought  by  White  against  Clayes,  to  recover 
for  money  paid  on  an  erroneous  judgment,  which,  subsequent 
to  the  payment  of  the  money,  was  reversed  in  the  Supreme 
Court. 

The  defendant  below,  among  other  matters,  set  up  in  de- 
fense that,  at  the  time  of  the  payment  of  the  money  to  him 
he  held  a  promissory  note  dated  November  10, 1858,  made  by 
one  Zeigfeld  to  Peter  Folkers,  for  $200,  payable  two  years 
after  date,  with  ten  per  cent  interest,  indorsed  by  Folker  to 
White,  and  which  White  had  indorsed  and  guarantied  the  pay- 
ment of  to  the  defendant;  that  the  note  was  due  and  unpaid^ 
and  that  suit  against  Zeigfeld,  the  maker,  would  have  been 
unavailing  ever  since  the  maturity  of  the  note. 

The  court,  after  hearing  the  evidence,  excluded  all  this  at- 
tempted defense. 

So  far  as  related  to  the  alleged  guaranty  of  payment,  the 
ruling  was  correct. 
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The  indorsement  on  the  note^  as  it  appeared  at  the  time  of 
trial,  was  as  follows: 

*^Pay  to  Levi  M.  Clayes,  and   I  guaranty  the  payment  of 

the  within  note. 

"J.  H.  White.'' 

Originally  the  indorsement  was  in  blank  by  White.  The 
suit  wherein  the  said  reversed  judgment  in  question  was  ren- 
dered was  one  against  White  as  indorser  of  this  note,  and  du- 
ring its  prosecution  Clayes'  /ittorney  wrote  over  the  name  of 
White  the  words,  ''  Pay  to  Levi  M.  Clayes/'  and  shortly  before 
the  trial  of  the  present  suit,  Clayes'  attorney  wrote  the  addi- 
tional words  over  White's  name,  '^and  I  guaranty  the  payment 
of  the  within  note." 

There  was  evidence  tending  to  prove  a  verbal  agreement  of 
guaranty  by  White,  at  the  time  he  transferred  the  note  to 
Ciayes,  and  ma*de  his  indorsement  in  blank. 

Aside  from  the  objection  of  the  want  of  authority  to  alter 
and  vary  the  legal  effect  of  White's  indorsement  in  blank  by 
writing  over  it  a  guaranty,  or  of  the  competency  to  do  so  by 
evidence  of  a  verbal  guaranty — 3fason  v.  Burton,  54  111.  350  ; 
Hoioe  V.  Merrill,  5  Gush.  80;  Seaberry  v.  Hungcrford,  2  Hill, 
80  ;  Beattie  v.  Browne,  Exr.  64  111.  360,  we  think  Ciayes  must 
abide  by  the  contract  as  he  made  it  to  be,  by  filling  up  the  in- 
dorsement as  a  mere  assignment.  He  thereby  elected  to  de- 
clare and  fix  the  liability  of  White  to  be  the  conditional  one 
of  assignor,  and  proceeded  to  enforce,  and  is  now  endeavoring 
to  enforce  in  another  suit,  that,  as  the  liability  of  AYhite  ;  the 
latter  had  the  right  to  repose  upon  that  as  the  full  measure  of 
his  obligation.  And  Ciayes,  we  think,  should  be  held  con- 
cluded from  setting  up  a  different  and  absolute  liability  as 
guarantor  on  the  part  of  White,  either  by  writing  over  his 
signature  in  blank  a  guaranty^  or  by  making  proof  of  a  ver- 
bal guaranty. 

Under  the  stipulation  of  the  parties,  the  note  could  have 
been  introduced  as  a  set-off  under  the  assignment  made  of  it, 
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and  if  suit  against  the  maker  of  the  note  would  have  been 
unavailing  in  whole  or  in  part  from  the  time  of  the  maturity 
of  the  note,  then  defendant  should  have  been  allowed,  in  set- 
off, the  amount  of  the  note,  or  so  much  thereof  as  could  not 
have  been  collected  by  suit  against  the  maker. 

The  reason  assigned  by  the  court  for  the  exclusion  of  this 
portion  of  the  defense  was,  that  the  original  suit  of  Clayes  v. 
White,  which  is  a  suit  on  the  assignment  of  the  note,  was  still 
pending. 

But  the  pendency  of  an  action  for  the  claim  offered  in  set- 
off does  not  defeat  the  right  of  set-off.  King  v.  Bradley,  44 
111.  342;   Gaddis  v.  Leeson,  55  id.  523;  1  Chitty  PL  572. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


The  Boaed  of  Supervisors  of  DuPage  County  et  al. 

V. 

The  People,  etc.  ex  rel.  Willard  Scott  et  al. 

1.  Elections — effect  of  an  adjournment  ly  tlie  judges.  Where  the  judges 
of  election  of  a  township,  at  an  election  to  determine  the  question  of  re- 
moval of  a  county  seat,  took  a  recess  of  an  hour  at  12  o'clock,  and  went 
home  to  dinner,  but  it  was  not  pretended  that  the  adjournment  was  for 
any  improper  purpose,  or  that  there  was  any  tampering  with  the  ballot 
box,  or  that  there  was  any  fraud  or  wrong  of  any  sort  committed  or  con- 
templated, or  that  any  voter  lost  his  vote  in  consequence  thereof:  Held^ 
that  this  was  no  ground  for  rejecting  the  entire  poll  of  the  township. 

2.  Same — ^roof  required  of  non-registered  voter.  The  oath  of  a  house- 
holder and  registered  voter,  required  to  prove  the  qualification  of  a  non- 
registered  voter,  is  required  to  be  in  writing,  or,  in  other  words,  the  proof 
to  be  made  by  such  witness  must  be  an  affidavit,  so  that  the  same  may  be 
preserved. 
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3.  Where  a  non-registered  voter  simply  files  his  own  affidavit  as  re- 
quired by  the  statute,  but  does  not  produce  with  it  the  affidavit  of  a 
householder  and  registered  voter,  the  statute  is  plain  that  his  vote  shall 
not  be  received. 

4.  It  appeared,  upon  the  contest  of  an  election  on  the  question  of  re- 
moving a  county  seat,  that  various  persons,  whose  names  were  not  regis- 
tered, were  allowed  to  vote  upon  their  own  affidavit,  without  the  produc. 
tion  of  the  affidavit  of  a  householder,  but  that,  in  fact,  such  householder 
was  sworn  to  the  printed  affidavit  printed  on  the  same  paper  with  that 
of  the  voter,  and  the  magistrate  affixed  his  jurat  to  the  affidavit  of  the 
voter  alone:  Held,  on  reversal  for  another  cause,  that  the  parties  should 
be  allowed  to  show  that  the  voters  in  question  were,  in  fact,  legal  voters, 
and  that  the  affidavits  filed  by  them  were,  in  fact,  sworn  to  not  only  by 
them,  but  by  the  witnesses  required  by  the  statute. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

This  was  a  proceeding  in  eliancery,  commenced  by  the  ap- 
pellees in  the  circuit  court  of  DuPage  county,  to  determine 
a  controversy  relating  to  the  result  of  an  election  held  in  that 
county  on  a  proposition  for  the  removal  of  the  county  seat. 
A  change  of  venue  was  had,  and  the  cause  transferred  to  the 
circuit  court  of  Cook  county.  That  court  decreed  in  favor 
of  the  appellees,  and  from  that  decision  an  appeal  was  taken 
to  this  court. 

Messrs.  Miller,  Frost  &  Lewis,  for  the  appellants. 

Messrs.  Beckwith,  Ayer  &  Kales,  Mr.  H.  H.  Cody  and 
Mr.  R.  jN".  Murray,  for  the  appellees. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

It  is  unnecessary  to  discuss  the  constitutional  questions 
raised  in  the  argument  of  this  case,  as  the  same  questions 
were  considered  and  decided  in  the  case  of  Supervisors  of  Knox 
County  v.  Davis,  63  111.  405. 

The  appellants  assign  for  error  the  decision  of  the  court  in 
rejecting  the  vote  of  the  town  of  Winfield  because  the  judges 
f 
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of  the  election  took  a  recess  of  an  hour  at  12  o'clock,  and 
went  home  to  dinner.  It  is  not  claimed  that  the  adjournment 
was  for  any  improper  purpose,  or  that  there  was  any  tamper- 
ing with  the  ballot  box,  or  that  there  was  any  fraud  or  wrong 
of  any  sort  either  committed  or  contemplated.  Neither  does 
it  appear  that  any  voter  lost  the  opportunity  of  voting. 

The  statute,  however,  positively  forbids  an  adjournment ; 
and  the  question  is,  what  is  the  consequence  of  its  violation 
in  a  case  like  the  present,  where  there  is  neither  fraud  nor 
injury?  Are  the  voters  of  the  precinct,  who  have  voted  in 
good  faith,  to  be  practically  disfranchised  by  the  mistake  of 
the  judges  of  the  election,  or  will  the  courts  inquire  whether 
the  adjournment  has  been  for  a  wrongful  purpose,  and,  if  no 
wrong  appears  and  no  injury  is  done,  leave  the  officers  to  such 
penalty  as  the  laAV  imposes,  but  retain  the  votes? 

We  can  not  distinguish  this  case,  in  principle,  from  that  of 
Piatt  V.  The  People,  29  111.  72,  where  the  question  was  as  to 
the  effect  of  receiving  votes  after  5  o'clock,  that  being  the 
hour  at  which  the  law  required  the  polls  to  be  closed.  The 
court  there  used  the  following  language  : 

^^The  rules  prescribed  by  law  for  conducting  an  election 
are  designed  (Chiefly  to  afford  an  opportunity  for  the  free  and 
fair  exercise  of  the  elective  franchise,  to  prevent  illegal  votes 
and  to  ascertain,  with  certainty,  the  result.  Such  rules  are 
directory  merely;  not  jurisdictional  or  imperative.  If  an 
irregularity,  of  which  complaint  is  made,  is  shown  to  have 
deprived  no  legal  voter  of  his  right,  or  admitted  a  disquali- 
fied person  to  vote — if  it  casts  no  uncertainty  on  the  result, 
and  has  not  been  occasioned  by  the  agency  of  a  party  seeking 
to  derive  a  benefit  from  it — it  may  well  be  overlooked,  in  a 
case  of  this  kind,  when  the  only  question  is,  which  vote  was 
the  greatest — that  for  the  subscrij^tion  or  that  against  sub- 
scription?'' 

In  that  case  the  complaint  was  that  the  polls  were  kept 
open  too  long ;  in  this,  it  is  objected  that  they  were  closed  for 
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an  hour,  when  they  should  have  been  open.  In  that  case  the 
court  held  it  might  be  proved  what  votes  were  polled  after 
5  o'clock.  These  votes  would,  of  course,  be  rejected,  but  that 
would  not  vitiate  the  entire  poll. 

We  will  not  now  decide,  as  the  question  is  not  presented 
by  this  record,  what  should  be  the  rule,  in  a  case  like  the 
present,  if  it  appeared  that  legal  voters  had  sought  to  vote 
and  had  lost  the  opportunity  of  voting  in  consequence  of  the 
recess. 

Counsel  for  appellees  insist  that,  as  the  language  of  the 
statute  is  negative  in  its  character,  more  weight  is  to  be  at- 
tached to  it  than  if  words  of  positive  prohibition  had  not 
been  used;  but  the  difference  between  saying  that  there  shall 
be  no  recess  or  adjournment  until  all  the  votes  are  counted, 
and  saying  that  the  polls  shall  be  closed  at  a  certain  hour,  is 
rather  fanciful  than  real.  The  question  in  either  case  is  not 
whether  the  legislature  has  expressed  its  command  in  affirma- 
tive or  prohibitory  terms,  but  what  is  the  natiire  of  its  com- 
mand, and  what  the  purpose,  character  and  extent  of  its  vio- 
lation in  the  particular  case,  and  then  determine  whether 
justice  requires  the  entire  poll  to  be  suppressed,  in  conse- 
quence of  a  non-observance  of  the  law,  that  may  have  been 
free  from  either  wrongful  intent  or  injurious  effect.  Of  course, 
if  the  legislature  fixes  the  penalty,  no  question  for  construc- 
tion is  left;  but  where  it  has  not  done  so,  as  in  this  instance, 
the  rule  we  have  announced  is  in  harmony  with  the  previous 
decisions  of  this  and  other  courts.  The  precise  question  was 
decided  in  Fry  v.  Booth,  19  Ohio  St.  25;  see  also  People  v. 
Cook,  4  Selden,  67. 

We  are  of  opinion  the  court  erred  in  rejecting  the  entire 
vote  of  Winfield  precinct. 

The  appellees  assign,  as  a  cross-error,  that  the  court  ought 
to  have  excluded  a  great  part  of  the  non-registered  vote  of 
Milton  township,  because  proof  was  not  made,  as  required  by 
the  statute,  of  the  residence  of  the  voter,  by  the  oath  of  a 
householder  and  registered  voter. 
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Section  7  of  the  registry  law  reads  as  follows: 

"No  vote  shall  be  received  at  any  State^  county,  town  or 
city  election,  in  this  State,  except  at  town  meetings  in  towns 
adopting  the  township  organization  law,  if  the  name  of  the 
person  offering  to  vote  be  not  on  the  said  register,  made  on 
Tuesday  or  Wednesday  preceding  the  election,  unless  the  per- 
son offering  to  vote  shall  furnish  to  the  judges  of  the  election 
his  affidavit,  in  writing,  stating  therein  that  he  is  an  inhabit- 
ant of  said  district,  and  entitled  to  vote  therein  at  such  elec- 
tion, and  prove  by  the  oath  of  a  householder  and -registered 
voter,  of  the  district  in  which  he  offers  his  vote,  that  he 
knows  such  person  to  be  an  inhabitant  of  the  district,  and,  if 
in  any  city,  giving  the  residence  of  such  person  within  said 
district.  The  oath  maybe  administered  by  one  of  the  judges 
or  inspectors  of  the  election,  at  the  polls  where  the  vote  shall 
be  offered,  or  by  any  other  person  authorized  to  administer 
oaths,  but  no  person  shall  be  authorized  to  receive  compensa- 
tion for  administering  the  oath.  Said  oath  shall  be  preserved 
and  filed  in  the  office  of  the  town  or  city  clerk,  or  in  case 
there  be  no  clerk,  then  said  oath  shall  be  filed  with,  and  pre- 
served by,  the  judges  or  inspectors  of  the  proper  district. 
Any  person  may  be  challenged,  and  the  same  oaths  shall  be 
put  as  now  are,  or  hereafter  may  be,  prescribed  by  law." 
Gross'  Stat.  p.  257,  sec.  85. 

The  greater  portion  of  the  non-registered  voters  at  the 
Milton  precinct,  while  they  filed  their  own  affidavits,  as  re- 
quired by  law,  neglected  to  file  the  affidavit  of  a  householder 
and  registered  voter,  as  required  by  the  statute.  The  term, 
^*  oath,"  is  used  in  reference  to  the  proof  to  be  made  by  the 
householder;  but  the  statute  evidently  contemplates  that  it 
shall  be  a  written  oath  or  affidavit,  because  it  provides  that 
"said  oath  shall  be  preserved  and  filed  in  the  office  of  the 
town  or  city  clerk.''  A  blank  form  of  affidavit  was  used  in 
Milton,  or  rather  there  were  two  blank  forms  upon  the  same 
piece  of  paper — one   for  the  voter  and  one  for  the   indorsing 
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witness.  To  the  affidavit  of  the  voter  was  affixed  a  proper 
jurat  by  a  magistrate,  but  to  the  affidavit  of  the  Avitness  was 
affixed  only  his  own  signature,  without,  in  most  cases,  any 
jurat  of  an   officer,  showing  the  witness   to  have  been  sworn. 

Here  is  an  irregularity,  the  effect  of  which,  unlike  the  other 
case  we  have  been  considering,  is  fixed  by  the  legislature 
itself.  It  is  said  ^^ no  vote  shall  be  received"  unless  these 
affidavits  are  furnished.  There  is  no  room  left  for  construc- 
tion. 

This  law  was  before  this  court,  in  the  case  of  Bylery.  Asher, 
47  111.  101 ;  and  it  was  there  held  that  the  judges  of  the  elec- 
tion acted  properly  in  refusing  to  receive  a  ballot  from  a  per- 
son desiring  to  vote,  who  was  not  registered,  and  had  not  filed 
the  affidavit  of  a  witness  in  connection  w^ith  his  own.  The 
question  wdiether  such  votes,  having  been  received  by  the 
judges  of  the  election,  could  be  properly  counted  by  the 
courts  in  a  case  pending  before  them,  and  turning  upon  the 
result  of  the  election,  was  considered  very  fully  in  State  v. 
Hilmantel,  21  Wis.  5G6,  and  it  was  held  the  votes  could  not 
be  counted.  In  that  case  the  distinction  is  drawn  between 
the  failure  of  the  voter  to  qualify  himself  and  a  failure  on 
the  part  of  the  officers  to  observe  some  requirement  of  the 
law  as  to  the  manner  of  conducting  an  election. 

In  the  case  before  us,  however,  it  appears,  from  the  evi- 
dence, that  at  least  a  part  of  these  voters  not  only  made  their 
own  affidavits,  but  procured  the  requisite  affidavit  to  be 
signed  and  sworn  to  by  the  proper  witnesses;  but  the  magis- 
trates who  took  the  affidavits,  while  affixing  the  proper  jurat 
to  the  first  affidavit,  neglected  to  do  so  as  to  the  second.  The 
voter  had,  in  fact,  made  the  proof  required  by  the  law,  and 
the  judges  of  the  election  accepted  the  evidence  offered, 
although  not  properly  authenticated.  It  may  be  that  they 
considered  the  jurat  of  the  magistrate  as  applying  to  both  the 
affidavit  of  the  voter  and  his  witness.  The  record  is  so  made 
up  that  we  can  not  tell  whether  they  were  justified  in  doing 
this  or  not;  but   as  the  case  must  be   reversed  for  the  errors 
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assigned  by  the  appellants,  we  will  only  say,  in  regard  to  the 
vote  in  Milton  township,  that  if  the  jurat  of  the  ma'gistrate 
can  not  properly  b.e  applied  to  both  affidavits,  then  the  appel- 
lants should  be  permitted  to  prove  that  the  voters  in  question 
were,  in  fact,  legal  voters,  and  that  the  affidavits  filed  by 
them  were,  in  fact,  sworn  to  not  only  by  them,  but  by  the 
witnesses  required  by  the  statute.  This  will  do  no  violence 
to  the  statute,  because  the  object  of  the  evidence  will  be  to 
show  that  it  was,  in  substance,  obeyed,  and  it  will  certainly 
enable  the  court  to  decide  this  case  upon  its  merits.  To  per- 
mit this  proof,  is  like  allowing  an  order  of  court  to  be  made 
nunc  pro  tunc — an  expedient  sometimes  resorted  to  by  courts, 
in  order  to  show  the  actual  fact  and  prevent  a  defeat  of  jus- 
tice. 

The  decree  of  the  circuit  court  is  reversed  and  the  case 
remanded,  with  leave  to  both  parties  to  take  further  evi- 
dence. 

Decree  reversed. 


RocKFOED,  Rook  Island  and  St.  Louis  Raileoad  Co. 
Aechibald  T.  Heflin. 

1.  CoKSTRUCTioisr  OP  REMEDIAL  STATUTES — of  the  TuU  in  regard  to. 
Where  the  language  of  a  remedial  statute  is  doubtful,  or  will  bear  two 
constructions,  in  promotion  of  the  object  of  the  general  assembly  the 
courts  will  give  it  such  an  interpretation  as  will  best  promote  the  remedy 
intended. 

3.  Uml-rom)^— liability  of,  to  fence  their  tracks— construction  of  the  stat- 
ute in  regard  to.  Bj  a  proper  construction  of  the  statute  requiring  rail- 
road companies  to  fence  their  tracks  within  six  fiionths  after  the  road  is 
open  for  use,  the  companies  are  liable,  under  the  statute,  if  they  fail  to  fence 
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witliin  six  months  after  they  begin  to  run  trains  on  the  track  for  construc- 
tion purposes. 

3.  Nor  does  the  fact  that  the  road  is  still  under  the  control  of  the  con- 
tractors change  the  liability  of  the  company  in  that  regard. 

4.  New  trial — excessive  damages.  An  action  against  a  railroad  com- 
pany for  injury  to  stock  occasioned  by  the  negligence  of  the  defendant, 
being  in  tort  and  sounding  in  damages,  if  the  finding  of  the  jury  in  such 
case  is  slightlj^in  advance  of  what  the  court  would  have  assessed  the  dam- 
ages, still  the  verdict  will  not,  for  such  reason,  be  disturbed. 

Appeal  from  the  Circuit  Court  of  Warren  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

This  was  an  action  brought  by  Heflin  against  the  railroad 
company,  to  recover  damages  for  the  killing  of  a  cow  belong- 
ing to  the  plaintiff,  on  defendant's  road.  A  trial  resulted  in 
a  verdict  in  favor  of  the  plaintiff,  upon  which  the  court  ren- 
dered judgment.     The  company  appealed. 

Messrs.  Stewart  &  Phelps,  for  the  appellant. 

Mr.  William  Marshall,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  is  first  urged,  that  the  evidence  fails  to  show  that  the 
road  had  been  open  for  use  six  months  before  the  animal  was 
killed,  and  that  for  the  want  of  such  proof  the  judgment  of 
the  court  below  should  be  reversed. 

The  evidence  does  show  that  the  track  had  been  laid  from 
the  city  of  Monmouth  to  and  beyond  the  point  where  the  in- 
jnrv  occurred,  and  construction  trains  and  several  freight 
trains  with  freight  had  been  run  over  the  road  more  than  six 
months  before  the  animal  was  killed,  and  it  was  not  unusual 
to  carry  passengers  on  their  trains,  and  to  charge  them  fare, 
more  than  six  months  before  that  time.  From  the  time  when 
the  track  was  first  laid,  construction  trains  were  constantly 
run,  and  the  road  was  thus  open  to  use. 
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The  statute  only  declares  that  the  i-oad  shall  be  open  for 
use.  It  does  not  require  it  to  be  open  to  public  or  general  use. 
Now  this  road  was  not  only  open^  but  was  being  constantly 
used  for  more  than  six  months  previous  to  the  destruction  of 
the  cow. 

The  statute  is  remedial  in  its  character,  and  where  the  lan- 
guage of  such  a  statute  is  doubtful,  or  will  bear  two  con- 
structions, in  promotion  of  the  object  of  the  general  assembly 
the  courts  will  give  such  an  interpretation  as  to  best  promote 
the  remedy.  We  can  not  suppose  that  the  general  assembly 
could  have  intended  to  postpone  the  remedy  for  months,  or  it 
may  be  years,  after  the  company  have  constructed  their  track, 
and  subject  the  citizen  to  all  the  evils  intended  to  be  removed, 
simply  because  the  company  have  failed  to  fully  equip  their 
road,  establish  depots,  ticket  agents,  time  tables,  and  the  va- 
rious officers  and  appliances  incident  to  a  well  equipped  road. 
The  danger  may  be  as  great  and  the  injury  as  grave  when  the 
road  is  only  used  by  the  company  and  its  employees  whilst 
being  constructed,  as  when  regularly  carrying  passengers  and 
freight. 

The  reason  for  the  commencement  of  the  computation  of 
the  time  when  the  company  begins  to  run  its  trains  on  the 
track  for  construction  purposes,  is  the  same  as  when  the  road 
is  fully  open  for  general  business.  This  we  think  a  fair  and 
reasonable  construction  of  our  statute. 

It  is,  however,  urged  that  the  road  and  the  trains  used  in 
its  construction  were  in  the  hands  and  under  the  control  of  the 
contractors  to  build  the  road  until  within  less  than  six  months 
of  the  occurrence  complained  of  by  appellee,  and  for  that  rea- 
son the  company  were  not  liable  to  fence ;  that  the  duty  only 
attached  at  the  expiration  of  six  months  after  the  road  was 
turned  over  by  the  contractors  to  the  company. 

It  has  been  held  by  this  court  that  contractors  for  the  con- 
struction of  a  railroad  are  the  agents  of  the  company  that  em- 
ploys them.  Chicago,  St.  Paul  and  Fond  du  Lac  R.  R.  v,  McCar- 
thy, 20  111.  385 ;  and  the  same  rule  is  announced  in  the  case 
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of  Gardner  Y.  Smith,  7  Mich.  410;  and  this  court  has  also 
held  that,  where  a  railroad  company  leases  its  road  or  its  cars 
to  others,  such  lessees  become  the  agents  of  the  company,  and 
it  is  liable  for  all  acts  of  negligence  by  the  lessees.  lil* 
Cent.  JR.  li.  V.  F'mnegan,  21  111.  648;  and  the  same  doctrine 
is  announced  in  Bay  City  and  East  Sag inaio  R.  11.  Co.  v.  Austin^ 
21  Mich.  390. 

Where  a  railroad  company  OTv^es  a  duty  to  the  public,  it 
can  not  escape  its  performance  by  leasing  its  road,  or  by 
placing  it  in  the  control  of  others.  But  if  this  were  not  so, 
the  company  had  its  chief  engineer  in  charge  of  the  work 
as  it  Avas  being  constructed. 

But,  aside  from  the  statute,  we  are  not  prepared  to  say  that 
the  evidence  fails  to  show  such  negligence  as  renders  them 
liable  at  common  law.  Appellee  was  exercising  his  rights  in 
permitting  the  cow  to  run  in  his  own  field,  and  it  was  not  his 
duty  to  fence  the  sides  of  the  track. 

It,  we  think,  is  fairly  inferable  from  the  evidence  that,  had 
the  engine  driver  been  on  the  lookout,  he  could  have  seen  the 
danger  in  time  to  have  stopped  the  train  and  prevented  the 
injury. 

Because  the  company  had  opened  appellee's  field,  and  laid 
its  track  through  it,  and  even  if  the  company  was  under 
no  obligations  to  fence,  it  does  not  follow  that  it  is  ab- 
solved from  all  reasonable  care,  or  that  the  employees  or  agents 
of  the  company  may  recklessly  destroy  the  property  of  indi- 
viduals. 

The  evidence  fully. sustains  the  verdict,  and  the  question  of 
the  measure  of  damages  was  for  the  jury,  and  we  are  satisfied 
with  their  finding.  Although  it  maybe  the  duty  of  the  own- 
er of  stock  injured  or  killed  under  such  circumstances  to  rea- 
der it  useful  as  far  as  practicable,  still,  the  action  being  in 
tort,  and  sounding  in  damages,  we  will  not  reverse,  even  if 
the  finding  is  slightly  larger  than  we  should  have  given  had 
we  assessed  them. 

24— 6e5TH  III. 
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There  was  evidence  strongly  tending  to  show  that  the  cow 
was  not  fit  for  beef,  and  we  presume  it  would  be  mangled 
and  bruised,  as  it  no  doubt  was,  by  the  engine,  even  had  it 
been  otherwise  in  proper  condition.  And  even  if  the  jury 
failed  to  deduct  the  value  of  a  few  pounds  of  tallow  that 
might  have  been  saved  by  expending  perhaps  its  value  in  pre- 
serving it,  no  court  would  be  warranted  in  reversing  for  that 
cause. 

No  error  is  perceived  in  the  instructions  of  the  court.  On 
the  entire  record,  we  think  justice  has  been  done,  and  the 
judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


James  Thompson 

V. 

Phebe   Foece. 

1.  Malicious  prosecution — malice  inferred  from  want  ofprobatle  cause. 
Where  the  defendant  commenced  a  criminal  prosecution  of  the  plaintiff 
for  a  breach  of  the  peace  in  a  distant  town  from  that  in  which  the  plain- 
tiff resided,  in  which  she  appeared  and  gave  bail,  but  she  was  finally  dis- 
charged, and  where  the  whole  record  in  a  suit  by  the  plaintiff  for  ma- 
licious prosecution  showed  there  was  no  probable  cause :  Held,  from  the 
fact  of  there  being  no  probable  cause,  that  malioe  might  be  inferred. 

3.  Instructions — lengthy  and  argumentative.  It  is  not  error  to  refuse 
an  instruction,  although  it  contains  some  good  law,  where  it  is  of  great 
length,  and  is  rather  an  argument  of  counsel  on  the  whole  case  than  an  in- 
struction. 

3.  Error — not  always  a  ground  for  reversal.  Although  there  may  be 
some  inaccuracies  in  the  instructions,  yet  if,  upon  the  whole,  the  case  was 
fiiirly  put  to  the  jury,  and  this  court  can  see  that  if  the  cause  was  submit, 
ted  to  another  jury  the  same  or  a  larger  verdict  would  be  the  result,  it 
will  not  reverse  the  judgment  on  the  appeal  of  the  defendant. 
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Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon, 
Arthur  A.  Smith^  Judge,  presiding. 

Messrs.  Willoughby  &  Grant,  for  the  appellant. 

Messrs.  Craig  &  Harvey,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  in  the  Knox  circuit  court, 
for  a  malicious  prosecution,  which  resulted  in  a  verdict  for 
the  plaintiff  for  one  hundred  dollars.  The  court  rendered 
judgment  on  the  verdict,  to  reverse  which  the  defendant  ap- 
peals. 

The  prosecution,  commenced  by  the  defendant  before  a 
magistrate,  was  for  a  breach  of  the  peace,  from  which  the 
plaintiff  was  discharged. 

In  looking  over  the  whole  record,  we  are  satisfied  appellant 
had  no  cause  whatever  for  prosecuting  the  plaintiff,  and,  hav- 
ing no  probable  cause,  malice  may  be  inferred.  Israel  v. 
Brooks,  23  111.  575;  JRoss  v.  Innis,  35  ib.  487;  Chapman  v. 
Cawrey,  50  ib.  512. 

As  from  evidence  of  bad  feeling,  if  not  of  malice,  appellant 
made  his  complaint  before  a  magistrate  in  a  distant  town,  be- 
fore whom  appellee  was  compelled  to  appear,  giving  bail 
therefor  in  the  sum  of  one  thousand  dollars.  Though  not 
actually  in  the  personal  custody  of  the  officer,  she  was  in  legal 
custody. 

There  was  a  bad  feeling  between  the  parties,  as  there  will 
be  sometimes  between  near  neighbors,  as  they  were,  and  ap- 
pellant should  not  have  included-  appellee  and  her  daughter- 
in-law  in  the  complaint,  Briggs  Sornberger  being  the  only 
guilty  party.  It  was  natural  his  mother  and  wife,  seeing  him 
in  hot  contest  with  appellant,  should  have  rushed  to  his  as- 
sistance. 

There  may  be  some  inaccuracies  in  the  instructions,  but 
upon  the  whole,  the  case  was  fairly  put  to  the  jury,  and  if  it 
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should  be  again  submitted  to  another  jury,  on  the  same  tes- 
timony, the  same  or  a  larger  verdict  would  be  the  result. 

We  desire  to  say^  if  appellant^s  first  instruction,  which  the 
court  refused,  contains  some  good  law,  as  it  should,  being 
spread  over  three  pages  of  the  abstract,  the  court  did  right  in 
refusing  it,  as  it  is  rather  an  argument  of  counsel  on  the  whole 
case  than  an  instruction.  Such  form  of  instruction  was  con- 
demned by  this  court  in  Merritt  v.  llerritt,  20  111.  80. 

We  do  not  believe  a  different  verdict  would  be  rendered  if 
the  cause  was  again  tried.  We  think  substantial  justice  has 
been  done  by  the  verdict  and  judgment^  and  see  no  reason  for 
reversing  it. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


John  S.  Yundt 


The  People  of  the  State  of  Illinois. 

1.  Criminal  law — record  must  sJioio  that  indictment  was  properly  re- 
turned into  court.  Where  the  record  certified  to  this  court  fails  to  show 
that  the  indictment,  upon  which  a  conviction  was  had,  was  ever  presented 
by  the  grand  jurors  in  open  court,  the  defect  is  fatal,  and  the  judgment 
will  be  reversed. 

3.  Same — copy  of  indictment  and  list  of  witnesses  hefore  trial,  and  ^?fea. 
Where  the  record,  in  a  criminal  case  for  manslaughter,  failed  to  show  that 
the  defendant  was  furnished  with  a  copy  of  the  indictment  and  a  list  of 
the  witnesses,  and  required  to  plead  before  trial :  Held^  that  the  proceed- 
ing was  irregular. 

3.  Same — arraignment  and  plea.  Where  the  record  of  the  trial  of  one 
charged  with  a  felony  failed  to  show  that  the  defendant  was  arraigned  or 
any  plea  filed:  Held.,  that  there  was  no  issue  to  try,  and  that  the  party 
convicted  in  such  a  case  could  not  properly  be  sentenced. 


1872.]  .       YuNDT  V.  The  People.  373 

Opinion  of  the  Court. 

4.  Manslaughter — death  caused  hy  a,n  abortion.  Where  a  defendant 
produced  an  abortion  upon  a  female  who  was  quick  with  child,  and  a 
fatal  sickness  ensued  in  consequence  of  the  unlawful  act,  which  resulted 
in  the  death  of  the  female :  Reld^  that  the  defendant  was  guilty  of  man- 
slaughter. 

'Writ  of  Ereor  to  the  Circuit  Court  of  DuPage  county; 
the  Hon.  Silvanus  Wilcox,  Judge,  presiding. 

Mr.  H.  F.  Valette,  and  Mr.  John  YanArman,  for  the 
plaintiff  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

At  the  March  term,  1870,  of  the  DuPage  circuit  court, 
John  S.  Yundt,  plaintiff  in  error,  was  indicted  for  the  crime 
of  manslaughter,  in  unlawfully  causing  the  death  of  one  Mary 
Ann  Hartrunft. 

It  is  alleged  in  the  indictment  that  the  deceased  was 
'^  pregnant  and  quick  with  child,"  and  the  accused,  by  the 
unlawful  act  of  producing  an  abortion  on  her  person,  with  a 
sharp  instrument  which  he  used  for  that  purpose,  caused  a 
sickness  to  ensue,  from  which  she  subsequently  died,  and  so 
the  grand  jurors  present  that  he  is  guilty  of  manslaughter,  in 
causing  her  death  in  the  manner  alleged. 

The  cause  was  tried  at  the  October  term,  1872,  and  plain- 
tiff in  error  was  found  guilty,  and  sentenced  to  the  peniten- 
tiary for  the  period  of  three  years. 

Numerous  causes  are  assigned  for  error  on  the  record.  The 
first  and  second  in  series  we  deem  fatal  to  the  present  convic- 
tion, viz:  first,  that  the  record  does  not  show  that  the  indict- 
ment was  presented  by  the  grand  jurors  in  open  court,  and 
no  plea  was  filed;  and  secory:^,  that  defendant  was  not  ar- 
raigned. 

The  record  is  certified  by  the  clerk  to  be  complete,  and  his 
attestation  imports  verity.  It  nowliere  appears,  in  the  record 
sent  up  to  this  court,  that  the  indictment  was  ever  presented 
by  the  grand  jurors  in  open  court,  as  the  law  requires.     It  is 
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fatally  defective  in  this  regard.  All  that  appears  from  the 
record  is  that  the  indictment  was  found  among  the  files  of  the 
cause.  This  is  insufficient.  This  question  has  been  so  re- 
peatedly decided  by  this  court  that  it  is  not  now  necessary 
to  discuss  it  anew.  The  objection  was  held  to  be  fatal  in  the 
following  cases:  Gardner  v.  The  People,  3  Scam.  85;  Rainey 
V.  The  People,  3  Gilm.  71 ;   Gardner  v.  The  People,  20  111.  430. 

Again,  it  does  not  appear  from  the^ecord  that  the  prisoner 
was  furnished  with  a  copy  of  the  indictment  and  a  list  of  the 
witnesses,  and  required  to  plead,  before  he  was  placed  on  trial. 
This  was  irregular,  and  it  was  so  held  in  the  case  of  McKin- 
ney  v.  The  People,  2  Gilm.  540. 

A  trial  was  had,  when,  in  fact,  no  plea  of  any  kind  was 
ever  filed  in  the  cause,  so  far  as  this  record  discloses.  On 
the  authority  of  Johnson  v.  The  People,  22  111.  314,  this  was 
error.  It  was  there  held  that,  without  an  issue,  there  could 
be  nothing  to  try,  and  the  party  convicted  could  not  be  prop- 
erly sentenced.  This  error  can  be  corrected,  and  the  accused 
may  be  arraigned  and  required  to  plead  before  he  is  again 
placed  on  trial. 

It  is  assigned  for  error  that  the  court  erred  in  refusing  to 
give  the  13th  instruction  for  plaintiff  in  error,  which  raises 
the  question  whether  it  is  an  unlawful  act  to  produce,  with 
the  consent  of  the  woman,  an  abortion,  when  she  is  not  what 
is  commonly  called  "quick  with  child. ^^ 

Under  the  indictment  in  this  case,  we  do  not  deem  the  ob- 
jection well  taken.  The  indictment  is  for  manslaughter,  and 
not  for  producing  an  abortion,  under  the  common  law  or  un- 
der the  statute.  The  allegation  is  that  the  deceased  was 
"pregnant  and  quick  with  child.^^  If  she  was  pregnant,  and 
the  accused  unlawfully  produoed  an  abortion,  and  a  sickness 
ensued  in  consequence  of  the  unlawful  act,  which  resulted  in 
death,  no  reason  is  2)erceived  why  it  would  not  constitute  the 
crime  of  manslaughter. 

In  view  of  the  character  of  the  errors  that  appear  in  this 
record,  Ave   can   not   refrain    from   admonishing   prosecuting 
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attorneys  throughout  the  State  that  they  can  not  be  too  care- 
ful to  see  that  the  essential  forms  required  by  law  in  the  con- 
duct of  criminal  trials  should  be  observed  and  the  record 
correctly  made.  A  substantial  compliance  with  the  forms 
prescribed  by  the  law  can  not  be  dispensed  with.  It  is  error 
to  omit  them,  and  we  are  compelled  to  reverse  for  the  non- 
observance,  no  matter  how  guilty  the  party  charged  may  be. 

It  is  more  than  probable  that,  in  this  case,  the  indictment 
was  presented  in  open  court;  but,  because  the  fact  does  not 
appear  in  the  record,  we  are  compelled  to  reverse  the  cause, 
without  looking  into  the  evidence  to  see  whether  the  accused 
is  guilty  or  not. 

For  the  reasons  indicated,  the  judgment  is  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


Benjamin  N.  Smith,  County  Judge,  etc. 

V. 

The  People  ex  rel,   S.  K.  Bartholomew. 

1.  Paupers  in  McHenry  county — wlietlier  a  toicn  or  county  charge.  The 
act  of  February  10,  1853,  entitled  "  An  act  to  provide  for  the  support  of 
paupers  in  Bureau  and  McHenry  counties,"  having  been  adopted  in  the 
latter  county  many  years  ago,  whereby  paupers  were  made  a  township 
charge,  is  not  repealed  by  the  seventh  section  of  the  act  of  April  19,  I860, 
entitled  "  An  act  to  amend  chapter  50  of  the  Revised  Statutes,  entitled 
'  Idiots  and  Lunatics,'  and  extend  the  provisions  thereof  to  habitual  drunk- 
ards." 

2.  Lunatics  and  insane  persons — statute  relating  to,  construed.  The 
seventh  section  of  the  act  of  April  19,  1869,  amendatory  of  the  chapter  of 
the  Revised  Statutes,  entitled  "  Idiots  and  Lunatics,"  which  provides  that 
overseers  of  the  poor  in  every  county  shall  take  charge  of  the  body  of  any 
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person  so  insane,  etc.,  and  shall  have  power  to  confine  him,  and  shall  com- 
fortably support  him  and  make  an  account  thereof  and  return  the  same  to 
the  county  court,  whose  duty  it  shall  be  to  make  an  order  on  the  county 
treasurer  to  pay  the  same,  was  intended  to  apply  only  to  the  insane,  luna- 
tics, etc.,  mentioned  in  the  first  section  as  having  an  estate,  and  who,  after 
due  service  of  process,  have  been  found  by  a  jury  to  be  such,  as  otherwise 
the  same  would  be  unconstitutional. 


Weit  of  Error  to  the  Circuit  Court  of  McHenry  county ; 
the  Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

Messrs.  Joslyx  &  Slavin,  for  the  plaintiff  in  error. 

Mr.  A.  B.  Coon,  for  the  defendant  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

Tliis  was  a  proceeding  by  mandamus,  in  the  circuit  court  of 
McHenry  county,  to  compel  the  county  court  of  that  county 
to  make  an  order  requiring  the  county  treasurer  to  pay  rela- 
tor the  amount  of  an  account  returned  to  such  county  court 
by  him  as  supervisor  and  ex  officio  overseer  of  the  poor  in  and 
for  the  town  of  Coral  in  said  county,  and  which  account  ac- 
crued for  the  care,  support  and  maintenance  by  such  overseer 
of  one  Winifred  Dougherty,  a  resident  of  said  town,  and  de- 
scribed in  the  alternative  writ  as  '^an  insane  pauper.^^ 

There  was  a  demurrer  to  the  alternative  writ,  which  was 
overruled  by  the  court,  and  the  respondent  electing  to  abide 
by  the  demurrer,  judgment  was  given  for  relator,  and  the  case 
brought  here  by  writ  of  error.  The  question  is,  whether  this 
charge  should  be  borne  by  the  town  of  Coral,  where  the  pau- 
per resided^  or  by  the  county. 

It  was  admitted  by  the  parties  that  the  provisions  of  the 
act  of  February  10,  1853,  entitled  '^  An  act  to  provide  for  the 
support  of  paupers  in  Bureau  and  McHenry  counties, ^^  had 
been  adopted  in  the  latter  county  more  than  ten  years  before 
tliese  proceedings,  and  ever  since  acted  upon  by  the  several 
townships  in  the  county. 
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The  third  section  of  the  act  (Laws  1853,  p.  262,)  provides, 
^Hhat  in  case  separate  township  support  shall  be  adopted  in 
said  county,  agreeably  to  the  provisions  of  the  first  section  of 
this  act,  then  the  overseers  of  the  poor  of  the  several  town- 
ships aforesaid  shall  take  charge  of,  maintain  and  support  the 
poor  of  their  respective  townships  in  manner  as  is  now  or 
may  hereafter  be  provided  by  law ;  and  all  expenses  incurred 
for  such  maintenance  and  support  shall  be  considered  a  town- 
ship charge,  and  it  shall  be  the  duty  of  said  overseers  to  pre- 
sent to  the  board  of  township  auditors  of  their  respective 
townships,  at  each  regular  meeting  thereof,  a  true  account 
of  all  expenditures  incurred  under  the  provisions  of  this  act, 
which   shall   be  audited  and  paid." 

The  4th  section  provides  'Hhat  sections  14,  15  and  16  of 
chapter  80  of  the  Revised  Statutes,  entitled  ^Paupers,'  shall 
apply  to  and  operate  as  between  the  several  townships  of  said 
county  in  the  same  manner  as  they  do  between  the  several 
counties  of  this  State,"  etc. 

An  act  was  passed  April  19,  1869,  entitled  "  An  act  to  amend 
chapter  50  of  the  Revised  Statutes,  entitled  'Idiots  and  Lu- 
natics/ and  extend  the  provisions  thereof  to  habitual  drunk- 
ards." 

The  body  of  the  act  is  in  exact  conformity  with  what  is  ex- 
pressed in  the  title. 

The  first  section  amends  the  first  section  of  chapter  50, 
which  provided  for  the  circuit  court  ordering  a  jury,  where 
any  idiot,  lunatic  or  distracted  person  has  any  estate,  real  or 
personal,  to  ascertain  the  fact  of  idiocy  or  lunacy  by  super- 
adding the  case  of  an  habitual  drunkard,  and  the  appointment 
of  a  conservator,  as  in  the  case  of  an  idiot,  lunatic  or  dis- 
tracted person. 

The  second  section  provides  for  the  conservator's  bond  ;  the 
third  relates  to  the  issuing  and  service  of  summons  upon  the 
alleged  idiot,  lunatic  or  drunkard;  the  fourth  and  fifth  pre- 
scribe the  powers  and  duties  of  conservators;  the  sixth,  that 
they  may  sue   and    be   sued.      Then    the   seventh,   which    is 
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almost  a  literal  copy  of  the  sixth  section  of  chapter  50,  is  as 
follows:  ^^ Overseers  of  the  poor  in  every  county  shall  take 
charge  of  the  body  of  any  person  so  insane,  lunatic  or  dis- 
tracted, and  shall  have  power  to  confine  him  or  her,  and  shall 
comfortably  support  such  person,  and  make  an  account  thereof 
and  return  the  same  to  the  county  court,  whose  duty  it  shall 
be  to  make  an  order  requiring  the  treasurer  of  said  county  to 
pay  the  same  out  of  any  money  in  the  treasury  of  said  county 
not  otherwise  appropriated.^^ 

The  eighth  section  avoids  all  contracts  made  with  such 
idiots,  lunatics,  insane  or  distracted  persons  or  habitual  drunk- 
ards, after  the  verdict  of  the  jury.  The  ninth  makes  all  bar- 
tering and  trading  with  them,  by  which  any  valuable  thing 
is  obtained,  swindling,  and  visited  with  the  same  penalties. 

The  tenth  and  eleventh  provide  for  the  restoration  of  prop- 
erty and  removal  of  disabilities,  when  the  insane  person  is 
restored  to  reason,  and  the  drunkard  reformed,  and  which 
fact  is  also  to  be  determined  by  a  jury.  The  twelfth  section 
declares  that  ^^all  acts  or  parts  of  acts  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed." 

Now  it  is  insisted,  on  behalf  of  the  relator,  that  the  seventh 
section  is  in  conflict  with  the  provisions  of  the  special  act  of 
1853,  relating  to  paupers,  and  therefore  such  special  act  is 
thereby  repealed. 

The  special  act  for  McHenry  county  has  been  expressly 
adopted  by  the  voters  thereof,  and  acted  upon  for  many  years. 
It  relates  to  town  paupers;  provides  for  their  support  by  the 
towns  in  which  they  reside.  It  makes  no  distinction  between 
sane  and  insane  paupers.  The  act  of  1869  makes  no  refer- 
ence to  paupers.  The  subject  matter  is  confined  to  idiots,  in- 
sane, lunatic,  distracted  persons  and  habitual  drunkards,  who 
possess  an  estate,  real  or  personal,  w^hich  they  are  unfit  to 
manage. 

From  the  language  of  the  seventh  section  and  context,  it  is 
clear  that  the  legislature  intended  that  section  to  apply  only 
to  the  insane,  lunatic  and  distracted  persons  mentioned  in  the 
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first  section  as  having  an  estate,  and  who,  after  due  service  of 
process,  had  been  found  by  a  jury  to  be  such.  We  must  give 
it  that  construction,  or  hold  that  the  legislature  exceeded  its 
constitutional  power.  An  act  which  purported  to  confer  upon 
overseers  of  the  poor,  or  any  other  officers,  the  arbitrary  and 
dangerous  power  of  taking  and  confining,  in  any  place  of 
their  own  choosing,  the  body  of  any  person  in  the  county, 
whom  they,  in  their  judgment,  might  deem  insane,  lunatic  or 
distracted,  without  any  trial  or  other  legal  proceeding  by 
which  the  fact  could  be  judicially  ascertained,  would  be  in 
derogation  of  the  rights  of  civil  liberty  guaranteed  by  the 
constitution. 

In  this  view,  there  is  no  conflict   between  the  two   acts; 
therefore,  the  judgment  of  the  court  below  must  be  revei*feed. 

Judgment  reversed. 


Henry   L.  Escherick 

V. 

Michael  Traver.  '' 

1.  EJECTM:ENT-^6^;^(?e;^ce  of  fraudulent  representations  to  defeat  recovery. 
Fraudulent  representations  made  to  induce  the  execution  of  a  deed,  can 
not  be  admitted  to  defeat  a  recovery  in  ejectment,  wliere  the  representa- 
tions relate  merely  to  the  nature  or  value  of  the  land. 

2.  Same — what  sort  of  fraud  may  he  sJioicn  to  avoid  deed  at  law.  Fraud 
and  circumvention  used  in  the  procurement  of  a  deed,  or  the  fact  that  it 
was  executed  upon  the  belief  that  it  was  another  paper,  or  that  it  was 
misread  and  its  contents  falsely  stated,  may  be  proved  in  an  action  of 
ejectment,  but  the  consideration  is  not  an  element  of  inquiry. 

3.  Same — legal  title  must  prevail  over  mere  equities.  As  a  general  rule, 
in  an  action  of  ejectment,  a  court  of  law  will  not  go  behind  the  naked 
legal  title. 
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4.  Fraud — in  what  case  availahle  as  a  defense  at  laic.  In  a  suit  upon, 
a  simple  contract,  fraud  is  a  good  defense  at  law,  but  it  is  not  generally 
pleadable  in  bar  when  the  action  is  founded  on  a  specialty. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaey,  Judge^  presiding. 

This  was  an  action  of  ejectment,  by  the  appellee  against  the 
appellant.  The  plaintiff  below  introduced  in  evidence  a  deed 
from  the  defendant  for  the  premises  in  controversy,  to  him- 
self, and  proved  that  the  defendant  was  in  possession  of  the 
same.  To  avoid  this  deed  and  defeat  a  recovery,  the  defend- 
ant was  called  as  a  witness,  and  it  was  proposed  to  prove 
by  him  that  he  was  induced  to  make  and  deliver  the  deed  by 
means  of  representations  made  by  the  plaintiff  that  the  Iowa 
lands,  which  formed  the  main  consideration  for  defendant's 
deed,  were  good  rolling  prairie  lands,  well  adapted  to  farming 
purposes,  and  worth  $20  per  acre  ;  that  said  lands  were  situ- 
ated within  eight  miles  of  Mason  City;  that  there  was  a  rail- 
road in  process  of  construction,  located  very  near  to  the  same; 
and  that  such  representations  were  untrue,  false  and  fraudu- 
lent, and  made  by  the  plaintiff  with  a  design  to  cheat  and 
defraud  the  defendant;  and  that  immediately  upon  the  dis- 
covery of  the  fact  that  such  representations  were  untrue,  false 
and  fraudulent,  the  defendant  sought  to  rescind  the  trade, 
and  offered  to  re-convey  to  the  plaintiff  said  Iowa  lands,  and 
restore  the  money  paid. 

To  all  of  which  the  plaintiff  objected,  which  objection  the 
court  sustained,  and  decided  that  such  evidence  was  incompe- 
tent and  inadmissible.  The  defendant  excepted  to  the  ruling. 
There  was  a  verdict  and  judgment  for  the  plaintiff,  from 
which  the  defendant  appealed. 

Messrs.  Barber  &  Lockner,  for  the  appellant. 

Messrs.  Higgins,  Swett  &  Quigg,  for  the  appellee. 
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Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

Can  fraudulent  representations,  made  to  induce  the  execu- 
tion of  a  deed,  be  admitted  to  defeat  a  recovery  in  ejectment, 
where  the  representations  relate  merely  to  the  nature  or  value 
of  the  land? 

Two  distinct  systems  of  jurisprudence  prevail  in  this  State, 
— one  of  equity  and  one  of  law.  They  have  not  been  blended, 
as  in  some  of  the  States ;  and  the  courts  can  not  abolish  the 
distinction,  however  technical  it  may  be.  This  power  belongs 
to  the  legislative  department. 

While,  in  a  suit  on  a  simple  contract,  fraud  is  a  good  defense, 
it  is  not  generally  pleadable  in  bar  when  the  action  is  founded 
on  a  specialty. 

Fraud  and  circumvention  used  in  the  procurement  of  the 
deed,  or  the  fact  that  it  was  executed  upon  the  belief  that  it 
was  another  paper,  or  that  it  was  misread  and  its  contents 
falsely  stated,  may  be  proved  in  an  action  of  ejectment;  but 
the  consideration  is  not  an  element  of  inquiry. 

Upon  the  trial  of  an  action  of  ejectment,  the  only  plea  is,  not 
guilty,  that  the  party  does  not  unlawfully  withhold  the  prem- 
ises ;  and  no  notice  is  given  that  fraudulent  representations 
will  be  urged  as  a  defense.  The  sudden  springing  of  such  de- 
fense upon  the  trial  would  operate  as  a  surprise,  and  tend  to 
mar  the  system  of  common  law  pleading,  which  intends  that  a 
party  must  have  some  notice  of  the  questions  which  must  be 
met. 

As  a  general  rule,  in  an  action  of  ejectment  a  court  of  law 
will  not  go  behind  the  naked  legal  title.  For  this  course 
there  is  good  reason.  If  the  evidence  offered  had  been  admit- 
ted and  the  fraud  found,  the  court  could  have  done  nothing 
but  declare  the  deed  a  nullity.  It  could  not  have  placed  the 
parties  in  their  original  position  and  compelled  a  restoration 
of  the  money  paid,  and  a  reconveyance  of  the  lands  granted  in 
exchange.  Equity  could  not  have  been  administered  as  it  would 
have  been  in  a  court  of  chancery,  to  which  jurisdiction  of 
such  questions  rightfully  pertains. 
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The  case  of  Beece  v.  Allen,  5  Gilman,  236,  is  an  express 
authority  in  favor  of  the  view  we  have  taken.  It  was  held 
that,  even  if  the  grantee  of  the  trustee  took  the  title  in  fraud 
of  the  rights  of  the  parties,  a  court  of  law  would  not  inquire 
into  the  facts,  and  that  a  court  of  chancery  was  the  proper 
forum  for  the  settlement  of  such  questions. 

In  Wales  v.  Bogue,  31  111.  468,  the  court  say:  ^^  In  this  trial 
(an  action  of  ejectment)  legal  rights  alone  can  be  considered.'' 

In  Jackson  ex  dem.  Church  v.  Hills,  8  Co  wen,  290,  the 
plaintiff  claimed  to  recover  upon  a  demise  from  the  defendant 
to  the  lessor  of  the  plaintiff.  The  defendant  offered  to  show 
the  demise  fraudulent.  It  was  held  that  it  could  not  be  im- 
peached at  law  on  the  ground  of  fraud  or  misrepresentation 
as  to  the  consideration  or  the  motives  of  its  execution. 

In  Osterhoxit  v.  Shoemaker,  3  Hill,  513,  ejectment  was 
brought.  The  evidence  tended  to  make  out  fraud  in  relation 
to  the  consideration,  and  the  court  held  that  the  deed  could 
not  be  impeached  for  fraud  in  the  consideration. 

To  the  same  effect  is  the  case  of  Taylor  v.  King,  6  Munford, 
366,  and  many  other  cases  might  be  cited. 

We  have  been  referred  to  Rogers  v.  Brent,  5  Oilman,  573, 
as  authority  in  favor  of  the  admissibility  of  the  evidence. 
The  question  in  the  case  was,.^  which  was  the  better  title, — 
the  patent  title,  or  the  title  acquired  under  the  sheriff's  sale 
and  deed?  The  court  below  excluded  the  evidence  of  the 
defendant,  and  this  was  held  to  be  error.  When  the  court 
decided  that  all  the  interest  of  Samuel  Bowman  had  become 
vested  in  the  purchaser  at  the  sheriff's  sale,  before  the  assign- 
ment to  Jesse  Bowman,  there  was  an  end  of  the  case,  and  the 
elaborate  discussion  of  the  question  of  fraud  was  unneces- 
sary. 

The  true  and  safer  rule  is,  to  maintain  the  separate  juris- 
diction of  law  and  equity,  and  let  each  act  in  its  respective 
sphere. 

We  think  the  evidence  was    properly   excluded,    and  the 

judgment  is  affirmed. 

Judgment  affirmed. 
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Amos  D.  Shepard 


Wade  Brewer  et  al, 

1.  Homestead — right  of  infants  in,  lost  by  the  abandonment  of  parent. 
Althougli  infant  children  have  rights  in  the  homestead,  they  are  necessarily 
under  the  control  of  their  parents  during  the  joint  lives  of  the  latter;  and 
as  tlie  mother  becomes  the  head  of  the  family  upon  the  death  of  the 
fatlier,  her  abandonment  of  the  homestead  will  deprive  such  children  of 
their  homestead  right.  « 

2.  ^KMK— facts  shoicing  an  abandonment  of.  Where  the  widow  of  one 
who  had  mortgaged  his  homestead  without  releasing  the  right,  some  time 
after  the  death  of  her  husband,  went  to  Nevada  territory,  leaving  the 
premises  in  charge  of  a  son-in-law  to  rent  for  her  infant  children  whom 
she  left  behind ;  was  there  married,  and  lived  with  her  husband  for  eight 
months  in  Nevada,  when  she  returned,  and  in  about  two  years  afterwards 
executed  a  quit  claim  deed  to  her  son-in-law,  which  was  inoperative  to 
pass  title  because  her  husband  had  not  joined  in  its  execution,  and  the 
grantee  took  possession  and  made  improvements  on  the  premises  exceed- 
ing the  original  value  of  the  property:  Held,  that  while  her  deed  was  in- 
valid for  the  reason  stated,  yet  its  execution  taken  in  connection  with  the 
other  facts  showed  a  clear  intention  to  abandon  the  homestead,  and  must 
be  held  with  the  other  facts  to  constitute  an  abandonment  of  it. 

3.  The  homestead  right  will  be  lost  by  a  voluntary  abandonment  with- 
out an  animus  revertendi. 

Appeal,  from  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  Charles  H.  Oilman^  Judge,  presiding. 

Messrs.  Eldridge  &  Lewis,  for  the  appellants. 

Messrs.  Dickey,  Boyle  &  Eickolson,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Shepard,  the  appel- 
lant, to  foreclose  two  mortgages  upon  a  lot  in  the  village  of 
Leland,  in  La  Salle  county,  executed  by  William  H.  Blair 
and  Sarah  Blair,  his  wife,  one  on  the  12th  of  February,  1858, 
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to  James  L.  Chapman  &  Co.,  to  secui-e  the  payment  of 
the  other  on  the  20th  of  January,  1860,  to  William  O.  Craig, 
to  secure  the  payment  of  $112.  Shepard  is  the  assignee  of 
the  mortgages.  The  mortgaged  premises  were  of  the  value 
of  about  $400,  as  the  proof  shows.  The  homestead  right  was 
not  released  in  either  mortgage.  That  right  is  set  up  in  re- 
sistance of  the  foreclosure;  and  the  question  presented  on  the 
record  is,  whether  there  has  been  an  abandonment  of  the 
homestead. 

The  mortgagor,  Blair,  died  in  1860,  leaving  Sarah  Blair, 
his  widow,  and  seyeral  children,  three  of  whom  were  infants 
at  the  time  of  the  filing  of  this  bill,  February  23,  1870.  The 
evidence  shows  that  the  widow  and  her  family  did  not  reside 
on  the  property  after  1860.  Shepard,  who  married  one  of  the 
daughters,  lived  on  the  premises  several  months  in  1864  or 
1865. 

In  1863,  Mrs.  Blair,  the  widow,  went  to  Nevada  territory, 
leaving  her  children  behind,  and  leaving  the  premises  in 
charge  of  a  son-in-law  to  rent  them  for  the  support  of  her 
infant  children.  In  1864,  Mrs.  Blair  married  one  Wade 
Brewer  in  Nevada  territory,  and  according  to  her  own  testi- 
mony lived  with  him  there  eight  months,  and  no  longer, 
during  which  time  they  kept  house.  In  1864,  she  returned 
to  Illinois.  On  the  16th  of  June,  1866,  she,  together  with 
her  married  daughter,  Elnora  Eicholson,  executed  a  quit  claim 
deed  of  the  premises  to  Shepard  in  consideration  of  one  hun- 
dred dollars  paid  by  him.  Soon  after,  Mrs.  Brewer  left  for 
Colorado  territory,  where  she  remained  nearly  two  years,  and 
then  returned  from  Colorado  to  Illinois  in  1868.  After  the 
execution  of  the  quit  claim  deed,  Shepard  took  possession  of 
the  premises,  and  put  improvements  thereon  to  more  than  the 
original  value  of  the  property,  and  also  bought  in  the  afore- 
said mortgages. 

A  question  is  made  as  to  the  character  of  the  transaction 
between  Mrs.  Brewer  and  Shepard,  in  the  execution  of  the 
quit  claim  deed  by  her,  and  his  payment  of  |100. 
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It  is  claimed  on  her  part  to  have  been  but  a  loan  of  $100 
from  Shepard  and  that  the  deed  was  given  only  as  security 
for  its  repayment;  while  he  claims  that  it  was  an  absolute 
purchase  of  all  her  interest  in  the  property  for  the  sum  of 
$100,  which  he  paid  for  it. 

In  proof  of  the  transaction  being  a  loan,  the  facts  are  relied 
upon  that  Mrs.  Brewer  executed  a  lease  of  the  premises  tff 
Shepard,  bearing  date,  June  1,  1866,  for  ten  years  from  that 
time,  for  the  rent  of  $100,  and  that  she  remitted  from  Colorado 
to  Shepard  $90. 

The  evidence  satisfactorily  explains  this  lease  to  us  as  being 
but  a  mere  form — that  it  was  resorted  to,  to  disguise  the  trans- 
action from  the  mortgagees  holding  tliese  two  outstanding 
mortgages,  and  create  the  belief  on  their  part  that  the  home- 
stead right  was  still  retained,  and  thereby  induce  them  to  re- 
frain from  foreclosing  their  mortgages.  And  we  think  from 
the  evidence  the  $90  was  remitted,  not  toward  the  payment  of 
any  loan,  but  for  the  support  of  the  infant  daughter  of  Mrs. 
Brewer,  who  was  then  living  with  Shepard.  In  view  of  all  the 
proof,  we  are  satisfied  that  Shepard  purchased  all  the  interest 
of  Mrs.  Brewer  in  the  property  for  the  sum  of  $100,  and 
that  she  executed  to  him  her  quit  claim  deed  therefor. 

Being  a  married  woman  at  the  time,  the  deed  was  invalid 
for  the  purpose  of  passing  title,  yet  its  execution,  taken  in 
connection  with  the  other  evidence,  shows  a  clear  intention 
to  abandon  the  homestead,  and  must  be  held  with  the  other 
facts  to  constitute  an  abandonment  of  it. 

The  homestead  right  is  lost  by  a  voluntary  abandonment 
without  the  miimus  revertendi. 

In  Brown  v.  Coon,  36  111.  243,  this  court  held  that  wliere 
the  homestead  is  conveyed,  without  a  release  of  the  homestead 
right  under  the  statute,  and  actual  possession  give  tothegrantee 
by  the  voluntary  withdrawal  of  the  husband  and  Avife,  the 
homestead,  as  to  such  grantee,  is  abandoned;  and  it  was  also 
there  held  that,  although  the  infant  children  have  rights  in  the 
homestead,  these  rights  must  necessarily  be  under  the  control  of 
25 — 65th  III. 
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the  parents  during  the  joint  lives  of  the  latter;  and  in  Wright 
V.  Dunning^  46  id.  271,  and  Buck  v.  Conlogue,  49  id.  391,  it 
was  held  that  where,  upon  the  death  of  the  father,  the  mother 
becomes  the  head  of  the  family,  she,  by  abandoning  the  home- 
stead, would  deprive  these  children  of  the  homestead  right. 
The  decree  must  be  reversed  and  the  cause  remanded  for 
lurther  proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 


Hiram  Price 

V. 

Marcus  H.  Blackmore  et  al, 

1.  Chancery — relief  granted  must  be  consistent  with  tlie  frame  of  hill 
and  the  equity  of  the  case,  as  shown  hy  the  proofs.  Where  the  general  frame 
of  a  bill  and  the  proofs  show  that  the  complainant  is  entitled  to  the  relief 
named  first  in  the  prayer,  it  will  not  be  error  to  refuse  him  the  alternative 
relief  prayed  for  which  is  inconsistent  with  the  allegations  of  his  bill  and 
the  evidence. 

2.  Same — defendant  can  not  obtain  affirmative  relief  except  on  cross-hill. 
Two  mortgagees,  on  account  of  irregularities  in  the  proceeding  to  fore- 
close, agreed  to  procure  a  conveyance  from  the  mortgagor,  for  their  joint 
benefit,  in  order  to  obviate  the  supposed  defects  in  the  proceedings,  and 
one  of  them  procured  a  deed  to  himself,  and  refused  to  convey  one-half 
of  the  title  thus  acquired  to  the  other.  The  latter  filed  his  bill  to  compel 
the  conveyance,  and  the  court  decreed  that  complainant  pay  defendant 
one-half  of  the  expense  incurred  in  procuring  such  title,  and  awarded  exe- 
cution, in  favor  of  defendant,  for  its  collection :  Held,  that  the  court  erred 
in  awarding  execution  against  complainant,  as  the  defendant  had  not  filed 
any  cross-bill  seeking  for  affirmative  relief. 

3.  Same — costs.  Where  the  complainant  and  defendant,  having  a  joint 
interest  or  equitable  claim  to  lands,  agreed  to  procure  a  deed  on  their  joint 
account,  and  the  defendant  took  the  convej^ance  in  his  own  name,  and  de- 
nied the  complainant's  right  to  a  conveyance  until  after  suit,  and  until  the 
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evidence  was  taken  showing  the  complainant's  right:  Held^  that,  in  grant- 
ing relief  to  the  complainant,  it  was  not  equitable  to  render  a  decree 
against  him  for  costs. 

4.  Interest — on  relief  in  equity.  Where  two  parties,  having  each  an 
equitable  claim  to  land,  agreed  to  procure  a  conveyance  from  another 
party  to  perfect  their  title  on  joint  account,  each  to  share  equally  in  the 
expense  of  procuring  the  same,  and  in  the  benefits,  and  the  defendant  pro- 
cured the  conveyance  to  be  made  to  himself,  denying  the  right  of  the  com- 
plainant, and  refused  to  furnish  complainant  with  an  account  of  the 
expense  of  procuring  the  same,  the  complainant  being  always  ready  to 
pay  the  same :  Held,  on  bill  by  complainant  to  compel  the  defendant  to 
convey  one-half  of  the  title  thus  acquired,  that  a  decree  requiring  com- 
plainant to  pay  interest  on  his  half  of  the  expense  of  procuring  such  con- 
veyance was  erroneous. 

Writ  of  Error  to  the  Circuit  Court  of  Henry  county;  the 
Hon.  Ira  O.  Wilkinson,  Judge,  presiding. 

This  was  a  bill  in  chancer}^,  by  the  plaintiiF  in  error,  against 
Marcus  H.  Blackmore,  Robert  Lowry,  Elizabeth  Lowry  and 
John  E.  Dillon. 

The  bill  alleged  the  execution  of  a  mortgage  by  Blackmore 
to  complainant  and  Robert  Lowry,  to  secure  the  payment  of 
120,000,  on  certain  described  lands,  and  sets  forth  proceedings 
to  foreclose  the  same  for  the  unpaid  balance  due,  which  re- 
sulted in  a  decree  and  sale  of  the  premises  to  Dillon;  that 
Dillon  was  a  mere  nominal  purchaser  for  complainant  and 
Lowry;  that,  before  the  attempted  foreclosure,  Blackmore 
conveyed,  by  deed,  one-half  his  interest  in  the  mortgaged 
lands  to  Eleanor  B.  Collins,  wife  of  William  S.  Collins,  who 
were  not  made  parties  to  the  foreclosure;  that,  by  reason  of 
mistakes  in  the  publication  of  notice,  the  court  acquired  no 
jurisdiction  over  Blackmore,  and,  therefore,  the  proceedings 
were  null  and  void;  that,  as  soon  as  these  irregularities  be- 
came known,  complainant  and  Lowry  agreed  to  procure 
deeds,  at  their  joint  expense,  from  Blackmore,  and  Mrs.  Col- 
lins and  her  husband,  and  did  so  procure  a  deed  from  the 
Collins;  that,  afterwards,  Lowry  procured  a  deed  from  Black- 
more  to  himself  alone,  and  refused  to  convey  any  portion  to 
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complainant;  that  complainant  had  always  been  ready  and 
had  offered  to  pay  one-half  of  the  expenses  of  procuring  said 
last  deed;  and  that  complainant  and  Lowry  were  equal  part- 
ners in  the  whole  matter.  The  prayer  was^  that  an  account 
be  taken  of  the  expenditures  of  both  complainant  and  Lowry, 
in  procuring  deed  from  Blackmore,  and  a  balance  struck,  and 
that  Lowry  and  wife  be  compelled  to  transfer  one-half  of  the 
interest  derived  by  the  Blackmore  deed  to  complainant,  and 
that  the  mortgage  be  declared  satisfied  and  the  certificate  of 
purchase  void,  and,  alternatively,  that  the  former  proceedings 
be  declared  void  and  the  mortgage  foreclosed. 

The  defendants  answered,  but  filed  no  cross-bill  for  affirma- 
tive relief.  The  other  material  facts  bearing  upon  the  points 
decided,  are  stated  in  the  opinion. 

Mr.  Charles  M.  Osborn,  and  Mr.  W.  C.  Goudy,  for  the 
plaintiff  in  error. 

Mr.  Frank  J.  Crawford,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

As  to  the  main  question  involved  in  this  litigation,  the  de- 
cree of  the  circuit  court  is,  undoubtedly,  correct.  It  gave 
to  the  complainant  below  the  very  relief  w^hich  his  original 
and  amended  bills  both  prayed  and  which  they  were  framed 
to  secure.  The  other  relief,  a  foreclosure  of  the  mortgage, 
was  only  asked  in  the  alternative  and  in  the  event  that  the 
relief  actually  granted  should  not  be  given.. 

The  answer  denied  the  complainant's  right  to  relief  of 
any  kind,  either  a  conveyance  of  an  undivided  half  of 
the  Blackmore  interest  or  a  foreclosure  of  the  mortgage, 
claiming  that  Lowry  purchased  the  Blackmore  interest  for 
his  own  exclusive  benefit.  The  proof  showed  that  the  pur- 
chase should  be  considered  as  made  for  the  joint  benefit  of 
Price  and  Lowry,  and,  on  the  eve  of  the  hearing,  Lowry 
amended  his  answer,  admitting  that  fact,  and  conceding  the 
right  of  Price   to  a   conveyance,  on   payment   of  one-half  of 
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the  cost  of  procuring  the  deed.  Then  Price  amended  his  bill, 
asking  for  a  foreclosure.  The  granting  of  this  prayer  would 
have  been  inconsistent  with  the  allegations  of  both  the  orig- 
inal and  amended  bills,  and  with  the  relief  primarily  asked 
therein,  as  well  as  with  the  evidence.  The  evidence  showed, 
as  the  bill  stated,  that  the  purchase  from  Blackmore  was  for 
the  common  benefit  of  Price  and  Lowry,  to  be  made  at  their 
joint  expense;  and  this  arrangement,  which  was  made  with 
the  attornies  and  agents  of  Price,  was  certainly  ratified  by 
him  when  he  filed  his  bill  in  this  case,  if  not  before. 

It  was,  however,  an  error  in  the  decree  to  award  an  execu- 
tion against  Price  in  favor  of  Lowry,  in  order  to  enforce  pay- 
ment of  one-half  the  costs  of  procuring  the  Blackmore  title. 
Lowry  was  not  the  actor  in  this  case.  If  he  had  desired 
affirmative  relief,  by  compelling  payment  of  one-half  the  pur- 
chase money,  he  should  have  filed  a  cross-bill,  instead  of 
resisting  the  right  of  Price  to  a  conveyance  until  all  the  evi- 
dence had  been  taken. 

Neither  was  it  equitable  to  charge  Price  with  interest  on 
one-half  the  expenses  of  procuring  the  Blackmore  title,  from 
the  time  of  procuring  it  until  the  decree.  Lowry  had  been 
constantly  denying  the  right  of  Price  to  a  conveyance,  and 
had  furnished  no  statement  of  the  money  expended,  one-half 
of  which  Price  had  been  desirous  of  paying.  Under  these  cir- 
cumstances, we  think  interest  should  not  have   been  charged. 

We  are  also  of  opinion  that  the  costs  should  have  been 
taxed  against  Lowry,  as  he  had  denied  the  right  of  Price  to  a 
conveyance  until  the  evidence  was  taken.  Probably  the  at- 
tention of  the  court  was  not  particularly  called  to  these  pro- 
visions of  the  decree.  We  might  not  reverse  merely  for  an 
erroneous  ruling  in  regard  to  costs  in  a  chancery  case,  but  as 
this  question  is  raised,  and  as  the  decree  must  be  reversed  on 
other  grounds,  we  do  not  wish  to  sanction  the  order  as  to 
costs,  by  passing  it  over  in  silence. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Decree  7'eversed, 
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Thomas  H.  MoCluee 

V. 

Chester  K.  Williams. 

1.  Witness — credibility.  Where  the  court  instructed  the  jury  if  a  cer- 
tain witness  wilfully  testified  falsely  to  any  material  fact,  then  they  were 
at  liberty  to  disregard  all  his  uncorroborated  evidence :  Held,  that,  while 
the  instruction  might  have  been  more  precise,  it  was  not  deemed  such  as 
to  mislead,  as  the  jury,  no  doubt,  understood  it  to  mean  that  the  witness 
must  have  knowingly  sworn  to  what  was  false. 

3.  Instruction — as  to  effect  icithdrawing  general  issue.  On  the  trial  of 
a  suit  in  which  the  defendant  had  withdrawn  the  general  issue  and  filed 
various  special  pleas,  the  court,  at  the  instance  of  the  plaintifi",  instructed 
the  jury  that,  by  withdrawing  the  general  issue,  the  defendant  admitted 
all  the  material  averments  in  the  declaration,  without  stating  what  the}^ 
were  or  what  was  thus  admitted:  Held,  ih.^1  the  instruction  was  calculated 
to  mislead  the  jury,  and,  therefore,  erroneous. 

3.  Same — as  to  burden  of  proof.  Where  the  defendant  pleaded  special 
pleas  without  the  general  issue,  the  court  instructed  the  jury  that  the  bur- 
den was  upon  the  defendant  to  prove  each  of  the  several  issues  formed  by 
the  pleadings :  Held,  that  the  instruction  was  not  properly  guarded,  as  the 
jury  may  have  inferred  from  it  that  the  defendant  was  bound  to  prove  all 
his  pleas  by  a  preponderance  of  evidence,  whereas  he  was  entitled  to 
recover  if  he  succeeded  on  either  one. 

4.  VijKKDiisiOc— failure  of  consideration,  by  breach  of  warranty.  A  plea 
to  an  action  on  a  promissory  note  averred  that  the  consideration  for  $700 
of  the  note  was  the  purchase  of  a  flock  of  sheep,  and  that  the  plaiutifi' 
represented  that  they  were  cured  and  entirely  free  from  a  disease  called 
the  scab,  which  they  previously  had,  and  if  not,  defendant  need  not  pay 
that  sum ;  that  said  sheep  were  not  cured  and  entirely  free  from  that 
disease,  and  that  they  had  continued  to  be  infected  with  it,  and  that  the 
flock  of  sheep  were  worthless  and  of  no  value :  Held,  that,  while  this  plea 
was  very  iuartificially  drawn,  it  presented  facts  which,  if  proved,  consti- 
tuted a  warranty  of  soundness  and  a  breach,  and  that  it  was  error  to  in- 
struct the  jury  to  disregard  such  plea. 

5.  And  where  another  plea,  similar  to  the  one  stated,  except  it  averred 
an  assurance  that  the  sheep  would  recover  and  become  well  of  the  disease 
called  the  scab,  was  filed,  upon  which  issue  w^as  taken:  Held,  that  such 
plea  might  be  regarded  as  setting  up  a  warranty  that  the  sheep  would 
recover  from  the  disease,  and  a  breach,  and  that  an  instruction  to  disre- 
gard it,  as  presenting  an  immaterial  issue,  was  erroneous. 
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6.  Immaterial  issjjb— practice.  When  pleas  present  immaterial  issues, 
the  proper  practice  is  to  move  to  strike  them  from  the  files. 

7.  Warranty — measure  of  damages  for  dreach.  If  sheep  are  sold,  with 
a  wan'anty  that  they  have  entirely  recovered  from  a  disease  they  pre- 
viously had,  or  that  they  would  recover  from  the  same,  and  such  warranty 
is  broken,  the  purchaser,  when  sued  upon  the  note  given  for  the  price,  if 
he  has  kept  the  sheep,  will  have  the  right  to  have  his  damages  deducted 
from  the  amount  of  the  note;  and  the  measure  of  those  damages  will  be 
the  ditierence  in  value  of  the  property  at  the  time  the  warranty  was 
broken  and  what  its  value  would  have  been  had  the  warranty  been  true. 

8.  Same — evidence-  of  value  proper.  As  the  value  of  property,  at  the 
time  when  a  warranty  of  its  soundness  is  broken,  with  interest,  is  the 
measure  of  the  seller's  recovery,  it  is  error  to  refuse  evidence  on  the  part 
of  the  purchaser,  when  sued,  to  prove  the  value,  where  the  warranty  and 
a  breach  thereof  is  set  up  in  defense,  for,  without  such  proof,  the  jury,  on 
finding  a  breach  of  warranty,  could  not  fix  the  amount  of  recovery,  or 
say  whether  there  should  be  none  because  the  property  was  worthless. 

Appeal  from  the  Circuit  Court  of  Stephenson  county  ;  the 
Hon.  William  Brown,  Judge,  presiding. 

Messrs.  Eustace,  Barge  &  Dixon,  and  Mr.  Emery  A. 
Storrs,  for  the  appellant. 

Mr.  J;  M.  Bailey,  and  Mr.  J.  I.  Neff,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  commenced  by  appellee 
in  the  circuit  court  of  Ogle  county,  against  appellant.  The 
declaration  contained  a  special  count  on  a  promissory  note 
given  by  appellant  for  $708.75,  to  appellee,  and  the  common 
counts  alleging  that  appellant  was  indebted  to  appellee  in  the 
sum  of  $1000.  To  this  declaration,  appellant  tiled  the  gen- 
eral issue,  but  it  was  subse,quently  withdrawn.  Several 
special  pleas  were  also  filed,  on  each  of  which  there  was 
formed  an  issue  of  fact. 

Two  trials  were  had,  resulting  in  verdicts  in  favor  of  ap- 
pellant, but  the  verdicts  were  set  aside,  and  new  trials  were 
granted.  Afterwards,  the  venue  of  the  case  was  changed  to 
the  circuit  court  of  Stephenson  county,  where  a  third  trial 
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was  had,  resulting  in  a  verdict  and  judgment  in  favor  of 
plaintiff,  from  which  defendant  appeals  to  this  court. 

It  is  objected  that  the  court  below  erred  in  giving  appel- 
lee's first  instruction.  It  is  not  liable  to  the  criticism  made 
by  appellant's  counsel.  It  says  that  if  the  witness  wilfully 
testified  falsely  to  any,  material  fact,  then  the  jury  were  at 
liberty  to  disregard  all  of  his  uncorroborated  evidence.  The 
meaning  given  to  it  by  the  jury,  no  doubt,  was  that  he  must 
have  knowingly  sworn  to  what  was  false.  If  he  wilfully  tes- 
tified falsely,  then  the  falsehood  must  have  been  intentional; 
and  the  unobjectionable  evidence  referred  to  in  the  instruc- 
tion would  be  understood  as  being  evidence  to  which  the  jury 
found  no  objection;  and  they,  no  doubt,  understood  the  ma- 
terial fact  as  relating  to  the  case.  It  is  true,  the  instruction 
might  have  been  more  precise,  but  we  do  not  see  that  it  could 
have  misled  the  jury,  as  given. 

The  sixth  instruction  given  for  appellee  was  calculated  to 
mislead  the  jury.  It  told  them  that,  by  w^ithdrawing  the  plea 
of  the  general  issue,  the  defendant  admitted  all  the  mate- 
rial averments  in  the  declaration,  without  stating  what  they 
were.  Under  such  an  instruction,  any  but  lawyers  would  be 
liable  to  be  misled  to  believe  that  the  sum  claimed  in  the 
declaration  was  a  very  material  averment.  Before  this  in- 
struction was  given,  it  should  have  been  so  modified  as  to 
have  informed  the  jury  what  material  averments  were  admit- 
ted. 

The  seventh  of  appellee's  instructions  was  not  properly 
guarded.  From  it  the  jury  might  have  understood  that  ap- 
pellant was  bound  to  prove  all  of  his  pleas  by  a  preponderance 
of  evidence,  before  he  could  succeed.  It  says:  '^The  burden 
ijs  upon  the  defendant  to  prove  each  of  the  several  issues 
formed  by  the  pleadings.''  This  should  have  been  qualified  by 
informing  them  that  if  he,  however,  maintained,  by  proof,  any 
one  of  the  issues,  he  would  be  entitled  to  a  verdict.  Un- 
accompanied by  any  such  explanation,  the  jury  were  liable  to 
believe  all  of  the  issues  must  be  found  in  his  favor,  to  entitle 
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him  to  a  verdict;  whilst  all  persons  in  the  profession  know 
that  if  a  defendant  plead,  and  proves  one  plea  in  bar,  he  is 
entitled  to  judgment. 

The  fourteenth  of  appellee's  instructions  tells  the  jury  to 
disregard  the  second,  third,  fourth  and  fifth  of  a])pellant'p 
pleas,  as  they  present  no  defense  to  the  action. 

The  fifth  plea  avers  that  the  consideration  for  $700  of  the 
note  Avas  the  purchase  of  a  flock  of  sheep,  and  that  appellee 
represented  that  they  were  cured,  and  entirely  free  from  a 
disease  called  the  scab,  which  they  previously  had,  an«d  if  not, 
that  appellee  need  not  pay  that  sum;  and  it  avers  that  they 
were  not  cured,  and  entirely  free  from  that  disease,  and  that 
they  had  continued  to  be  infected  with  it,  and  that  the  flock  of 
sheep  were  worthless  and  of  no  value.  Whilst  this  plea  is 
very  inartificially  drawn,  it  still  presented  facts,  and  they 
were  traversed,  which  constitute  a  warranty  and  breach.  If 
proved,  as  averred,  it  would  be  a  warranty  of  soundness,  and 
its  breach.  It  is  true,  the  plea  does  not  profess,  in  terms,  to 
set  up  a  warranty,  but  the  law  requires  no  form  of  words  to 
constitute  a  warranty.  In  the  plea,  an  assurance  of  the  sound- 
ness of  the  sheep  was  averred,  and  the  plea  avers  that  the 
assurance  was  accepted  and  acted  upon.  The  instruction  was^ 
therefore,  improper,  and  should  not  have  been  given. 

The  fifteenth  of  appellee's  instructions  directs  the  jury  to 
disregard  the  sixth  plea,  because  it  did  not  present  a  material 
issue.  It,  like  the  fifth,  was  unskillfully  drawn,  but  is  similar 
to  the  fifth,  only  it  avers  an  assurance  that  the  sheep  would 
recover  and  become  well  of  the  disease  called  the  scab.  It 
may  also  be  regarded  as  a  warranty  that  the  sheep  would  re- 
cover from  the  disease,  and  a  breach  of  the  warranty.  That 
instruction  should  not  have  been  given.  These  pleas  did  not 
profess  to  vary  the  note  by  parol  evidence,  but  were,  ill  sub- 
stance, pleas  of  warranty. 

Had  the  pleas  presented  immaterial  issues,  the  proper  prac- 
tice would  have  been  to  strike  them  from  the  files.  By 
doing  so,  the  record  becomes  disincumbered  of  the  pleas,,  and 
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the  jury  are  freed  from  examining  the  record  to  ascertain  the 
facts  averred  in  the  pleas,  and  thus  relieving  the  jury  from 
embarrassment.  By  striking  them  out,  there  is  no  tendency 
to  prejudice  the  jury  by  telling  them  that  such  facts  form  no 
defense. 

If  a  warranty  and  its  breach  were  proved,  as  is  averred 
in  the  pleas,  then  appellant  had  the  right  to  have  the  jury 
find  the  difference  in  the  value  of  the  property  at  the  time 
the  warranty  was  broken  and  what  it  would  have  been  had 
the  Avarranty  been  true,  and  have  that  sura  deducted  from  the 
note.  Appellant  had  the  right  to  keep  the  sheep,  and  rely 
upon  the  warranty;  and  in  doing  so,  he  could  not,  on  show- 
ing a  breach  of  the  warranty,  be  compelled  to  pay  for  the 
sheep  more  than  they  were  worth  in  their  diseased  condition, 
if  the  warranty  and  its  breach  were  proved. 

After  an  examination  of  the  instructions  given,  we  are  not 
prepared  to  say  the  court  erred  in  withholding  from  the  jury 
those  that  were  refused  on  the  part  of  appellant.  Those 
given,  we  think,  fairly  presented  the  proper  legal  aspect  of 
his  side  of  the  case. 

But  the  court  erred  in  refusing  to  permit  Bosentiel  to  an- 
swer questions  as  to  value  of  the  sheep,  and  damages,  as  ih^ 
evidence  was  material  as  to  the  question  of  warranty.  The 
value  of  the  property  at  the  time  when  a  warranty  is  broken, 
with  interest,  is  the  measure  of  the  seller's  recovery  when  he 
sues  for  its  value.  Hence,  as  a  warranty  and  its  breach  were 
relied  on  in  this  case,  such  testimony  was  pertinent  to  that 
issue,  and  it  should  have  been  admitted.  Without  such  evi- 
dence, the  jury,  if  they  found  there  was  a  warranty,  and  its 
breach,  would  be  wholly  unable  to  fix  the  amount  of  recovery, 
or  to  say  whether  there  should  be  none,  because  the  property 
was  worthless. 

The  judgment  of  the  court  below  must  be  reversed  and  the 

cause  remanded. 

Judgment  reversed. 
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Lawson  S.  Warner 

V. 

Franklin  M.  Hale  et  al. 

1.  (Statute  op  frauds — agreement  not  to  he  'performed  loitMn  a  year. 
Whether  part  performance  takes  case  out  of  the  statute.  In  the  case  of  a 
verbal  leasing  of  a  dock  where  the  contract  is  not  to  be  performed  within 
one  year,  part  performance  by  entering  into  possession  of  the  demised 
premises,  and  occupying  them  for  a  while,  will  not,  in  a  court  of  law, 
take  the  case  out  of  the  operation  of  the  statute  of  frauds,  but  in  a  suit  to 
recover  rents,  the  contract  being  void,  no  recovery  can  be  had  upon  it,  but 
the  plaintiff  may  recover  for  the  use  and  occupation  of  the  premises  for 
the  time  they  were  occupied,  estimating  the  value  of  the  same  on  the 
basis  of  a  quantum  meruit. 

2.  Landlord  and  tenant — when  tenancy  by  the  month  is  implied.  Where 
a  party  enters  into  possession  of  piemises  under  a  verbal  letting  which  is 
void  under  the  statute  of  frauds,  agreeing  to  pay  rent  monthly,  and  paj-s 
rent  under  the  contract  awhile,  he  will  become  a  tenant  from  month  to 
month,  and  as  such  be  entitled  to  notice  to  quit. 

3.  Partnership — right  of  one,  to  alandon  leased  premises  and  he  exon- 
erated from  paying,  rent  thereafter  Where  two  persons  as  partners  enter 
into  possession  of  premises  under  a  lease  of  the  owner,  with  a  stipulation 
for  the  payment  of  rent  monthly,  one  of  them  can  not  withdraw  without 
notice  to  the  lessor,  and  thus  escape  liability  for  the  rents  for  the  time  the 
premises  are  subsequently  occupied  by  the  other. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Henry  Booth^  Judge,  presiding. 

Mr.  J.  W.  Chickering,  for  the  appellant. 

Mr.  M.  W.  Robinson,  for  the  appellees. 

Mr.  Justice  Breese    delivered  the  opinion  of  the  Court: 

This  was  an  action  originally  commenced  before  a  justice 
of  the  peace  of  Cook  county,  by  Franklin  M.  Hale  and  George 
Snooks,  as  partners,  against  Lawson  S.  Warner  and  C.  D. 
Swartwout,  as  partners,  and  taken  by  the  appeal  of  Warner  to 
the  circuit  court;  in  which  court  a  judgment  was  rendered 
against  him  for  the  amount  of  the  plaintiffs'  claim. 
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To  reverse  this  judgment,  Warner  appeals  to  this  court, 
and  makes  the  point  that  the  agreement  under  which  phiintiffs 
chiimed  relating  to  an  interest  in  land,  and  not  to  be  per- 
formed within  one  year  from  the  making  thereof,  was  void  by 
the  statute  of  frauds'  and  perjuries;  and  second,  that  he  was 
not  a  party  to  the  lease. 

To  tlie  first  point  appellees  reply,  that  taking  possession  of 
the  leased  premises,  occupying  the  same  for  their  business 
purposes,  and  paying  rent  therefor,  took  the  case  out  of  the 
operation  of  this  statute. 

The  premises  leased  were  a  dock  on  the  Chicago  river,  and 
that  the  agreement  was  within  the  statute  of  frauds  and  per- 
juries is  not  denied. 

The  cases  cited  by  appellees  to  sustain  their  position,  that 
taking  possession  of  the  premises  and  paying  rent,  do  not  ap- 
ply to  a  case  of  this  kind.  They  are  cases  of  the  sale  of  land 
by  parol,  where  the  purchaser  pays  the  purchase  money,  enters 
into  possession,  and,  holding  under  his  purchase,  makes  val- 
uable and  lasting  improvements.  Mason  etal.  v.  ^air,  33  111. 
194.  We  recollect  no  case  where  this  doctrine  of  part 
performance  has  been  applied  to  a  lease  and  in  a  court  of  law. 

Tlie  agreement  being  void,  what  remedy  has  the  owner? 
He  has  none  on  the  contract,  that  is  certain,  but  for  the  use 
and  occupation  of  the  premises  for  the  time  they  were  occu- 
pied, his  remedy  is  ample. 

The  premises  were  demised  by  parol  for  one  year,  at  a 
stipulated  rent,  payable  monthly.  Under  it  the  lessees  entered 
into  possession,  and  paid  the  rent  as  it  accrued,  up  to  Novem- 
ber, 1870,  as  is  claimed.  The  lease  being  void  by  force  of 
the  statute,  they  became  tenants  from  month  to  month,  and 
would  have  been  entitled  to  notice  to  quit.  Prickett  v.  Ritter, 
16  HI.  96. 

We  think  the  proof  is  sufficient*  to  show  that  appellant, 
with  Swartwout,  entered  into  the  possession  as  partners,  and 
paid  rent  as  such. 
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Appellant  claims,  that  the  partnership  ended  and  he  aban- 
doned the  premises  on  the  first  of  October,  1870.  There  is 
proof  tending  to  show  that  after  that  date,  Swartwout  exer- 
cised some  control  over  the  dock  by  offering  the  use  of  it 
to  Bayley  to  store  his  boats,  which  he  did  to  some  extent.  It 
is  not  shown  that  appellant  gave  any  notice  to  appellees,  that 
he  had  abandoned  the  use  of  the  premises,  consequently  they 
had  a  right  to  consider  him  as  continuing  in  their  occupancy 
with  Swartwout,  and  treat  him  as  an  occupant. 

Where  two  persons,  as  partners  in  business,  enter  into  pos- 
session of  premises  by  leave  of  the  owner,  with  astipulation  for 
the  payment  of  the  rentmonthly,  we  are  not  of  opinion  itwould 
be  justifiable  for  one  of  the  partners  to  withdraw  without 
notice  to  the  lessor,  and  thus  escape  his  liability  for  the  rent. 
The  partner  withdrawing  or  abandoning  the  premises  maybe 
the  one  on  whose  responsibility  the  occupancy  was  permitted. 

It  is  a  question  for  the  jury  to  determine,  from  the  evidence, 
how  long  the  premises  were  occupied  by  these  parties  as  part- 
ners, or  by  either  of  them,  and  if  they  find  that  one  of  them 
occupied  for  a  longer  time  than  that  for  which  they  have 
paid  rent,  and  for  the  months  specified  in  the  account,  and 
no  notice  was  given  the  owners  of  an  abandonment  by  either 
of  the  partners,  then  they  should  find  for  the  plaintiffs  the 
rent  in  arrear  for  such  time,  estimating  the  value  of  the  same 
on  the  basis  of  a  quantum  meruit. 

With  these  views,  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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Egbert  R.  Hurlbert 


Francis  M.  Ellenberg. 

Pleading — plea  of  agreement  to  dismiss  suit.  In  a  suit  upon  a  note,  the 
defendant  pleaded  that,  since  the  continuance  of  the  suit,  at  the  November 
term,  1871,  to  wit:  at  the  March  term,  1872,  there  was  another  suit  pend- 
ing, on  the  chancery  side  of  the  court,  for  the  same  cause  of  action — the 
note  in  controversy  having  been  secured  by  a  mortgage;  that  the  defend- 
ant, by  his  attorney,  made  an  agreement  with  the  attorney  of  the  plaintiff 
that  if  the  defendant  would  allow  a  decree  on  the  mortgage,  at  the  March 
term  of  the  court,  that  he  would  dismiss  this  suit;  and  averred  that  defend- 
ant did  permit  the  plaintiff  to  take  a  decree  at  that  term  of  the  court: 
Held,  that  the  plea  was  bad  on  demurrer,  as  an  agreement  to  dismiss  a  suit 
can  not  be  pleaded  in  bar  of  the  action. 

Appeal  from  the  Circuit  Court  of  Iroquois  county ;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Messrs.  Roff,  Doyle  &  McCullough,  for  the  appellant. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

There  is  but  a  single  question  presented  by  this  record,  viz: 
Was  the  demurrer  properly  sustained  to  the  plea  in  bar  of  the 
action  ? 

It  is  averred  in  the  plea  that,  since  the  continuance  of  this 
suit,  at  the  November  term,  1871,  to  wit:  at  the  March  term, 
1872,  there  was  another  suit  pending,  on  the  chancery  side 
of  the  court,  for  the  same  cause  of  action — the  note  in  con- 
troversy having  been  secured  by  a  mortgage — that  appellant, 
by  his  attorney,  made  an  agreement  with  the  attorney  of  appel- 
lee that  if  appellant  would  allow  a  decree  on  the  mortgage, 
at  the  March  term  of  the  court,  he  would  dismiss  this  suit; 
and  it  is  further  averred  that  appellant  did  permit  appellee 
to  take  a  decree  against  the  land  at  that  term  of  the  court, 
wherefore  he  avers  that  the  suit  ought  to  be  dismissed,  and 
concludes  with  a  verification  and  prayer  for  judgment. 
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The  plea,  by  its  beginning  and  conclusion,  purports  to  be 
a  plea  in  bar,  and  in  form  and  substance  is  such;  and  when 
the  facts  stated  are  admitted,  as  they  are  by  the  demurrer,  to 
be  true,  they  constitute  no  defense  to  the  action. 

It  was  held  by  this  court,  in  Christopher  v.  Ballinger,  47  III. 
107,  that  an  agreement  between  parties  that  upon  compliance 
with  certain  conditions  the  suit  should  be  dismissed,  and  non- 
compliance therewith,  could  not  be  pleaded  in  bar  of  the 
action;  and  the  decision  in  that  case  is  conclusive  of  the  one 
at  bar. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


The  Chicago  &  Nokthwestern  Railway  Co. 

V. 

Gardner  A.  Ingersoll  et  al. 

1.  Continuance — want  of  diligence.  "Where  suit  was  brought  Dec.  22, 
1871,  and  an  application  for  a  continuance  was  made  in  June,  1872,  on  the 
ground  of  the  absence  of  a  witness,  formerly  a  resident  of  this  State,  but 
then  of  Baltimore,  which  the  court  below  refused :  Held,  no  error,  as  the 
affidavit  for  continuance  was  palpably  deficient  as  to  showing  diligence. 

2.  Evidence — opinion  of  witness.  Where  a  witness  in  a  suit  against  a 
railroad  company  for  failing  to  deliver  a  shipment  of  grain  in  proper 
time,  disclaimed  all  personal  knowledge  of  the  time  grain  was  shipped,  and 
did  not  pretend  to  possess  any  peculiar  knowledge  as  to  the  management 
of  the  defendants'  road,  or  the  running  of  the  trains:  iTeZ*^,  that  it  was  not 
proper  to  permit  the  witness  to  give  his  opinion  whether  it  would  have 
been  possible  or  probable,  in  the  ordinary  course  of  business,  for  the 
grain  to  have  been  placed  under  the  control  of  the  consignee  by  a  given 
day. 
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3.  Same — ^roof  of  loss,  to  admit  secondary  evidence.  Where  grain  was 
shipped  under  a  written  contract,  it  was  shown  that  the  station  agent  de- 
livered the  same  to  a  messenger  to  deliver  to  the  general  freight  agent  at 
Chicago,  who  was  the  proper  custodian  of  it,  and  that  his  office  where  he 
kept  such  papers  was  burned,  with  its  contents:  Held,  that  this  was  not  a 
sufficient  foundation  for  the  admission  of  secondary  evidence  of  the  con- 
tents of  the  written  agreement.  The  general  agent  should  have  been  called 
to  show  that  he  received  it  and  placed  it  in  his  office,  and  that  it  was  there 
when  the    office  was  burned. 

4.  Same — entry  ujwn  books  of  third  party.  Where  a  railroad  company- 
was  sued  for  the  non-delivery  of  grain  to  the  consignee  of  the  plaintiff, 
and  the  company  defended  upon  the  ground  that  they  delivered  the  same 
to  a  third  party  with  whom  the  consignee  had  grain  shipped  to  him,  de- 
livered, and  that  the  same  was  burned  in  the  great  Chicago  fire,  the 
defendant  offered  in  evidence  an  entry  made  in  a  book  of  such  third  party 
on  Oct.  7,  1871,  shown  to  have  been  made  in  the  usual  course  of  business, 
by  the  foreman  of  the  receiving  and  weighing  department  ol"  such  third 
party,  as  tending  to  show  the  receipt  of  the  plaintiff's  grain  on  that  day. 
It  was  not  pretended  that  the  foreman  was  dead,  but  the  offer  was  based 
upon  showing  the  entry  to  have  been  in  his  handwriting,  and  made  in 
the  course  of  his  ordinary  duties  and  as  a  part  of  the  res  gestce:  Held,  that 
the  entry  was  proper  evidence,  and  should  have  been  admitted. 

Appeal  from  the  County  Court  of  DeKalb  county;  the 
Hon.  Luther  Lowell,  Judge,  presiding. 

The  defendant  in  this  case  filed  an  affidavit  for  a  continu- 
ance on  the  ground  of  the  absence  of  a  material  witness. 
Upon  the  question  of  diligence  the  affidavit  showed  that  shortly 
after  the  suit  was  brought  the  affiant  put  the  defendant  in 
possession  of  a  knowledge  of  the  plaintiff's  claim  so  far  as 
the  same  was  known  ;  that  affiant  believed  defendant  imme- 
diately set  to  work,  through  its  officers,  to  trace  the  cars  con- 
taining the  grain  in  controversy,  and  that  defendant  has  since 
been  using  ordinary  and  proper  means  to  obtain  knowledge 
of  the  facts  relating  to  plaintiff's  claim  ;  and  upon  such  in- 
quiry defendant,  for  the  first  time,  on  the  last  Saturday  pre- 
ceding, learned  that  James  Clark  was  the  person  who  weighed 
such  grain,  and  that  he  was  in  Baltimore ;  that  since  learn- 
ing such  fact,  sufficient  time  has  not  elapsed  to  obtain  his  tes- 
timony.   The  following  were  the  interrogatories,  and  answers 
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of  the  witness  Eaton,  the  consignee  referred  to  in  the  opinion 
of  the  court : 

'41.  If  a  car  load  of  grain  in  the  bulk  had  been  shipped 
to  you  from  Malta,  in  the  forenoon  of  the  seventh  of  October 
last,  over  the  road  of  defendants,  when,  or  about  when,  ac- 
cording to  the  usual  course  of  business,  would  it  have  been 
placed  under  your  control  at  Chicago  as  consignee?  Ans.  On 
the  forenoon  of  Monday  or  Tuesday  following. 

^42.  If  it  had  been  shipped  from  Malta  on  the  night  of 
the  6th  of  October  last,  or  very  early  in  the  morning  of  the 
7th,  when  would  it  have  been  placed  under  your  control  as 
consignee,  in  the  ordinary  course  of  business?  Ans.  We 
should  have  expected  it  on  Monday  morning. 

"13.  In  either  of  the  cases  supposed  in  the  last  two  inter- 
rogatories, would  it  have  been  possible  or  probable,  in  the 
ordinary  course  of  business,  for  the  grain  to  have  been  placed 
under  the  control  of  the  consignees  on  Saturday  ?  Ans.  It 
would  not.^^ 

The  other  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  B.  C.  Cook,  for  the  appellant. 

Messrs.  Divine  &  Pratt,  for  the  appellees. 

Mr.  Justice  McAllistee  delivered  the  opinion  of  the 
Court : 

This  was  an  action  on  the  case,  in  the  county  court  of 
De  Kalb  county,  by  appellees  against  appellant  as  common 
carrier,  for  breach  of  duty  in  not  delivering  a  quantity  of 
wheat  and  barley  shipped  by  the  former,  in  cars  of  the  latter, 
at  Malta  in  said  county,  to  be  safely  and  securely  carried  to 
Chicago,  and  delivered  to  H.  S.  Eaton,  consignee. 

The  grain  was  shipped  in  bulk — the  wheat  on  the  sixth 
and  the  barley  on  the  seventh  of  October,  1871.  As  to  the 
barley,  the  defense  was  sought  to  be  made  that  it  was  in  part 
26 — 65th  III. 
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brought  to  Chicago  on  the  seventh^  being  Saturday,  and  on 
that  day  delivered  by  appellant  into  the  elevator  of  Mnnger, 
Wheeler  &  Co.,  who  were  authorized  by  the  consignee  to 
receive  it,  and  was  destroyed  by  the  great  fire  in  Chicago, 
October  8th  and  9th,  1871. 

The  first  point  made  is,  the  denial  of  the  motion  for  con- 
tinuance made  before  the  trial  at  the  June  term,  1872.  The 
suit  was  commenced  December  22d,  1871.  The  appli- 
cation was  in  June,  1872,  and  the  ground  of  continuance 
was,  the  absence  of  one  Clark,  who  formerly  resided  in  Chi- 
cago, hut  then  in  Baltimore,  and,  as  was  alleged,  was  the  person 
who  weighed  and  received  the  barley  into  the  elevator.  We 
think  the  affidavits  for  continuance  were  palpably  wanting 
in  the  essential  element  of  showing  diligence. 

The  next  point  arises  upon  the  admission  in  evidence  of 
the  answers  to  interrogatories  eleven,  twelve,  and  thirteen, 
put  to  witness  Eaton,  the  consignee,  called  on  behalf  of  ap- 
pellees. The  witness  disclaimed  all  personal  knowledge  as 
to  time  when  the  grain  was  shipped,  and  did  not  pretend  to 
possess  any  peculiar  knowledge  as  to  the  management  of 
appellant's  road,  or  the  running  of  the  trains.  Upon  facts 
hypothetically  stated,  he  was  asked  to  give  his  opinion  whether 
it  would  have  been  possible  or  probable,  in  the  ordinary 
course  of  business,  for  the  grain  to  have  been  placed  under 
the  control  of  the  consignee  on  Saturday.  The  questions  were 
objected  to  by  appellant's  counsel,  but  overruled  and  the 
answers  admitted.     He  said  it  would  not. 

There  was  no  other  purpose  in  calling  for  the  opinions  of 
this  witness,  in  this  manner,  than  to  anticipate  and  rebut 
appellant's  defense,  by  showing  that  inasmuch  as  it  was  im- 
possible for  the  grain  to  have  been  put  under  the  control  of  con- 
signee on  Saturday,  and  the  elevator  was  burned  Sunday 
night  or  Monday  morning,  it  was  therefore  impossible  that 
any  delivery  could  have  been  made  which  was  sufficient  to 
discharge  the  carrier.  The  theory  of  the  defense  was,  not 
tliat  the  grain  was  placed  under  the  personal   control  of  the 
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consignee  on  Saturday^  but  that  it  was  delivered  to  the  ware- 
housemen whom  the  consignee  had  designated  to  receive  it. 
The  questions  necessarily  call  for  the  mere  opinion  of  the 
witness.  It  is  a  general  rule  that  a  witness  must  speak  to 
facts^  and  his  mere  opinion  is  not  evidence.  There  are  well 
recognized  exceptions  to  the  rule,  but  this  case  falls  within 
none  of  them.  It  is  perfectly  obvious  that  the  opinion  of 
the  witness  could  only  have  been  drawn  from  facts  hypo- 
thetically  stated,  and  others,  which  the  jury  were  equally  as 
well  qualified  to  pass  upon  as  the  witness.  The  admission  of 
the  opinions  of  the  witness  was,  therefore,  error. 

The  third  point  arising  is  that  there  was  error  in  exclud- 
ing secondary  evidence,  offered  by  appellant,  of  the  contents 
of  a  written  contract  between  the  parties,  under  which,  as 
was  claimed,  the  grain  in  question  was  shipped.  The  evidence 
of  loss  of  original  was  this:  The  station  agent  of  appellant 
obtained  it  from  appellees  at  Malta;  then  he  delivered  into 
the  hands  of  another  person  to  take  it  to  Chicago  and  deliver 
it  to  the  general  freight  agent,  Wheeler,  who  was  the  proper 
custodian  of  it.  He  had  an  office  in  Chicago,  where  he 
usually  kept  papers,  books,  and  documents  belonging  to  his 
department,  which,  with  the  contents,  was  burned  October 
9,  1871.  Neither  the  messenger  who  took  it  from  the  sta- 
tion agent  at  Malta,  nor  Wheeler,  nor  any  witness  who  ever 
saw  it  in  Wheeler's  possession  or  in  his  office,  was  called  as  a 
witness.  Now  from  the  facts  that  the  station  agent  at  Malta 
gave  it  to  a  messenger  to  take  it  to  Wheeler,  and  the  burning 
of  his  office,  the  court  was  called  upon  to  presume  that  the 
messenger  delivered  it  to  Wheeler,  and  the  latter  put  it  in 
his  office,  and  that  it  remained  there,  and  was  therefore  de- 
stroved  with  the  office.  This  is  not  a  sufficient  foundation 
for  secondary  evidence.  Wheeler  should  have  been  called  to 
show  that  he  received  and  placed  it  in  his  office,  and  that  it 
w^as  there  at  the  time  the  office  was  burned.  The  court  must 
be  satisfied,  by  sufficient  evidence^  that  the  paper  is  destroyed 
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or  can  not  be  found.  Mariner  v.  Saunders,  5  Gilm.  113,  and 
cases  there  cited. 

It  appears  from  the  evidence  that  at  the  time  of  these  ship- 
ments, there  was  a  standing  order  from  Eaton,  the  consignee, 
to  Munger,  Wheeler  &  Co.,  directing  them  to  receive  in  store 
any  grain  consigned  to  him  which  might  be  brought  to  their 
elevators,  put  it  in  bins  with  other  grain  of  like  kind  and 
quality  by  inspection,  subject  to  their  advertised  rates  of 
storage  and  ow.ner's  risk  of  fire  and  heating. 

Eaton  had  been  acting  as  appellees'  factor  for  some  time 
previous,  and  was  so  acting  in  this  transaction. 

In  the  act  of  receiving  grain  from  the  carrier  to  be  put  into 
the  elevator,  weighing  was  a  necessary  part^  and  in  the  usual 
course  of  the  business. 

Under  these  circumstances  appellant's  counsel  offered  in 
evidence  an  entry,  made  October  7th,  in  a  book  belonging  to 
the  business  of  Munger,  Wheeler  &  Co.,  shown  to  have  been 
made  in  the  usual  course  of  business,  by  Clark,  the  then  fore- 
man of  the  receiving  and  weighing  department;  which  entry 
tends  to  show,  as  is  claimed,  that  the  car  load  of  barley  in 
question  was  weighed  and  received  in  store  at  their  elevator 
on  that  day.  It  was  not  pretended  that  Clark  was  dead; 
the  offer  was  based  upon  showing  it  to  have  been  in  his  hand- 
writing and  made  in  the  course  of  the  performance  of  his 
ordinary  duties,  and  as  part  of  the  res  gestce.  Greenleaf,  in 
his  Treatise  on  Evidence,  vol.  1,  sec.  120,  after  referring  to 
the  admission  of  such  entries,  arranges  them  into  two  classes. 
The  one  class  consisting  of  entries  made  against  the  interest 
of  the  party  making  them,  and  which  derive  their  admissi- 
bility from  that  circumstance  alone.  As  to  these,  he  says,  it 
is  not  material  ivhen  they  were  made.  The  testimony  of  the 
partv  who  made  them  would  be  the  best  evidence  of  tlie  fnct  ; 
but  if  he  is  dead,  the  entry  of  the  fact  made  by  him  in  the 
ordinary  course  of  his  business,  and  against  his  interest,  is 
received  as,  secondary  evidence,  in  a  controversy  between  tliii-d 
persons.     ^^  The  other  class  of  entries  consists  of  those  which 
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constitute  parts  of  a  chain  or  combination  of  transactions 
between  the  parties,  the  proof  of  one  raising  a  presumption 
that  another  has  taken  place.  Here  the  value  of  the  entry,  as 
evidence,  lies  in  this,  that  it  was  contemporaiieous  with  the 
'principal  pa7't  done,  forming  a  link  in  the  chain  of  events,  and 
being  part  of  the  res  gestae.  It  is  not  merely  the  declaration 
of  the  party,  but  it  is  a  verbal  contemporaneous  act,  belong- 
ing, not  necessarily,  indeed,  but  ordinarily  and  naturally  to 
the  principal  thing.  It  is  on  this  ground  that  this  latter 
class  of  entries  is  admitted;  and  therefore  it  can  make  no 
difference,  as  to  their  admissibility,  whether  the  party  who 
made  them  be  living  or  dead,  nor  whether  he  was  or  was  not 
interested  in  making  them ;  his  interest  going  only  to  affect 
the  credibility  or  weight  of  the  evidence  when  received.'' 
See  cases  cited  in  note  2  (Redfield  Ed.)  in  support  of  the  text. 

We  are  of  opinion  that  the  entry  offered,  under  the  circum- 
stances of  this  case,  falls  within  the  latter  class  defined  by 
Greenleaf,  and  was  admissible  for  all  it  was  Avorth.  The 
weight  of  a  piece  of  evidence  offered  forms  no  criterion  of  its 
admissibility.  If,  in  any  point  of  view,  it  has  any  tendency 
to  prove- a  point  in  issue,  and  is  otherwise  competent,  it  can 
not  be  excluded  because  the  tendency  is  but  slight.  Many 
such  entries  are  capable  of  explanation  by  applying  to  them 
evidence  of  the  usages  and  customs  of  the  business. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  revei^sed. 
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Dennis  Mahoney  et  al. 

V. 

Daniel  Mahoney, 

1.  Resulting  trust.  The  rule  is  well  established  that,  where  parties 
are  strangers,  and,  upon  the  purchase  of  property,  the  conveyance  of  the 
legal  estate  is  taken  in  the  name  of  one,  and  the  money  is  paid  by  another, 
a  presumptive  trust  arises,  and  the  party  holding  the  legal  estate  will  be 
a  trustee  for  the  one  who  paid  the  consideration.  But  the  evidence  to  sus- 
tain it  must  be  very  clear,  and  is  always  received  with  great  caution. 

2.  Witness — comjpetency  of  'party  to  suit.  On  cross-bill  filed  in  a  pro- 
ceeding for  partition,  to  establish  a  resulting  trust,  it  appeared  that  the  parties 
seeking  partition,  and  who  were  defendants  in  the  cross-bill,were  heirs  at  law 
of  the  person  in  whose  name  the  land  was  purchased :  Held,  that  the  com- 
plainant in  the  cross-bill  was  not  a  competent  witness  to  prove  facts  which 
occurred  in  the  life-time  of  the  ancestor  for  the  purpose  of  establishing 
the  trust. 

3.  Evidence — sworn  answer  in  chancery,  when  not  evidence  for  defendant. 
Where  a  defendant,  in  a  bill  for  partition,  answered  under  oath  denying 
the  right  to  partition  and  set  up  facts  showing  that  he  paid  the  considera- 
tion for  the  deed  to  the  ancestor  of  the  parties  seeking  the  relief,  and  con: 
sequently  there  was  a  resulting  trust  in  his  favor :  Held,  that  such  portion 
of  the  answer  as  set  up  the  facts  establishing  the  trust  were  not  responsive 
to  the  bill,  and  therefore  no  evidence  in  his  favor, 

4.  Partition — account  of  rents  and  profits — taxes.  Where  a  partition 
of  lands  is  decreed,  and  one  of  the  defendants  has  been  in  the  exclusive 
possession  of  the  same,  it  is  proper  to  take  an  account  of  the  rents  and 
profits,  and  if  he  has  paid  the  taxes,  the  several  parties  in  interest  should 
contribute  their  just  proportion  of  the  same. 

5.  Same — where  allowance  should  he  made  for  inwrovements.  Where  one 
of  the  tenants  in  common  of  land,  in  possession  under  the  supposition  that 
he  was  entitled  to  the  whole  of  the  premises,  has  made  valuable  improve- 
ments, he  should  have  the  benefit  thereof  in  making  equitable  partition, 
and  if  that  can  not  be  done,  he  should  be  allowed  compensation  for  the 
same.  But,  when  sued  for  a  partition,  he  can  not  obtain  this  relief  upon 
his  answer,  but  must  file  a  cross-bijl. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
JosiAH  McRoBERTS,  Judge,  presiding. 


r 
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Mr.  R.  E.  Barber,  for  the  appellants. 

Messrs.  Fellows  &  Leonard,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  for  partition  and  for  an  account 
of  rents  and  profits.  The  defendant  filed  a  sworn  answer,  and 
also  a  cross-bill  alleging  that  the  ancestor  of  complainants 
purchased  the  land  with  the  money  of  defendant,  and  took  the 
deed  in  his  own  name,  and  claimed  a  resulting  trust  in  the 
land. 

The  rule  is  well  established  that,  where  parties  are  stran- 
gers, and,  upon  the  purchase  of  property,  the  conveyance  of 
the  legal  estate  is  taken  in  the  name  of  one,  and  the  money 
is  paid  by  another,  a  presumptive  trust  arises,  and  the  party 
holding  the  legal  estate  will  be  a  trustee  for  the  one  who  paid 
the  consideration.  But  the  evidence  to  sustain  it  must  be 
very  clear,  and  is  always  received  with  great  caution. 

If  we  leave  out  of  consideration  the  evidence  of  the  cestui 
que  trust,  then  the  proof  is  too  uncertain,  and  wholly  insuffi- 
cient to  sustain  the  position  that  the  consideration  proceeded 
from  him.  There  would  be  no  security  to  the  legal  title,  if  it 
could  be  unsettled  by  such  equivocal  proof  as  is  presented 
in  this  record  to  establish  the  trust. 

When  we  discard  the  evidence  of  the  complainant  in  the 
cross-bill,  the  proof  is  very  slight  to  show  the  payment  of 
the  consideration  by  him.     Was  he  a  competent  witness? 

The  defendants  in  the  cross-bil]  were  heirs  of  the  person 
in  whose  name  the  purchase  was  made,  and  he  was  dead.  The 
complainant  testified  to  facts  which  occurred  before  his  death, 
and  was  clearly  within  the  prohibition  of  the  act  of  1867,  sec- 
tion 2.     (Sess.  Laws  1867,  p.  183.) 

The  sworn  answer  of  the  complainant  in  the  cross-bill,  to 
the  original  bill  for  partition,  can  not  aid  him.  The  portion 
of  the  answer  in  regard  to  the  payment  of  the  consideration 
and  the  consequent  resulting  trust,  is  not  responsive  to  the 
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bill  for  partition.  It  is  affirmative  matter,  and  therefore  need 
not  be  disproved.  As  the  answer,  in  the  respect  referred  to, 
was  not  responsive  to  the  bill,  it  was  not  evidence,  but  the 
facts  alleged  must  be  established  by  independent  proof. 

It  was,  therefore,  error  to  decree  a  resulting  trust. 

We  are  of  opinion  that  partition  should  have  been  made, 
and  an  account  of  rents  and  profits  taken.  If  the  party  in 
possession  has  paid  taxes,  he  is  entitled- to  be  allowed  three- 
fourths  of  them  against  the  other  parties  in  interest. 

If,  as  we  infer  from  the  proof,  the  defendant  has  made  im- 
provements and  expended  money  and  labor  in  repairs,  he  should 
file  his  cross-bill,  or  amend  the  present  one,  setting  up  his 
claim  for  improvements  and  repairs.  If,  upon  the  supposition 
that  he  was  entitled  to  the  whole  of  the  premises,  he  has 
made  valuable  improvements,  he  should  have  the  benefit 
thereof  in  making  equitable  partition,  and  if  that  can  not  be 
done,  he  should  be  allowed  compensation.  If  the  value  of 
the  farm  has  been  enhanced  by  the  ordinary  repairs  and  im- 
provements necessary  for  its  use  and  preservation,  he  should 
have  remuneration  therefor. 

The  principles  which  should  control  under  such  circum- 
stances have  been  settled  in  the  cases  of  Louvalle  v.  Menard, 
1  Gilm.  39;  Howey  v.  Goings^  13  111.  95;  Dean  v.  O^MearUy 
47  111.  120. 

Decree  reversed  and  cause  "remanded. 

Decree  reversed. 


^ 
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Joel  A.  Daniels 
The  Fifth  National  Bank  of  Chicago. 

1.  Practice— ?6>ss  or  destruction  affiles — default.  After  the  destruction 
of  the  records  and  files  of  the  court  by  fire,  among  which  were  those  of 
an  ejectment  suit,  the  plaintifi''s  attorney  filed  his  afiidavit,  showing  the 
time  of  the  commencement  of  the  suit,  issuing  of  summons,  service  upon 
defendant  and  plea  by  the  latter,  and  showing  the  cause  to  have  been  at 
issue;  also  that  the  affiant  had  substantial  copies  of  the  papers  which  had 
been  filed.  The  plaintiff,  under  leave  of  the  court  to  file  a  substantial 
copy,  filed  a  new  declaration.  In  a  few  days  after  this,  the  court  entered 
a  rule  on  the  defendant  to  plead  by  a  day  named,  and  on  the  next  day  after 
the  expiration  of  the  rule,  rendered  judgment  against  the  defendant  by  de- 
fault :  Held,  that  the  court  erred,  as  the  defendant  had  once  pleaded,  and 
there  was  an  issue  of  fact  for  trial. 

3.  On  failure  of  a  defendant  to  file  another  plea  in  place  of  one  that 
has  been  destroyed,  in  compliance  with  the  rule  of  the  court,  the  court  can 
do  no  more  than  to  allow  the  plaiutifl'  to  supply  the  plea.  In  such  a  case 
the  court  can  not  properly  give  judgment  against  the  defendant  by  default 
for  want  of  a  plea. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Knowlton  &  Humpheeyville,  for  the  appellant. 

Messrs.  Shokey  &  Norton,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  brought  in  the  Superior 
Court  of  Chicago,  wherein  judgment  by  default  was  rendered 
against  the  defendant  below,  the  appellant. 

The  record  contains  an  affidavit  of  James  S.  Norton,  the 
attorney    of   the    plaintiff  below,    filed  on   the    14th  day    of 
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December^  1871,  which  sets  forth  the  commencement  of  the  suit 
in  the  Superior  Court  of  Cook  county,  the  issuing  of  a  sum- 
mons therein,  and  the  service  of  it  upon  the  defendant,  the 
filing  of  a  plea  by  the  defendant  to  the  plaintiff's  declaration; 
that  the  cause  was  at  issue  before  the  8th  day  of  October, 
1871,  and  that  on  the  9th  day  of  the  said  October,  the  records 
and  papers  pertaining  to  said  suit  were  wholly  destroyed  by 
fire ;  that  the  affiant  Md  a  substantial  copy  of  the  papers 
which  had  been  filed  in  the  suit  and  so  destroyed  by  fire,  and 
he  offered  to  file  them  in  place  of  those  so  destroyed. 

On  the  said  14th  day  of  December,  the  plaintiff,  under 
leave  given  by  the  court  to  file  a  substantial  copy  of  the  dec- 
laration, filed  a  declaration. 

Afterwards,  on  the  16th  day  of  said  December,  the  court 
made  an  order  that  the  defendant  plead  to  the  declaration  on 
or  before  the  3d  day  of  January  then  next. 

On  the  4th  day  of  January,  1872,  the  court,  for  the  reason 
that  no  plea  had  been  filed  by  the  defendant,  as  [required  by 
the  order  of  the  16th  of  December,  rendered  judgment  against 
the  defendant  by  default,  for  w^ant  of  a  plea. 

As  the  defendant  had  once  filed  a  plea,  and  the  cause  was 
at  issue,  as  shown  by  the  affidavit  of  the  plaintiff's  attorney, 
it  was  error  to  render  judgment  against  the  defendant  by  de- 
fault for  want  of  a  plea.  The  issue  formed  should  have  been 
tried  by  a  jury. 

The  destroying  of  the  files  of  the  cause,  and  the  records  of 
the  court,  by  fire,  did  not  do  away  with  the  fact  that  a  plea 
had  been  filed,  and  that  the  cause  stood  at  issue 

It  was  but  the  destruction  of  evidence  of  the  facts,  and, 
notwithstanding,  the  fact  remained  that  the  defendant  had 
filed  a  plea. 

On  failure  of  the  defendant  to  file  another  plea,  in  compli- 
ance with  the  order  of  the  court,  the  court  could  have  done 
no  more  than  to  permit  the  plaintiff  himself  to  supply  the 
plea,  as  it   had  permitted  him  to  supply  the  declaration ;  it 
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could  not  properly  give  judgment  against  the  defendant  by  de- 
fault for  want  of  a  plea. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed.^ 


William  Whitaker 

V. 

Jambs  Robinson. 

1.  Specific  performance — wJiat  laches  icill  defeat.  Where  the  vendee 
of  land  assigned  his  interest  to  A  and  B,  who  went  into  possession,  and 
w^hen  the  last  payment  fell  due,  the  vendor  prepared  a  deed,  and  sent  it  to 
have  the  same  tendered  to  A  and  B,  but  was  unable  to  make  such  tender, 
from  the  fact  that  they  had  left  the  country,  and  he  thereupon  went  into 
possession,  and  sold  the  land  to  C,  who  made  valuable  improvements 
thereon;  and  D,  who  had  acquired  the  interest  of  A  and  B,  which  fact  he 
seems  to  have  kept  concealed,  eight  years  after  the  last  payment  fell  due^ 
filed  his  bill  for  a  specific  performance  of  the  contract,  it  appearing  that  he 
lived  near  the  land  all  the  time :  Held,  that  his  laches  was  such,  unex- 
plained, as  to  defeat  his  right  to  the  equitable  relief. 

2.  Vendor  and  y-e^T)¥.is^— forfeiture — riglit  to  declare.  Where  a  contract 
for  the  sale  of  land  contained  a  clause  of  forfeiture,  in  the  event  of  non- 
payment, and  the  vendor  made  a  deed,  to  be  tendered  after  the  last  pay- 
ment became  due,  but  was  unable  to  make  the  tender,  because  the  assignees 
of  the  vendee  had  left  the  country,  and  he  thereupon  took  possession,  and 
sold  the  land  to  E,  who  made  valuable  improvements;  and  it  turned  out 
that  the  complainant,  who  lived  in  the  neighborhood,  had  acquired  the 
interest  of  such  assignees,  which  fact  he  kept  concealed  until  eight  years 
after  the  purchase  money  was  due :    Held,  that  the  sale  to  E  operated  as  a 

*  Myers  v.  The  Fifth  National  Bank  of  Chicago. 

Per  Curiam  :  This  case  is  similar  in  its  facts  with  the  foregoing  case  of  Joel  A. 
Daniels  v.  The  Fifth  National  Bank  of  Chicago,  and,  for  the  reasons  there  stated, 
the  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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declaration  of  forfeiture  of  the  contract;  and  that  if  tlie  vendor  was  bound 
to  tender  a  deed  before  declaring  a  forfeiture,  he  did  all  in  his  power  to 
do  so,  by  making  the  deed  and  seeking  for  the  parties,  to  make  the  tender, 
and  was  chargeable  with  no  fault. 

3.  Same — right  to  recover  hack  money  paid,  where  the  vendor  rescinds. 
Where  the  vendor  of  land  exercised  the  right,  reserved  to  him  in  the  con- 
tract, of  declaring  a  forfeiture  of  the  same  for  non-payment:  Held,  on  bill 
in  equity,  by  an  assignee  of  the  vendee,  for  a  specific  performance,  and 
for  a  decree  for  a  return  of  the  purchase  mone}'^  paid,  in  the  event  specific 
performance  was  not  granted,  that  no  such  recovery  could  be  had. 

Writ  of  Error  to  the  Circuit  Court  of  La  Salle  county, 
the  Hon.  E.  S.  Lelakd,  Judge,  presiding. 

This  was  a  bill  in  equity,  by  the  plaintiff  in  error,  for  the 
specific  performance  of  a  contract  for  the  sale  of  a  tract  of 
land  in  La  Salle  county,  made  by  Robinson  to  David  Tullis. 
By  the  contract,  the  price  of  the  land  was  to  be  §800,  of 
which  sum  $175  was  paid  cash  in  hand;  $225  was  to  be  paid 
January  1,  1856;  $200  January  1,  1857/and  $200  January  1, 
1858,  with  interest  on  the  deferred  payments  at  six  percent 
per  annum.  Notes  were  given  for  the  deferred  payments.  The 
vendor  obligated  himself  to  make  a  warranty  deed  upon  pay- 
ment of  the  several  notes  when  they  respectively  matured. 
The  contract  contained  the  following  clause:  ^'If,  however, 
the  said  David  Tullis  shall  not  punctually  pay  the  said  sums 
at  the  times  and  place  above  named,  then  the  said  Milton  Rob- 
inson is  at  liberty  to  declare  the  above  contract  and  this  bond 
of  no  effect  and  utterly  void.^^ 

Tullis  assigned  the  Avritten  contract  to  Julian  and  RadcliflPe, 
January  31,  1856,  and  on  June  2,  1857,  Julian  assigned  his 
interest  in  the  contract  to  Whitaker.  On  June  20,  1857, 
Julian  and  Radcliffe  mortgaged  the  land  to  Whitaker.  The 
otlier  facts  bearing  upon  the  questions  decided  appear  in  the 
opinion. 

Mr.  E.  S.  HoLBROOK,  for  the  plaintiff  in  error. 

Mr.  E.  F.  Bull,  for  the  defendant  in  error. 
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Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court: 

The  land  was  sold  in  1855,  and  the  last  payment  fell  due  in 
January,  1858.  The  contract  contained  a  clause  authorizing 
the  vendor  to  declare  a  forfeiture  in  the  event  of  non-payment. 
It  was  assigned  by  the  vendee  to  Julian  and  Radcliffe,  and 
Julian  assigned  to  Whitaker,  the  complainant.  Radclifte  and 
Julian  also  united  in  a  mortgage  to  complainant.  This  was 
in  1857.  The  last  payment  not  being  made,  the  vendor  sent 
one  of  his  sons  to  the  house  of  Radcliffe,  near  the  land,  to 
demand  payment  and  tender  a  deed.  He  saw  Radcliffe^s  wife, 
and  told  her  the  deed  was  ready,  but  his  wife  said  Radcliffe 
had  left  the  country,  as  appears  from  the  evidence  to  have 
been  the  fact.  Julian  also  had  left,  and  the  vendor,  so  far  as 
appears,  knew  nothing  of  the  interest  of  Whitaker.  There 
was  a  person  on  the  land  who  had  been  tenant  of  Radcliffe, 
and  he  attorned  to  the  vendor.  In  March  of  the  same  year 
(1858),  the  vendor  re-sold  the  land  to  Evans,  who  went  into 
possession,  and  continued  in  possession  until  the  commence- 
ment of  this  suit,  making,  in  the  meantime,  valuable  im- 
provements. The  vendor  died  in  1863,  and  in  1866  Whitaker 
filed  this  ])ill  against  his  heirs  and  Evans,  asking  a  convey- 
ance, and,  failing  in  that,  praying  for  a  return  of  the  purchase 
money  paid  to  the  vendor  on  the  first  sale,  or  of  so  much 
thereof  as  would  belong  to  W^hitaker. 

The  mere  laches  of  Whitaker  in  asserting  his  rights  under 
the  bond,  being  a  delay  of  eight  years  from  the  maturing  of 
the  last  payment  until  the  commencement  of  this  suit,  w^ould 
be  a  sufficient  reason  for  not  granting  a  specific  performance. 
No  satisfactory  excuse  is  shown  for  the  delay.  He  lived  all 
the  time  within  a  few  miles  of  the  land,  and  necessarily  knew 
that  Evans  had  bought  and  was  improving  it. 

But  apart  from  this,  by  the  terms  of  the  bond,  the  vendor 
hlid  the  power  of  declaring  a  forfeiture,  and  this  he  did  when 
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he  re-sold  the  land  to  Evans.  It  is  said  he  should  have  ten- 
dered a  deed  before  declaring  a  forfeiture.  The  proof  shows 
that  he  was  ready  to  do'so^  but  both  Julian  and  Radcliife  had 
left  the  country,  and  Whitaker^  who  probably  held  the  bond, 
gave  no  indication  that  he  claimed  any  interest  in  the  land. 
The  preceding  payment  had  been  made  by  Julian  and  Rad- 
cliffe,  and  they  were  the  only  persons  from  whom  the  vendor 
had  reason  to  expect  payment  of  the  instalment  then  due. 
We  do  not  decide  Avhether,  by  the  terms  of  the  contract,  the 
vendor  was  under  obligation  to  tender  a  deed  before  declaring 
the  contract  forfeited,  but  only  say  that  if  he  was  so,  he  did 
all  that  was  in  his  power  to  that  end,  and  is  chargeable  with 
no  fault. 

It  is  unnecessary  to  decide  whether  the  statute  of  limita- 
tions, which  is  set  up  in  the  answer,  would  be  a  bar  to  the 
recovery  of  the  money  paid,  since,  under  the  decision  of  this 
court  in  the  case  of  Wheeler  v.  Mather,  56  111.  241,  there  could 
be  no  recovery,  independently  of  the  question  of  time.  The 
writer  of  this  opinion  did  not  concur  in  that  decision,  but  it 
is  now  the  rule  of  the  court,  and  is  applicable  to  the  present 
case.  When  the  record  in  this  case  was  brought  here,  that 
decision  had  not  been  announced.  The  counsel  for  plaintiff 
in  error  endeavors  to  point  out  a  distinction  between  that  case 
and  the  one  at  bar,  but  we  can  see  none,  in  principle. 

The  decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 
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The  Kockford  Insurance  Company 

V. 

Sarah  Nelson. 

1.  Error — pleadings.  Where  demurrers  were  sustained  to  pleas  pre- 
senting defenses  admissible  under  the  general  issue,  which  was  also  pleaded, 
and  such  defenses  were  presented  by  the  evidence  and  the  instructions,  and 
considered  by  the  jury,  this  court  will  not  consider  the  question  whether 
the  court  properly  sustained  the  demurrers. 

2.  Pleading  and  evidence — variance — declaration  on  insurance  policy ^ 
A  policy  of  insurance,  with  the  conditions  annexed,  constitutes  an  entire 
contract,  and  in  declaring  upon  the  contract,  it,  or  a  sufficient  portion  of 
it  to  show  a  right  of  recovery,  must  be  set  out  either  in  terms  or  in  sub- 
stance, or  there  will  be  a  variance. 

3.  Same — when  condition  must  be  set  out.  Where  a  contract,  pa3^able 
only  upon  the  performance  of  certain  acts,  is  declared  upon,  a^  such  pre- 
cedent acts  sho-uld  be  set  out,  and  their  performance  averred.  But  all  con- 
ditions subsequent  to  the  right  of  recovery,  and  all  acts  to  be  done  in  dis- 
charge of  the  liability,  may  be  omitted  and  left  to  be  set  up  as  a  defense. 
Where  precedent  conditions  are  not  set  out  in  the  declaration,  there  will 
be  such  a  variance  as  to  exclude  the  contract  or  obligation  as  evidence. 

4.  Ii!iBTUJjCTiON  as  to  evidence forvariance.  Where  the  contract  sued  on 
is  variant  from  one  count  in  the  declaration,  but  is  admitted  under  another 
count,  the  court,  when  asked,  should  instruct  the  jury  to  disregard  it  under 
the  count  as  to  which  it  is  variant. 

5.  Insurance — construction  of  application  as  to  warranty  of  title. 
Where  an  application  for  insurance  was  made  a  part  of  the  policy,  and  de. 
clared  to  be  a  warranty  of  the  title  therein  specified,  and  in  it,  when  asked 
whether  the  title  was  a  warranty  deed  or  a  bond,  the  answer  was  "W.  D." ; 
and  when  asked  "  Is  your  property  incumbered  ?"  the  answer  was  "None :" 
Held,  that  this  could  not  be  construed  as  representing  that  the  assured  held 
any  particular  kind  of  title,  or  the  nature  of  the  estate  he  claimed. 

6.  ^AM's— proof  as  to  the  title  or  interest  of  assured.  Where  an  applica- 
tion for  insurance  contains  no  assertion  of  the  kind  of  title  or  the  nature  of 
the  estate  claimed,  the  assured,  in  a  suit  on  the  policy,  will  not  be  required 
to  prove  that  he  held  a  fee.  And  where  the  declaration  averred  that 
he  was  the  owner  of  the  property,  the  plaintiff  is  only  bound  to  prove  an 
insurable  interest. 

7.  Construction — ^cord  oicner.  Language  not  having  a  technical  mean- 
ing must  be  construed  with  reference  to  the  subject  to  which  it  is  applied. 
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Thus,  in  a  declaration  on  a  policy  of  insurance,  the  averment  of  owner- 
ship will  be  construed  to  mean  an  insurable  interest,  but  as  in  a  contract 
or  covenant  to  convey  land,  the  thing  sold  and  purchased  is  the  land,  when 
the  vendor  says  in  his  covenant  that  he  is  the  owner,  and  agrees  to  convey 
it  t©  another,  the  law  will  hold  the  assertion  of  ownership  to  imply  that 
the  vendor  held  an  absolute  title,  and  agreed  to  convey  the  same. 

8.  Insurance — what  is  an  insurable  interest.  Where  a  house  and  lot 
had  been  occupied  by  a  husband  and  wife  and  their  family  as  a  homestead, 
and  the  husband,  when  he  left  his  wife,  made  a  verbal  gift  of  the  property 
to  her,  and  she  continued  to  occupy  the  same  as  a  homestead,  and  by  her 
own  earnings,  and  with  money  not  derived  from  her  husband,  erected 
buildings  thereon :  Held,  that  this  undeniably  gave  the  wife  an  insurable 
interest  m  the  property,  as  she  was  the  owner  of  the  right  to  occupy  the 
premises  as  a  homestead  to  the  extent  of  $1000,  and  had  an  equitable  in- 
terest in  the  premises  for  improvements  made  thereon  which  a  court  of 
equity  would  protect  even  as  against  the  husband. 

9.  Same — w7ien  company  is  hound  ly  statements  in  ap-plication  and  estopped 
from  denying  their  truth.  Where  the  agent  of  an  insurance  company 
makes  out  an  application  for  insurance,  with  a  knowledge  of  the  facts,  and 
there  is  no*collusion  between  him  and  the  applicant,  the  company,  in  a 
suit  upon  the  policy,  will  be  bound  by  the  statements  in  the  application  as 
to  title,  the  situation  of  the  property  with  reference  toother  buildings,  and 
the  purpose  for  which  the  property  was  occupied. 

10.  But  if  there  be  fraud  and  collusion  between  the  applicant  and  the 
agent,  the  rule  is  otherwise,  for  then  the  knowledge  of  the  facts  by  the 
agent  can  not  be  considered  the  knowledge  of  the  company,  because 
if  engaged  in  defrauding  his  principal,  he  will  not  be  presumed  to  have 
communicated  the  information. 

11.  In  a  suit  upon  a  policy  of  insurance,  where  the  issue  presented  by 
the  pleadings  was  whether  there  was  fraud  and  collusion  between  the  as- 
sured and  the  agent  of  the  company  in  representing  the  building  insured 
as  being  a  dwelling  house,  when,  in  fact,  it  was  being  used  as  a  public 
hotel,  the  court  instructed  the  jury  that  the  knowledge  of  the  facts  in  re- 
gard to  the  purposes  for  which  the  house  was  used,  was  the  knowledge  of 
the  defendant :  Eeld^  that  the  instruction  was  erroneous  as  wholly  ignor- 
ing the  real  issue. 

12.  Instruction — must  relate  to  the  issue.  In  a  suit  on  a  policy  of  in- 
surance, the  court  instructed  the  jury,  for  the  plaintiff,  that  if  they  found 
the  representation  of  title  in  the  application  to  obtain  the  policy  was  true, 
and  if  they  believed  certain  facts  to  be  true,  then  there  was  no  fraud  in 
that  respect  when  there  was  no  issue  of  fraud  in  respect  to  such  mat- 
ters,  but  there  was  as  to  other  matters:  Eeld^  that  the  instruction  was  too 
broad 
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13.  Same — repeating  principles.  This  court  has  long  and  uniformly- 
held  that  it  is  not  error  for  the  court  to  refuse  to  repeat  instructions  already 
given,  although  there  may  be  a  slight  change  in  the  phraseology. 

14.  Insurance — interest.  "Where,  by  the  terms  of  an  insurance  policy 
the  assured  was  only  entitled  to  recover  two-thirds  of  the  value  of  the 
property  insured  in  case  of  loss,  an  instruction  is  erroneous  which  directs 
the  jury  to  compute  interest  on  the  value  of  the  property  destroyed 

15.  Same — violation  of  instructions  hy  agent.  A  violation  of  secret  in- 
structions by  an  insurance  agent  in  taking  applications  and  effecting  in- 
surance, will  not  affect  the  assured  unless  he  had  notice  of  such  instruc- 
tions at  the  time. 

16.  Estoppel — to  question  form  of  action.  Where  a  policy  of  insurance 
was  burned,  and  the  insurance  company,  when  applied  to  for  that  purpose, 
furnished  what  they  represented  to  be  a  true  copy,  which  was  not  under 
seal,  and,  when  sued  in  assumpsit  thereon,  they  claimed  that  the  original 
was  under  the  seal  of  the  company,  and  therefore  the  action  should  have 
been  covenant :  Held,  that  the  company  was,  by  its  act,  estopped  from 
denying  that  the  copy  was  not  a  true  and  correct  one,  and  from  urging  the 
objection  to  the  form  of  the  action. 

17.  Action— /(9?'m  of  on  sealed  instrument.  Under  the  statute  of  1872  an 
action  of  assumpsit  may  be  brought  upon  a  sealed  obligation,  and  such 
statute  applies  to  actions  brought  before  its  passage  as  well  as  those 
brought  afterwards. 

Appeal  from  the  Circuit  Court  of  Mercer  county  ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  J.  M.  Bailey,  and  Mr.  J.  I.  Neff,  for  the  appellant. 

Messrs.  Pepper  &  Wilson,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  on  a  policy  of  insurance 
issued  by  appellant  to  appellee.  It  covered  a  house  described 
as  a  dwelling  and  boarding  house,  household  furniture,  beds 
and  bedding,  wearing  apparel  and  provisions,  all  in  the  house; 
also  a  barn  on  the  same  lot,  but  the  latter  is  not  in  contro- 
versy, as  it  was  not  burned.  The  declaration  avers  the  prop- 
erty was  destroyed  by  fire  in  such  a  manner  as  to  render  the 
company  liable  to  pay  for  the  loss. 

Appellant  filed  the  general  issue,  and  fourteen  special  pleas, 
to  which  there  were  replications,  followed  by  rejoinders. 
27—  65th  III.  ^ 
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In  making  up  the  issues,  several  demurrers  were  sustained 
or  overruled,  of  which  appellant  complaios,  but  we  deem  it 
entirely  unnecessary  to  consider  the  questions  they  present,  as 
all  the  pleas  interpose  defenses  that  were  not  only  admis- 
sible under  the  general  issue,  but  were  presented  by  the  evi- 
dence and  instructions,  and  considered  by  the  jury.  No 
practical  benefit  would  arise  to  any  one  by  determining 
Avhether  the  court  erred  in  settling  the  pleadings,  and  we 
therefore  pass  them  over  without  discussion. 

It  is  urged  that  the  court  below  erred  in  admitting  the  pol- 
icy of  insurance  under  the  first  count  of  appellee's  declaration, 
because  it  is  claimed  that  there  was  a  variance.    - 

The  policy,  with  the  conditions  annexed,  constitute  an  en- 
tire contract,  and,  in  declaring  upon  the  contract,  it,  or  a  suf- 
ficient portion  of  it  to  show  a  right  of  recovery,  must  be  set 
out,  either  in  terms  or  in  substance.  This  is  not  like  suing  on 
a  penal  bond  at  common  law,  \^here  the  plaintiff  might  simply 
count  on  the  bond  and  leave  the  defendant  to  set  up  the  con- 
dition and  plead  performance.  But  in  a  case  of  this  charac- 
ter, the  money  only  being  payable  upon  the  assured  perform- 
ing certain  acts,  all  such  precedent  acts  should  be  set  out,  and' 
their  performance  averred.  But  all  conditions  subsequent  to 
the  right  of  recovery,  and  all  acts  to  be  done  by  the  company 
in  discharge  of  their  liability,  may  be  omitted  and  left  to  be 
set  up  as  a  defense. 

Precedent  conditions  were  not  set  out  in  the  first  count,  and 
hence  there  was  such  a  variance  as  should  have  excluded  the 
policy  as  evidence  under  the  count,  or  the  instruction  to  dis- 
regard it  under  that  count,  should  have  been  given. 

The  declaration  in  this  case  avers  that  appellee  was  the 
owner  of  the  property  insured,  not  that  she  owned  the  house 
and  lot  in  fee,  as  is  urged  by  appellant. 

We  have  carefully  examined,  appellant's  abstract,  and,  taking 
it  to  be  correct,  we  conclude  counsel  must  be  under  a  misap- 
prehension as  to  the  averment.  At  any  rate,  we  have  been 
unable  to  find  the  averment  they  refer  to  in  their  argument. 
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If  they  infer  that,  because  the  application  was  made  a  part 
of  the  policy,  and  therein  declared  to  be  a  warranty,  she 
held  the  title  specified  in  the  application;  still,  when  it  is  re- 
sorted to,  we  find  she  applied  for  insurance  on  one  dwelling 
house,  and  when  asked  whether  the  title  was  a  warranty  deed 
or  a  bond,  the  answer  is  ^^W.  D.^'  And  when  asked,  "Is  your 
property  incumbered?"  the  answer  is,  "None.^^  These  are  the 
only  expressions  in  the  application  in  reference  to  appellee's 
title,  and  we  fail  to  find,  by  the  application  of  the  meaning 
attached  to  words,  that  she  has  represented  herself  as  holding 
any  particular  kind  of  title.  The  words  '^one  dwelling  house'' 
do  not  import  title  of  any  kind.  The  letters  "  W.  D.''  have 
no  such  meaning,  nor  does  the  question,  "  Is  your  property 
incumbered?" 

If  the  letters  "W.  D."  mean  a  warranty  deed,  it  must  ap- 
pear from  extrinsic  evidence,  if  that  could  be  received.  They 
have  no  such  fixed  and  definite  meaning  in  the  law,  nor  in 
common  use,  or  even  in  the  connection  in  which  they  are  em- 
ployed. That  may  be  their  meaning,  but  it  is  not  apparent. 
But  if  it  was  conceded  that  they  mean,  appellee's  title  was  a 
warranty  deed,  still  that  is  not  an  assertion  that  such  a  title 
is  a  fee.  No  member  of  the  profession,  we  presume,  would 
say  that  it  was.  All  know  that  a  warranty  deed  may  pass  a 
term  of  years,  a  life  estate,  a  fee  or  less  estate,  or  it  may  pass  no 
estate  whatever.  It  conveys,  as  all  know,  only  the  estate  of 
the  grantor,  whatever  it  may  be.  If  he  has  none,  it  can  pass 
none  to  the  grantee.  These  are  elementary  rules  of  the  sim- 
plest character.  We,  then,  look  in  vain  to  find  any  assertion 
in  the  application  as  to  the  kind  of  title  or  the  nature  of  the 
estate  she  claimed.  It,  then,  does  not  appear  from  the  appli- 
cation that  she  was  required  to  prove  that  she  held  a  fee  or 
other  absolute  estate  in  the  lot  and  house. 

Then,  under  the  averment  in  the  declaration  that  she  was 
the  owner  of  the  property,  what  was  she  bound  to  prove  ? 
Manifestly,  that  she  held  and  owned  an  insurable  interest — 
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such  a  title  as,  if  there  should  be  loss,  it  would  fall  upon  and 
have  to  be  borne  by  her. 

In  a  declaration  on  a  policy  of'insurance,  the^  averment  that 
the  assured  was  the  owner  of  the  property  destroyed  must  be 
considered  with  reference  to  the  contract  of  insurance.  It 
amounts  to  an  averment  that  the  assured  had  an  insurable  in- 
terest, and  not  that  he  was  the  absolute  owner  of  the  property. 
When  he  sues,  bis  right  to  recover  depends  upon  whether  he 
was  the  owner  of  an  insurable  interest,  and  not  whether  he  was 
the  absolute  owner,  and  the  averment  must  be  so  construed. 
It  can  not  be  construed  as  it  would  be  in  a  contract  or  cove- 
nant to  convey  land,  as  in  such  case  the  thing  sold  and  pur- 
chased is  the  land,  and  when  the  vendor  says  in  his  covenant 
that  he  is  the  owner,  and  agrees  to  convey  it  to  another,  the 
law  holds  that,  as  the  parties  understood  by  the  covenant  that 
it  was  the  land  that  was  sold,  the  assertion  of  ownership 
implied  the  vendor  held  the  absolute  title,  and  had  agreed  to 
convey  such  a  title  as  would  vest  in  the  vendee  absolute  own- 
ership. 

Language  not  having  a  technical  meaning  must  be  con-, 
strued  with  reference  to  the  subject  ta  which  it  is  applied. 

Then,  under  either  the  application  for  the  insurance  or  the 
averment  in  the  declaration,  appellee  was  only  bound  to  prove 
that  she  held  such  a  title  as  gave  her  an  insurable  interest, 
and  all  questions  beyond  that  were  immaterial. 

The  question  then  arises  whether  appellee  held  such  a  title. 
The  evidence  shows  that  the  house  and  lot  had  been  occupied 
by  her  and  her  husband  and  family  as  a  homestead  ;  that  he 
had  abandoned  her,  and  had  made  a  verbal  gift  of  the  prop- 
erty to  her  when  he  left;  that  she,  with  the  family,  had  re- 
mained on  and  occupied  the  house  and  lot  as  a  homestead, 
she  being  the  head  of  the  family.  She,  by  her  own  earnings 
and  with  her  own  money  in  nowise  derived  from  her  husband, 
erected  the  building  either  in  whole  or  in  part. 

This  undeniably  gave  her  an  insurable  interest  in  the  prop- 
erty.    She  was  the  owner  of  the  right  to  occupy  the  premises 
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as  a  homestead,  free  from  forced  sale,  to  the  extent  of  flOOO; 
and  appellee  being  entitled  to  her  earnings,  under  the  act  of 
1869,  in  her  own  right,  accumulated  whilst  separated  from 
Vier  husband,  a  court  of  equity  would  have  protected  her  in 
tneir  enjoyment  against  her  husband,  even  after  placing  them 
in  the  building. 

We  are  not  prepared  to  hold  that,  in  equity,  there  was  not 
such  an  execution  of  the  gift  as  would,  as  against  the  husband, 
have  compelled  a  conveyance.  At  any  rate,  equity  would 
have  restrained  him  from  dispossessing  her  of  the  property, 
and  would  have  charged  it  to  the  extent  that  she  expended 
money  in  its  improvement.  She  clearly  had,  as  the  proof 
shows,  such  an  ownership  as  gave  her  an  insurable  interest  in 
the  property,  and  that  was  all  she  was  required  to  show  under 
her  declaration. 

If  the  agent  of  appellant  made  out  the  application  for  the 
insurance  with  a  kno\yledge  of  the  facts,  and  there  was  no 
collusion  in  doing  so  between  him  and  appellee,  then  appel- 
lant is  bound  by  its  statements  as  to  title,  the  situation  of  the 
property  in  reference  to  other  buildings,  as  well  as  the  state- 
ment as  to  the  purposes  for  which  it  was  occupied  and  used. 
Such  has  been  the  uniform  ruling  of  this  court  for  many  years; 
and  the  fact  that  appellee  is  illiterate,  being  unable  to  write 
or  read  writing,  and  probably  as  such  persons  usually  are  not 
well  informed  and  easily  imposed  on  as  to  the  nature  and  con- 
tents of  written  instruments,  this  case  does  not  appeal  to  us 
with  any  force  to  review  and  overrule  a  long  line  of  decisions 
to  relieve  this  company  from  liability.  If  they  have  a  meri- 
torious defense,  let  it  be  made  on  the  grounds  presenting  it, 
but  we  can  not  overrule  established  principles  to  relieve  them. 
We  feel  that  the  rule  is  salutary  and  almost  indispensable  for 
the  protection  of  a  large  class,  if  not  the  majority  of  the  com- 
munity, who  do  not  know  or  even  dream  of  the  force  and 
effect  that  is  to  be  given  to  such  an  application  when  it  is  ex- 
ecuted. 
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There  are  various  objections  taken  to  appellee's  instruc- 
tions. We  see  no  valid  objection  to  the  first^  but  the  second 
is  faulty  in  the  fact  that  it  asserts  that  the  knowledge  of  the 
facts  in  regard  to  the  purposes  for  which  the  house  was  used, 
was  the  knowledge  of  appellant,  and  the  jury  were  told  to 
find  there  was  no  fraud  in  that  respect.  This  instruction 
wholly  ignores  the  issue  that  the  house  w^as,  by  fraud  and  col- 
lusion between  appellee  and  the  agent,  represented  as  a  dwel- 
ling and  boarding  house,  when  it  was  in  fact  a  public  hotel. 
As  the  issues  were  formed,  the  jury  should  have  been  left  to 
find  whether  it  was  a  hotel,  and  whether  she  knew  the  agent 
was  prohibited  from  receiving  applications  to  insure  such 
buildings,  and  whether  there  was  collusion  and  fraud  in 
making  the  application  as  it  was  done.  If  these  things  were 
all  true,  then  the  knowledge  of  the  facts  by  the  agent  could 
not  affect  the  company  unless  known  and  assented  to  by 
them. 

The  knowledge  of  the  agent  in  such  a  case  would  not  be 
considered  the  knowledge  of  the  company,  because,  if  so  en- 
gaged in  defrauding  his  principal,  he  would  not  be  presumed 
to  have  communicated  the  information  to  appellant. 

This  instruction,  as  we  understand  it,  excludes  the  question 
of  fraud  and  collusion  from  the  consideration  of  the  jury,  and 
should  not  have  been. given. 

It  is  objected  that  the  third  of  appellee's  instructions  is 
wrong.  It  may  be  the  instruction  is  too  broad  in  telling  the 
jury  if  they  find  the  representations  of  her  title  in  the  appli- 
cation to  obtain  the  policy  were  true,  and  if  they  believed  cer- 
tain facts  to  be  true,  there  was  no  fraud  in  that  respect,  when 
there  was  no  issue  of  fraud  on  that  question.  And  another 
objection  is  urged  that  this  instruction  tells  them  that,  if  the 
supposed  facts  are  true,  they  should  find  that  appellant  had 
an  insurable  interest.  It  is  contended  that  she  might  have 
an  insurable  interest  and  still  not  be  the  owner,  as  averred  in 
her  declaration. 
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It  seems  to  us  that  the  true  question  is^  whether  the  facts 
stated  in  the  instruction  were  evidence  of  ownership,  as  averred 
in  the  declaration,  and  we  think  they  were, and  in  that  respect 
the  instruction  was  not  calculated  to  mislead  the  jury. 

We  perceive  no  objection  to  the  fourth  of  appellee's  in- 
structions. The  facts  the  jury  are  required  by  it  to  find  seem, 
as  far  as  we  can  see,  to  exclude  any  and  all  kinds  of  fraud  in- 
sisted on  in  this  case. 

The  eighth  .of  appellee's  instructions  is  liable  to  the  objec- 
tion urged  against  the  second,  in  so  far  as  it  ignores  the  de- 
fense of  fraudulent  collusion. 

The  ninth  instruction  is  wrong  in  directing  the  jury  to  com- 
pute interest  on  the  value  of  the  property  destroyed.  Now, 
by  the  terms  of  the  policy,  appellee  was  only  entitled  to  re- 
cover two-thirds  of  the  value  of  the  house,  whilst  this  in- 
struction authorizes  the  jury  to  compute  interest  on  its  full 
value. 

We  see  no  objection  to  appellee's  twelfth  instruction.  It 
has  been  repeatedly  held  that,  Avhere  insurance  agents  liave 
secret  instructions,  as  they  are  believed  to  have  generally, 
a  violation  of  such  instructions  does  not  affect  the  assured 
unless  he  has  notice  of  them  ;  and  the  assured  is  not  bound 
by  the  general  instructions  of  the  agent  unless  they  are 
brought  home  to  the  assured  by  notice. 

In  the  case  of  llie  JEtna  Ins.  Co.  v.  Maguire,  51  111.  342,  it 
was  said,  "We  desire  it  to  be  understood,  in  this  jurisdiction 
at  least,  where  an  insurance  company  has  appointed  an  agent, 
known  and  recognized  as  such,  and  he,  by  his  acts,  known  and 
acquiesced  in  by  them,  induces  the  public  to  believe  he  is 
vested  with  authority  necessary  to  do  the  act,  and  nothing  to 
the  contrary  is  shoAvn  or  pretended  at  the  time  of  doing  the 
act,  public  policy,  the  safety  of  the  people,  demand  the  com- 
pany should  be  liable  for  such  acts  as  appear  on  their  face  to 
be  usual  and  proper  in  and  about  the  business  in  which  the 
agent  is  engaged.  It  Is  the  fault  of  the  companies  in  sending 
agents  out  among  the  people,   gaining  public  confidence  by 


424  EocKFORD  Insurance  Co.  v.  Nelson.      [Sept.  T., 

Opiniou  of  the  Court. 

the  seeming  acquiescence  of  their  constituents  in  the  conduct 
of  their  business.  When  a  loss  happens,  they  should  not  be 
permitted  to  say,  in  any  case,  their  agent  acted  beyond  the 
scope  of  his  authority,  unless  it  shall  be  made  to  appear  the 
assured  was  informed  of,  and  knew  the  precise  extent  of  the 
authority  conferred.  Any  other  principle,  in  its  operation,  would 
be  turning  loose  upon  an  unsuspecting,  honest  and  confiding 
people  a  horde  of  plunderers,  against  which  no  ordinary  vigil- 
ance could  guard."  And  see  N.  E.  F.  and  M.  Ins.  Co.  v. 
Schellter,  38  111.  166.  The  instruction  is  fully  sustained  by 
these  cases. 

It  is  objected  that  the  suit  should  have  been  in  covenant, 
and  not  in  assumpsit,  as  the  policy  was  under  seal.  This,  no 
doubt,  is  true,  as  a  general  proposition,  but  parties  may  unde- 
niably waive  such  rights  or  estop  themselves  from  urging  such 
objections. 

In  this  case  the  original  was  burned,  and  the  company,  on 
being  requested,  furnished  the  instrument  sued  on,  as  a  copy; 
and,  having  done  so,  they  should  be  estopped  from  denying 
that  it  is  a  true  and  correct  copy.  To  hold  otherwise  would 
be  to  permit  appellant  to  successfully  perpetrate  a  fraud  on 
appellee.  It  would  be  no  less  a  wrong  than  to  induce  appel- 
lee to  bring  the  only  action  she  could  maintain  on  the  copy, 
if  correct,  and  which  appellant  had  said  was,  and  then,  after 
the  year  had  expired  within  which  she  could  maintain  her 
suit,  raise  the  question  and  wholly  defeat  a  recovery.  This 
would  be  so  manifestly  unjust  that  no  court  could  lend  its 
sanction  to  such  practice. 

But  section  18  of  the  statute  of  1872,  p.  341,  has  author- 
ized this  action  to  be  brought  on  such  a  policy,  even  if  it  ap- 
peared on  its  face  to  have  been  under  seal.  It  is  true,  this  act 
was  not  adopted  until  after  this  trial  was  had,  but  it  must 
have  effect  on  all  cases  pending  at  the  time  of  its  passage,  and 
must  govern  this  case  on  another  trial.  The  court  did  not, 
therefore,  err  in  refusing  to  give  appellant's  24th,  25th,  26th 
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and  27th  instructions,  as  they  were  estopped  from  being  heard 
to  say  that  the  policy  was  under  seal. 

In  this  case  appellant  asked  the  unprecedented  number 
of  forty-sjx  instructions,  many  of  them  of  great  length.  A 
large  number  of  them  were  given,  certainly  all  appellant 
was  entitled  to,  and  we  feel  no  disposition  to  uselessly  waste 
time  in  commenting  on  those  refused,  and  hence  pass  them 
over  by  saying  that  we  think  the  court  acted  properly  in  so 
doing. 

Many  of  these  instructions  being  repetitions  several  times 
stated,  with  no  apparent  purpose,  unless  it  be  to  create 
confusion  or  to  encumber  the  record,  we  suggest  to  counsel 
that  this  court  has  long  and  uniformly  held  that  it  is  not  error 
for  the  court  to  refuse  to  repeat  instructions  already  given, 
although  there  may  be  a  slight  change  in  the  phraseology. 

On  the  question  of  the  assessment  of  damages,  we  are  clearly 
of  the  opinion  that  they  are  too  large,  even  after  the  remittitur 
was  entered.  From  the  evidence,  there  could  not  have  been 
destroyed  the  value  of  beds  and  bedding  allowed  by  the  jury, 
nor  the  amount  of  wearing  apparel,  even  after  deducting  |300, 
the  amount  remitted. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 


Olof  Johnson's  Administeatoes 

V, 

Heney  Vaughn. 

1.  Contribution — right  of,  from  co-surety  not  defeated  ly  taking  collat- 
eral which  proves  unavailuig.  On  bill  by  one  surety  against  a  co-surety 
to  compel  him  to  contribute  his  share  of  the  debt  paid  by  the  complain- 
ant for  their  principal,  it  appeared  that  one  of  the  co-sureties  had  placed 
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in  the  hands  of  the  complainant  a  note  on  a  third  party,  to  indemnify 
him  against  loss  by  reason  of  his  suretyship ;  that  this  note  was  of  but 
little  or  no  value,  the  maker  and  indorser  being  insolvent,  and  that  nothing 
had  been  realized  from  it :  Held,  that  the  complainant,  by  taking  such 
security,  did  not  lose  his  right  to  claim  contribution;  that  all  the  obliga- 
tion resting  on  him  was,  if  the  collateral  M^as  available,  to  account  to  his 
co-surety  for  his  just  proportion;  and  that,  should  he,  after  contribution, 
collect  it,  or  any  part  thereof,  an  action  would  lie  against  him  by  the  co- 
sureties for  their  just  proportion. 

2.  Parties  in  chancery — bill  to  enforce  contribution  by  a  surety.  On 
a  bill  in  equity,  by  one  surety  against  a  co-surety,  to  enforce  contribution, 
the  principal,  and  other  sureties  who  are  insolvent,  are  not  necessary  par- 
ties. 


Writ  of  Ereor  to  the  Circuit  Court  of  Knox  county ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  John  I.  Bennett,  for  the  plaintiffs  in  error. 

Mr.  P.  H.  Sanford,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  in  the  Knox  circuit  court,  to 
compel  contribution  from  Olof  Johnson,  under  the  following 
circumstances :  One  Eichard  H.  Lynam  being  indebted  to 
S.  Hubbell  Reynolds  in  the  sum  of  four  hundred  dollars, 
executed  his  note  to  Reynolds  for  the  amount,  on  the  5th  day 
of  February,  1867,  with  Lavina  Lynam,  William  H.  Lynam, 
the  complainant,  Henry  J.  Vaughn,  and  Olof  Johnson,  as 
sureties;  that  suit  was  brought  on  the  note  before  the  police 
magistrate  of  Galesburg,  and  all  the  parties  served  except 
Johnson.  Judgment  was  rendered  by  the  police  magistrate 
against  all  the  parties  served,  and  Sifi.fa,  in  due  time  was 
issued  upon  the  judgment,  and. placed  in  the  hands  of  a  con- 
stable for  collection.  Vaughn,  being  notified  of  this  fact,  in 
May,  1869,  paid  the  amount  of  the  execution  in  full,  and  now 
seeks  contribution  from  Johnson.    After  the  bill  of  complaint 


1872.]  Olof  Johnson's  Admrs.  v.  Yaughn.  427 

Opinion  of  the  Court. 

was  filed,  Johnson  died,  and  the  snit  was  revived  against  his 
administrators.  Lavina  Lynam,  one  of  the  co-sureties,  paid 
complainant  o^e  hundred  and  fifty-four  dollars  on  account  of 
her  contributory  share,  and  the  other  Lynams  are  insolvent, 
and  so  is  Lavina. 

It  appeared  that  William  H.  Lynam,  one  of  the  co-sureties, 
placed  in  complainant's  hands,  in  the  fall  of  1869,  as  collat- 
eral, a  note,  executed  by  A.  W.  Wade  to  Lavina  Lynam,  for 
the  sum  of  five  hundred  and  sixty  dollars,  payable  March  1, 
1870,  with  ten  per  cent  interest,  and  dated  March  31,  1868. 
The  note,  as  appears  by  the  receipt  given  by  complainant, 
was  placed  in  his  hands  to  secure  him  against  any  loss  by 
his  having  signed  the  Eeynolds  note,  with  the  understanding 
it  was  to  be  returned  to  her  whenever  the  Reynolds  note  should 
be  paid  by  Lavina  Lynam. 

The  testimony  shows  this  note  was  of  but  little,  if  any, 
real  value.  It  was  given  in  consideration  of  a  tract  of  land 
sold  Wade  by  Lavina  Lynam,  which  was  covered,  at  the  time 
of  the  execution  of  the  note,  by  a  mortgage  made  by  the 
payee  on  the  land  for  its  full  value,  and  which  she  was  unable 
to  remove,  and  that  Wade  had  no  more  personal  property 
than  the  law  exempted  from  execution,  and  no  real  estate, 
and  was  otherwise  in  debt. 

Appellants  contend  that  taking  this  collateral  by  complain- 
ant, exonerated  his  co-surety,  Johnson,  from  his  obligation  to 
contribute.  We  know  of  no  rule  of  law  or  equity  forbidding 
a  co-surety  from  takiug  collateral  security.  AH  the  obliga- 
tion resting  upon  him,  if  the  collateral  is  available,  is  to 
account  to  his  co-surety  for  his  just  proportion.  Appellee 
has  never  denied  the  right  of  appellants  to  participate  in  the 
avails  of  this  note,  should  there  hereafter  be  anything  realized 
from  it.  His  offer  to  deposit  it  with  a  third  party,  for  the 
joint  benefit  of  himself  and  appellants,  is  all  that  could  or 
ought  to  be  required  of  him.  Should  he  collect  it,  or  any 
part  of  it,  an  action  would  lie  against  him,  by  appellants,  for 
their  proportion.     No  laches  can   be  imputed  to  complainant 
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for  not  collecting  from  the  Lynams,  for  the  proof  is  conclu- 
sive of  their  utter  insolvency.  The  officer  who  had  the  exe- 
cution in  charge,  before  demanding  the  amount  of  complain- 
ant, had,  in  vain,  sought  for  property  of  the  Lynams,  on 
which  to  levy  it. 

We  can  not  imagine  a  clearer  case  of  a  right  to  call  upon 
a  co-surety  for  contribution  than  this. 

Something  is  said  by  appellants  about  the  omission  to  make 
the  Lynams  parties  to  this  bill.  They  being  insolvent,  were 
not  necessary  parties.  This  is  the  uniform  doctrine  in  equity, 
where  the  object  sought  is  a  pecuniary  contribution  only. 
Story's  Eq.  PI.  sec.  169. 

The  decree  is  affirmed,  there  being  no  error  in  the  record. 

Decree  affirmed. 


Geouge  Hiner 

V, 

Christopher  Jeanpert  et  al, 

1.  Highway — evidence  of  a  dedication.  Where  a  road  had  been  trav- 
eled for  over  thirt/years,  and  was  not  a  mere  neighborhood  track  through 
uninclosed  woodland,  but  a  well  defined  traveled  road  between  impor- 
tant points  in  the  neighborhood,  and  the  travel  varied  not  more  than  usual 
frc^i  the  main  beaten  track,  and  the  public  authorities,  with  the  knowl- 
edge of  the  former  owners  of  the  land  over  which  it  passed,  made  repairs, 
and  built  bridges  where  needed :  Held,  that  the  long  user  by  the  public, 
and  the  acts  of  acceptance  by  the  authorities  in  making  repairs  and  build- 
ing bridges  where  needed  along  the  line  of  the  road,  and  the  acquiescence 
of  the  grantors  of  the  owner  contesting  the  road,  fully  justified  the  jury 
in  inferring  a  dedication  and  the  existence  of  a  highway. 

2.  A  highway  may  be  lawfully  established  by  public  user  and  recog- 
nition by  the  public   authorities,  and  acquiescence  of  the  owners  of  the 
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land  over  which  it  passes.  No  express  words  of  dedication  are  necessary, 
and  consent  may  be  inferred  from  acquiescence,  and  user  by  the  public ; 
and  user  does  not  depend  upon  any  fixed  period  of  time. 

3.  Instructions.  Although  the  instructions  given  may  have  been 
more  numerous  than  they  ought  to  be,  and  some  of  them  not  as  accurately 
drawn  as  they  should  have  been,  yet  if  they  are  not  calculated  to  preju- 
dice the  other  party's  cause,  and  the  finding  of  the  jury  is  fully  warranted 
by  the  evidence,  this  will  furnish  no  sufficient  cause  for  a  reversal. 

Appeal  from  the  Circuit  Court  of  Tazewell  county ;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

This  was  an  action  of  trespass  commenced  before  a  justice 
of  the  peace  in  Tazewell  county,  by  George  Hiner  against 
Christopher  Jeanpert  and  William  Corney.  The  alleged  tres- 
pass consisted  in  the  breaking  down  of  the  fences  and  enter- 
ing the  close  of  the  plaintiff,  by  the  defendants.  The  act  was 
justified  upon  the  ground  that  the  place  where  the  alleged 
trespass  was  committed  was  a  public  highway.  The  cause 
was  removed  into  the  Circuit  Court,  where  a  trial  resulted  in 
a  verdict  and  judgment  in  favor  of  the  defendants.  The 
plaintiff  appealed. 

Mr.  John  B.  Cohrs,  for  the  appellant. 

Mr.  G.  F.  Saltonstall,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

There  is  but  a  single  question  presented  by  this  record.  It 
is  whether  there  was  a  public  road  at  the  place  where  the 
trespass  was  committed.  It  is  a  question  of  fact,  and  has 
been  passed  upon  by  two  juries,  both  of  whom  found  the  ex- 
istence of  the  road,  and  we  are  unwilling  to  disturb  their 
finding  on  account  of  any  error  assigned. 

The  evidence  of  a  number  of  witnesses  familiar  with  the 
premises  was  taken,  and  it  appears  that  there  was  a  traveled 
road  at  the  point  in  dispute  for  many  years — one  witness 
fixing  the  period  at  thirty-eight  years,  and  two  others  fixing 
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it  at  over  thirty  years.  It  was  not  a  mere  neighborhood 
track  through  uninclosed  woodland,  where  people  traveled 
as  best  suited  their  convenience,  but  a  well  defined,  traveled 
road  between  important  points  in  the  neighborhood.  The 
travel  varied  but  little,  not  more  than  usual,  from  the  main 
beaten  track.  The  public  authorities,  with  the  knowledge 
of  the  former  owners  of  the  land,  did  work  on  the  road  as  a 
public  highway,  made  repairs  and  built  bridges  where  needed, 
not,  perhaps,  on  the  land  owned  by  appellant,  but  near  by. 
During  the  entire  period  mentioned  by  the  several  witnesses, 
the  owners  of  the  land  over  which  the  road  passes,  with  only 
a  few  exceptions,  acquiesced  in  its  use  by  the  public  with  the 
knowledge  that  the  authorities  claimed  to  exercise  jurisdic- 
tion over  it  as  a  public  highway. 

From  the  long  user  by  the  public  and  the  acts  of  accept- 
ance by  the  authorities  in  making  repairs  and  building 
bridges  where  needed  along  the  line  of  the  road,  and  the 
acquiescence  of  the  grantors  of  appellant,  the  jury  were 
fully  authorized  to  infer  a  dedication,  and  the  existence  of  a 
lawful  highw^ay  at  the  point  where  the  alleged  trespasses  were 
committed.  Warren  v.  The  Trustees  of  Jacksonville,  15  111.  240; 
Alvord  y,  Ashley,  17  111.  363;  Dimon  v.  The  People,  17  111. 
416. 

A  highway  may  be  laAvfuUy  established  by  public  user  and 
recognition  by  the  public  authorities,  and  acquiescence  of 
the  owners  of  the  land  over  which  it  passes.  No  express  act 
of  dedication  is  necessary,  and  consent  may  be  implied  from 
acquiescence,  and  use?'  by  the  public,  and  the  user  does  not 
depend  upon  any  fixed  period  of  time.  The  appellant  himself 
recognized  the  existence  of  a  lawful  road  at  the  point  in  con- 
troversy by  the  act  of  signing  a  petition  to  be  presented  to  the 
proper  authorities  to  have  it  changed. 

Objections  are  taken  to  instructions  given  on  behalf  of 
appellees.  While  they  are  much  more  numerous  than 
the  importance  of  the  case  required,  and  some  of  them  not  as 
accurately  drawn  as  they  should  have  been,  we  can  discover 
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nothing  in  them  that  was  calculated  to  prejudice  the  cause 
of  appellant  before  the  jury.  It  would  be  a  singularly 
constituted  mind  that  could  have  been  misled  from  the  true 
issues  involved  by  any  error  pointed  out  in  the  series  of  in- 
structions.    Indeed  we  do  not  think  the  jury  were  misled. 

The  verdict  is  fully  warranted  by  the  evidence,  and  no  error 
appearing  in  the  instructions  that  could  materially  affect  the 
merits  of  the  case,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Chaeles  Bradley 

V. 

John  E.  Baebour. 

1.  Pleading — sufficiency/  of  a  plea  of  non-assumpsit.  To  a  declaration 
counting  upon  a  joint  liability  as  partners,  the  defendant,  who  was  alone 
served  with  process,  filed  the  plea  of  the  general  issue,  which,  after  the 
formal  part,  alleged  "  that  he  did  not  undertake  and  promise  in  manner 
and  form  as  the  said  plaintift'  hath  above  thereof  complained  against  him," 
etc.  The  circuit  court  sustained  a  special  demurrer  to  this  plea,  because 
the  defendant  did  not  aver  that  he,  together  with  his  co-defendant,  did 
not  undertake  or  promise:  Held,  that  the  court  erred  in  sustaining  the 
demurrer. 

2.  Same — office  of  the  words^  "  manner  and  formy  It  is  a  form  com- 
monly  in  use  to  aver  that  the  party  did  not  do  so  and  so,  "  in  manner  and 
form,"  as  alleged.  The  use  of  those  words  covers  matters  of  both  sub- 
stance and  form,  and  saves  the  necessity  of  repeating  at  length  the  allega- 
tions sought  to  be  brought  witliin  the  scope  of  the  traverse. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
William  A.  Porter,  Judge,  presiding. 
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Messrs.  Knowlton,  Smith  &  Scales,  for  the  appellant. 

Messrs.  King,  Scott  &  Payson,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  assumpsit,  against  two  defendants,  the  declaration 
counting  upon  a  joint  liability  upon  a  promissory  note  alleged 
to  have  been  made  by  them  as  partners.  Appellant,  Bradley, 
was  alone  served  with  process.  He  appeared,  and  filed  the 
plea  of  the  general  issue,  which,  after  the  formal  part,  was  as 
follows:  ^'That  he  did  not  undertake  one?  promise  in  man- 
ner and  form  as  the  said  plaintiff  hath  above  thereof  com- 
plained against  him,^'  etc. 

To  this  plea  there  was  a  special  demurrer.  The  cause 
alleged  was,  ^'that  said  plea  simply  avers  that  said  defend- 
ant Bradley,  did  not  undertake  or  promise,  etc.,  instead  of 
averring,  as  it  should  do,  that  he,  together  with  said  Lott 
Frost,  did  not  undertake  or  promise,  etc." 

The  court  below  sustained  the  demurrer  to  appellant's  plea, 
assessed  plaintiff^s  damages  and  rendered  judgment.  The  case 
was  brought  to  this  court  by  appeal,  and  various  errors  are 
assigned,  none  of  which  are  worthy  of  consideration,  except 
that  of  sustaining  the  demurrer  to  the  plea  of  non-assumpsit. 

It  has  been  held  that  the  omission  from  this  plea  of  the 
words,  ^^or  promise,'^  would  be  bad  on  demurrer,  but  that 
the  plaintiff  could  not  sign  judgment  as  for  want  of  plea. 
3  Chit.  PI.  908,  and  cases  in  notes.  But  that  is  not  here  one 
of  the  causes  for  demurrer;  for,  in  showing  cause  for  demur- 
rer, the  pleader  expressly  states  that  the  plea  ^^  avers  that 
said  defendant  Bradley,  did  not  undertake  or  promise,"  etc. 
If  the  plaintiff's  attorney  chose  to  construe  the  word  ^^and" 
as  ^^or,"  which  he  has  done,  it  must  be  regarded  as  a  waiver 
of  that  objection,  when  another  and  different  one  is  specified. 
We  do  not  think  the  cause  which  Avas  assigned  is  sufficient. 
The  precise  point  is  this:     The  declaration  was  upon  a  joint 
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promise  alleged  to  have  been  made  by  appellant,  and  another, 
who  was  not  served.  The  appellant,  by  his  plea,  says  that 
he  did  not  undertake  and  promise  in  manner  and  form  as  the 
plaintiff  had  in  his  declaration  complained  against  him. 

The  appellee's  counsel  insist  that  this  is  not  a  good  tra- 
verse of  the  declaration,  because  this  defendant  did  not  say 
that  he  and  Frost  did  not  undertake,  etc. 

If  the  averment  in  the  plea  had  been  as  appellee  says  it 
was  in  his  demurrer — ^^did  not  undertake  or  promise,'^  etc. — 
we  would  be  unable  to  see  why  it  was  not  a  complete  traverse 
of  the  joint  undertaking,  as  well  as  every  other  material  fact 
alleged  in  the  declaration. 

It  is  a  form  commonly  in  use  to  aver  that  the  party  did  not 
do  so  and  so,  ^Mn  manner  and  form"  as  alleged.  The  use 
of  those  words  covers  matters  of  both  substance  and  form,  and 
saves  the  necessity  of  repeating  at  length  the  allegations  sought 
to  be  brought  within  the  scope  of  the  traverse.  Stephens  on 
PL  pp.  52,  189. 

The  case  of  Butman  v.  Abbot,  2  Greenlf.  362,  cited  for  ap- 
pellee, is  one,  if  a  decision  upon  the  point,  we  could  not 
approve:  It  is  sustained  by  neither  reason  nor  authority,  and 
pushes  technicality  to  an  extreme  degree.  But  the  case  went 
off  upon  other  points,  and  what  the  judge  says  about  such  a 
plea  being  bad  on  demurrer,  is  mere  obiter. 

We  are  of  opinion  that  the  court  erred  in  sustaining  the 
demurrer  to  the  plea  of  non-assumpsit. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Statement  of  the  case. 


The  City  of  Ottawa 

V. 

John  Sweely  et  al, 

1,  Damages,  excessive— ;/br  personal  injury  tTirougJi  negligence  of  city. 
Where  the  plaintiff  received  a  fall  upon  the  sidewalk,  in  consequence  of 
the  negligence  of  the  city  authorities  in  keeping  the  same  in  proper  repair, 
causing  the  loss  of  the  use  of  her  arm,  from  a  gradual  wasting  away  of 
the  muscles,  attended  with  constant  pain,  a  verdict  for  $3200  damages  was 
held  not  excessive  as  compensation  for  the  actual  injury  sustained. 

3.  In  cases  of  personal  injuries  arising  from  negligence  in  municipal 
corporations,  the  damages  must  be  such  as  to  afford  compensation.  They 
must  be  commensurate  with  the  injury.  For  injuries  to  the  person,  it  is 
extremely  difficult,  if  not  impossible,  to  fix  any  limit  other  than  the  char- 
acter  of  the  injury. 

3.  New  trial — in  cases  of  tort.  Verdicts  in  cases  of  tort  are  not  be- 
yond the  control  of  the  courts ;  but  they  should  be  allowed  to  stand,  unless 
they  are  grossly  erroneous,  or  there  is  a  palpable  misconception  of  the 
testimony,  or  they  are  the  plain  result  of  passion  or  prejudice. 

Appeal  from  the  Circuit  Court  of  Grundy  county;  the  Hon. 
JosiAH  McRoBERTS,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  the  appellees  against 
the  appellant,  commenced  in  the  county  court  of  La  Salle 
county,  and  taken,  by  change  of  venue,  to  the  circuit  court 
of  Grundy  county. 

The  declaration  alleged,  in  substance,  that,  on  October  22, 
1869,  the  defendant  was,  and  for  a  long  time  had  been,  a  cor- 
poration in  La  Salle  county;  that  within  the  corporate  limits 
of  defendant  there  was,  at  the  time,  etc.,  a  certain  sidewalk 
along  Main  street;  that  it  was  the  duty  of  defendant  to  keep 
and  maintain  said  sidewalk  in  good  order;  but  defendant, 
disregarding  its  duty  in  that  respect,  negligently  allowed  said 
sidewalk  to  become  out  of  repair,  and  negligently  allowed  a 
certain  plank  in  said  walk  to  remain  in  a  loose  and  danger- 
ous  condition;  that   on,  etc.,  the  plaintiff  Hannah   Sweely, 


1872.J  City  of  Ottawa  v.  Sweely  et  ciL  435 

Opinion  of  tJie  Court. 

wife  of  the  plaintiff  John  Sweely,  while  passing  over  and 
along  said  sidewalk,  with  reasonable  care,  stepped  upon  and 
against  said  plank,  and  was,  without  her  fault,  tripped  and 
thrown  with  great  violence,  etc.,  and  injured  her  person,  arm 
and  hand,  and  that,  by  reason  of  said  injuries,  she  will  lose 
the  use  of  said  arm  and  hand,  to  the  damage  of  plaintiffs 
115,000,  etc. 

Messrs.  Dickey,  Boyle  &  Richolson,  for  the  appellant. 
Mr.  E.  F.  Bull,  and  Mr.  S.  W.  Harris,  for  the  appellees. 
Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

This  suit  was  brought  to  recover  damages  for  injuries  re- 
sulting from  a  fall  occasioned  by  a  defective  sidewalk.  The 
liability  of  the  city  to  some  judgment  is  proved  beyond  con- 
troversy. Negligence  sufficient  to  create  a  liability,  to  some 
extent,  is  virtually  conceded. 

The  question  seriously,  earnestly  and  ably  urged  upon  our 
consideration,  is  as  to  the  excessive  amount  of  the  verdict. 
We  have  read,  with  care  and  deliberation,  the  testimony,  for 
the  purpose  of  determining  the  fairn,ess  and  justice  of  the 
finding. 

There  have  been  two  trials  before  a  jury.  The  first  ver- 
dict was  for  $'8300,  when  the  court  granted  a  new  trial.  The 
verdict  at  the  last  trial  was  for  $3200.  The  able  and  learned 
judge  below,  who  heard  all  the  evidence,  and  who  was  fully 
cognizant  of  the  feeling  and  interest,  and  capacity,  of  the 
several  witnesses,  and  knew  their  means  of  information  as  to 
the  particular  injury,  refused  to  disturb  the  verdict.  Why 
should  we  do  so  ?  The  power  is  conferred  upon  us  by  the 
statute,  but  it  should  be  exercised  with  caution  and  prudence, 
and  not  arbitrarily. 

It  is  said  that  the  verdict  must  have  been  the  result  either 
of  sympathy  for  the  distressed  woman,  who  exhibited  her 
emaciated  arm  and  hand  before  the  jury,  or  of  prejudice 
against  the  municipality. 
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Prejudice  and  passion  should  never  influence  the  delibera- 
tion or  determine  the  conclusion  of  a  jury;  and  if  a  court 
can  discover  them  lurking  anywhere,  the  verdict  should  be 
set  aside.  There  is  none  apparent  in  this  case,  unless  it  be 
inferred  from  the  amount  of  damages. 

The  injury,  if  the  result  of  the  fall,  is  the  loss  of  the  use 
of  an  arm,  perhaps  during  life.  If  the  condition  of  the  hand 
and  arm  is  attributable  wholly  to  the  fall,  is  it  true  that  the 
damages  are  excessive  ?  How  shall  the  loss  sustained  be 
measured  ?  By  what  process,  in  arithmetic,  shall  we  sum  it 
up?  Who  would  exchange  an  arm  or  a  leg  for  the  paltry 
sum?  There  is  no  absolute  rule  to  guide;  no  basis  upon 
which  to  build;  no  principle  which  can  control  all  cases. 
The  damages  must  be  such  as  to  afford  compensation.  They 
must  be  commensurate  with  the  injury.  For  injuries  to  the 
person,  it  is  extremely  difficult,  if  not  impossible,  to  fix  any 
limit,  other  than  the  character  of  the  injury.  We  should  be 
reluctant  to  hold  that  the  sum  given  was  excessive  compensa- 
tion for  the  loss  of  an  arm. 

It  must  not  be  supposed,  however,  that  verdicts  in  cases  of 
torts  are  beyond  control;  but  they  should  stand,  unless  they 
are  grossly  erroneous,  or  there  is  a  palpable  misconception  of 
the  testimony,  or  they  are  the  result  plainly  of  passion  or 
prejudice. 

But  it  is  strenuously  contended  that  the  woman,  for  years 
prior  to  the  injury,  had  in  her  hand  progressive  paralysis; 
that  it  was  incurable;  that  the  treatment  for  it  had  only  a 
temporary  effect;  that  the  fall  did  not,  and  could  not,  cause 
the  present  paralysis,  and  that  the  present  condition  of  the 
arm  is  the  result  of  the  former  paralysis  of  the  hand,  and  not 
of  the  injury.  These  positions  are  sustained,  to  a  very  great 
extent,  by  the  medical  witnesses  called  by  the  defendant.  One 
of  them  went  so  far  as  to  deny,  and  express  disbelief  in,  the 
sworn  statement  of  the  party  injured  as  toher  soreness,  be- 
cause it  was  in  opposition  to  his  theory,  built,  as  he  said,  upon 
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all  the  testimony  that  had  been  recorded,  and  upon  his  own 
observation  and  experience. 

A  very  strong  case,  indeed,  was  established  by  these  wit- 
nesses against  any  probable,  if  not  possible,  injury  from  the 
fall,  if  their  theories  are  to  be  taken  as  truth.  Can  the 
theories  be  accepted  as  absolutely  true  ?  Can.  they  be  re- 
ceived to  overthrow  the  positive  and  sworn  statements  of  the 
injured  party  and  her  husband  as  to  the  pain  and  soreness  of 
the  affected  part,  consequent  upon  the  fall?  Is  theory  to  be 
taken  instead  of  actual  sensation  ? 

The  medical  witnesses  testified  as  experts,  and  upon  the 
supposition  that  the  woman  had  paralysis  for  near  four  years 
before  the  fall  upon  the  sidewalk;  that  she  had  not  only  lost 
the  use  of  her  hand,  but  it  had  become  smaller  than  the 
other,  and,  to  a  certain  extent,  had  withered  away,  and  that 
there  was  a  wasting  of  the  muscles.  Such  was  the  supposi- 
titious case  to  elicit  the  opinions  of  the  experts. 

What  were  the  facts  as  obtained  from  a  witness  who  per- 
sonally examined  the  party,  and  to  whom  she  came  for  treat- 
ment just  before  the  accident?  For  three  years  prior  to 
this  time  there  had  been  some  want  of  action  in  the  hand — 
an  inability  to  grasp  things.  Dr.  Olin,  who  saw  her  and 
treated  her  from  two  to  four  weeks,  testified  that,  during  the 
fall  before  the  accident  in  October,  the  arm  was  full  and  the 
hand  also — full  muscular  development  of  the  parts — no  atro- 
phy— no  wasting  of  the  muscles  of  the  arm  or  hand — nothing 
more  than  would  be  in  a  hand  which  was  not  used;  and  that 
there  was  a  gradual  and  perceptible  improvement  under  his 
treatment. 

The  experts  testify  upon  the  supposition  that  there  was 
atrophy  at  the  time  of  the  fall,  and  that  it  is  a  necessary  con- 
sequence of  paralysis.  This  wasting  of  the  muscles  would, 
then,  certainly  have  exhibited  itself  before  the  lapse  of  four 
years  from  the  commencement  of  the  affection. 

One  of  the  experts  testified  that  paralysis,  in  and  of  itself, 
is  not  painful;  another,  that  the  books  represent,  as  a  general 
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rule,  that  it  is  not  painful,  but  expressed  his  opinion  that  if 
the  paralysis  was  not  perfect,  and  the  nerves  of  sensation  were 
intact,  it  is  liable,  as  any  other  disease,  to  have  pain. 

If  the  woman  and  her  husband,  and  Dr.  Olin,  are  to  be 
credited,  this  was  not  a  case  of  perfect  paralysis,  even  after 
the  fall,  or  there  would  have  been  no  pain.  The  fall,  then, 
must  have  improved  and  benefited  the  paralysis  which  existed 
before,  according  to  theory.  The  direct  testimony  is  that, 
before  the  injury,  there  was  no  sensation  of  pain;  afterwards, 
it  was  constant. 

The  experts  were  forced  to  this  dilemma.  If  the  testimony 
was  true,  they  must  abandon  their  theory.  Hence,  they  chose 
to  adhere  to  theory,  and  deny  any  belief  in  the  sworn  state- 
ment of  the  woman  who  actually  experienced  the  suffering, 
and  the  husband,  who  witnessed  it.  The  theory  adopted  was 
that  there  must  have  been  pain  before  the  injury,  as  there 
could  have  been  none  afterwards,  except  of  a  temporary  char- 
acter. To  maintain  the  theory,  the  witnesses  must  be  pro- 
nounced perjured.     AVe  can  not  accept  the  conclusion. 

There  is,  likewise,  some  discrepancy  between  the  experts 
and  their  medical  books,  as  they  referred  to  them.  They 
stated  that  if  one  part  be  totally  paralyzed,  the  whole  body 
would  be  the  same;  and  if  one  part  be  partially  paralyzed,  the 
whole  body  would  be  the  same;  and  that  an  injury  to  the  arm, 
unless  it  severed  the  whole  arm,  and  crushed  it  badly  on  all 
sides,  could  not  produce  paralysis  of  the  arm  :  and  that  there 
is  scarcely  a  probability  of  the  cure  of  paralysis. 

Yet  medical  books  were  referred  to  which  speak  of  cases 
of  paralysis  which  have  been  cured ;  and  Dr.  Stout  admitted 
that  good  medical  authority  had  reported  cures  of  progressive 
paralysis;  and  Dr.  Paul  also  testified  that  there  are  reported 
cases  which  had  been  cured. 

Dr.  Hand  conceded  that  Dr^  Hammond,  in  his  work,  re- 
ported the  case  of  a  faro  dealer  who  had  paralysis  in  his 
thumb  and  forefinger,  from  a  long  and  continued  use  of  them; 
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and  also  a  case  of  paralysis,  or  partial  paralysis,  from  stand- 
ing on  one  leg  for  a  long  time. 

It  is  useless  further  to  recapitulate  the  evidence.  In  the 
midst  of  the  uncertainty  as  to  the  probable  effect  of  the  fall, 
and  the  real  character  of  the  disease  prior  to  the  injury,  we 
are  unwilling  to  disturb  the  verdict. 

The  jury  might  well  have  applied  the  ancient  proverb — 

"  When  Doctors  disagree, 
Disciples  then  are  free." 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Archibald    McCoy 

V. 

The  People  of  the   State  of  Illinois. 

Bastardy — sufficiency  of  evidence  to  sustain  charge.  In  a  prosecution  for 
bastardy,  the  only  proof  of  the  charge  was  the  unsupported  testimony  of 
the  complainant,  who  testified  that  she  gave  birth  to  the  child  on  the  15tli 
of  August,  1871 ;  that  it  was  the  result  of  a  single  act  of  illicit  intercourse 
with  the  defendant  in  the  middle  or  latter  part  of  November,  1870,  and 
that  that  was  the  only  time  she  ever  had  intercourse  with  defendant  or 
any  other  person.  The  defendant,  in  his  testimony,  denied  the  charge  in 
all  its  parts,  and  proved,  by  another  witness,  that  he  had  frequent  sexual 
intercourse  with  complainant  in  October  and  November,  1870,  and  that 
she  informed  him  of  her  pregnancy  and  asked  him  what  he  was  going  to 
do  about  it.  Two  other  witnesses  testified  that  they  surprised  her  in  sex- 
ual intercourse  with  another  person  in  October  or  November,  1870.  She 
informed  her  father  that  the  father  of  the  child  lived  in  a  different  county 
from  that  of  defendant.  Defendant's  witnesses  were  in  no  way  impeached, 
except  a  certain  matter  was  urged  against  their  credibility:  Held^  i\\^t 
taking  the  whole  testimony  together,  it  was  not  sufficient  to  sustain  a  ver- 
dict finding  the  defendant  to  be  the  father  of  the  child. 


440  McCoy  v.  The  People.  [Sept.  T., 

Opinion  of  tlie  Court. 

Appeal  from  the  Circuit  Court  of  Ogle  county ;  the  Hon. 
W.  W.  Heaton,  Judge,  presiding. 

Mr.  E.  r.  DuTCHEK,  and  Mr.  E.  F.  Bull,  for  the  appel- 
lant. 

Messrs.  Eustace,  Barge  &  Dixon,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  proof  of  the  charge  of  bastardy  made  in  this  case  rests 
upon  the  unsupported  testimony  of  the  complainant. 

She  testified  that  she  gave  birth  to  the  child  on  the  15th 
day  of  August,  1871 ;  that  it  was  the  result  of  a  single  act 
of  illicit  intercourse  between  herself  and  the  defendant,  in 
the  middle  or  latter  part  of  November,  1870,  and  that  that 
was  the  only  instance  of  such  intercourse  she  ever  had  with 
the  defendant  or  any  other  person. 

On  the  part  of  the  defense,  the  defendant,  by  his  own  testi- 
mony, denied  the  charge  in  all  its  parts. 

Another  witness  testified  that  he  himself  had  sexual  inter- 
course with  the  complainant  as  often  as  once,  and  sometimes 
twice,  a  week,  during  the  months  of  October  and  November, 
1870,  and  that  during  her  pregnancy  she  informed  him  of  her 
condition,  and  inquired  of  him  what  he  was  going  to  do  about 
it.  Two  other  witnesses  testify  to  having  surprised  the  com- 
plainant and  still  another  person  in  the  direct  act  of  sexual 
intercourse,  in  October  or  November,  1870. 

The  complainant  had  informed  her  own  father  that  the  father 
of  the  child  lived  at  Shannon,  in  another  county,  that  of  Carroll; 
in  consequence  of  which,  her  father  went  there  to  see  the  per- 
son on  the  subject.  The  defendant  never  lived  at  that  place, 
as  the  complainant  herself  testified.  This  was  a  circumstance 
aifecting  the  credibility  of  her  testimony. 

The  witnesses  on  the  part  of  the  defendant  were  in  no  way 
attempted  to  be  impeached,  save  that,  as  to  two  of  them,  it 
was  relied  upon  as  detracting  from  their  credibility,  that,  pre- 
vious to  the  making  of  the  complaint  in  this  case,  they  had 
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made  voluntary  affidavits,  before  a  justice  of  the  peace,  of  the 
facts  which  they  testified  to  on  the  trial. 

In  view  of  the  whole  testimony,  a  majority  of  the  court  re- 
gard it  as  too  unsatisfactory  to  fix  the  paternity  of  the  child 
upon  the  defendant,  and  the  court  below  should  have  set  aside 
the  verdict  as  being  clearly  against  the  weight  of  evidence, 
and  have  granted  a  new  trial. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Abraham  W.    Seaver 


Alfred  Spink. 

1.  Bankruptcy — conveyance,  under  sec.  35  of  the  lanlcrupt  act,  whether 
fraudulent  or  not.  Where  a  bankrupt  executed  a  deed  of  trust  to  secure  a 
'bona  fide  indebtedness  several  years  prior  to  the  filing  of  the  petition  in 
bankruptcy,  but  the  same  was  acknowledged  and  recorded  only  about  two 
months  prior  to  that  date,  and  there  was  no  complicity  on  the  part  of  the 
creditor  to  enable  the  debtor  to  procure  credit,  or  even  laches  on  his  part 
in  not  recording  the  deed,  from  the  fact  that  he  had  been  imposed  upon 
by  forged  certificates  of  acknowledgment  and  of  record :  Held.,  that  the 
deed  of  trust  was  not  afl'ected  by  the  35th  sec.  of  the  bankrupt  law,  but 
was  valid. 

3.  The  non-registry  of  a  deed  of  trust  in  no  way  aifects  its  validity  under 
the  bankrupt  law;  neither  does  the  fact  that  it  was  not  acknowledged  by  the 
grantor,  as  it  is  good  and  valid  between  the  parties,  and  also  as  to  creditors 
with  notice,  without  acknowledgment.^ 

3.  Registry  of  deed.  The  creditor  holding  a  deed  of  trust  is  under 
no  obligation  to  record  the  same  for  his  own  protection,  except  as  against 
subsequent  purchasers  and  judgment  creditors;  and  admitting  that  the 
assignee  in  bankruptcy  of  the  grantor  occupied  such  position,  yet  if  the 
instrument  is  recorded  before  the  filing  of  the  petition  in  bankruptcy,  the 
latter  can  claim  no  priorit}^  of  the  deed  of  trust. 
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Appeal  from  the  Circuit  Court  of  Winnebago  county;  the 
Hon.  William  Brown,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  the  appellee,  assignee 
in  bankruptcy  of  William  W.  Wood  &  Co.,  to  set  aside,  as 
fraudulent  and  void,  a  deed  of  trust  executed  by  William  W. 
Wood  and  wife  to  Rufus  Stratton,  to  secure  the  payment  of  a 
note  of  $8000,  payable  to  the  appellant.  The  grounds  upon 
which  this  deed  was  sought  to  be  avoided  under  the  bankrupt 
law  of  the  United  States,  appear  in  the  opinion.  The  cause 
was  heard  upon  the  bill,  answer  of  appellant,  replication 
thereto,  and  proofs,  and  decree  p7^o  confesso  as  to  the  other  de- 
fendants. The  court  below  held  the  deed  of  trust  fraudulent 
and  void  under  the  35th  section  of  the  bankrupt  act. 

Mr.  John  J.  McKinnon,  and  Mr.  A.  H.  Lawrence,  for 
the  appellant. 

Messrs.  Tenney,  McClellan  &  Tenney,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court: 

In  this  case  no  question  is  made  as  to  the  indebtedness  from 
Wood  to  Seaver,  but  it  is  contended  that  the  deed  of  trust  is 
void  as  against  the  assignee  in  bankruptcy  of  Wood,  under 
the  35th  section  of  the  bankrupt  law.  That  section  avoids 
all  conveyances  by  the  bankrupt  made  within  four  months 
prior  to  filing  the  petition,  for  the  purpose  of  giving  a  prefer- 
ence to  any  creditor,  if  such  creditor  has  reasonable  cause  to 
believe  the  grantor  is  insolvent,  and  the  conveyance  is  made 
in  fraud  of  the  bankrupt  law. 

In  the  case  at  bar  the  conveyance  was  in  fact  made  and  de- 
livered several  years  prior  to  the  filing  of  the  petition  in  bank- 
ruptcy, but  was  acknowledged  and  recorded  only  about  two 
months  prior  to  that  date. 

It  is  not  denied  that  Wood  was  insolvent,  or  that  Seaver 
knew  that  fact  at  the  date   of  recording.     All  presumption, 
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however,  of  complicity  with  Wood  for  the  purpose  of  enabling 
him  to  procure  credit,  or  even  of  laches  in  not  recording  the 
deed,  is  repelled  by  the  proof  that  Seaver,  who  lived  in  Mas- 
sachusetts, had  been  imposed  upon  by  forged  certificates  of 
acknowledgment  and  of  record.  Until  he  sent  his  agent  to 
collect  the  debt,  about  two  months  before  the  bankruptcy,  he 
supposed  his  deed  had  been  acknowledged  and  recorded  from 
the  time  of  its  execution. 

We  can  not  see  that  the  deed  of  trust  in  this  case  falls 
within  either  the  letter  or  spirit  of  the  35th  section  of  the 
bankrupt  act.  This  deed  was  not  made  within  four  months 
prior  to  filing  the  petition.  So  far  as  the  grantor  was  con- 
cerned, the  act  was  completed  when  the  deed  was  executed 
and  delivered,  and  Seaver  was  under  no  obligation  to  reduce 
the  deed  to  record  for  his  own  protection,  except  as  against 
subsequent  purchasers  or  judgment  creditors.  Admit  that 
the  assignee  in  bankruptcy  stands  in  the  position  of  either  or 
both  these  classes,  and  that  his  title  relates  back  to  filing  the 
petition,  still  he  can  claim  no  priority  over  the  deed  of  trust, 
recorded  as  it  was  before  the  petition  was  filed.  Our  statute 
gives  him  none,  and  the  35th  section  of  the  bankrupt  act  gives 
him  none.  That  avoids,  as  against  the  assignee,  only  instru- 
ments made  within  the  four  months  prior  to  the  petition.  But 
this  instrument  was  not  so  made.  It  was,  on  the  contrary, 
made  and  delivered  years  before,  and  its  non-registry  in  no 
way  affects  its  validity,  except  under  our  recording  laws.  Its 
validity  under  the  35th  section  of  the  bankrupt  act  does  not 
depend  upon  the  fact  of  registry,  and  no  other  provision  of 
that  act  is  cited  as  bearing  upon  this  question.  Registry  is 
important  only  under  our  own  statutes,  and  it  is  not  claimed 
that  the  deed  is  void  as  against  the  assignee  under  them. 

The  error  of  counsel  for  appellee  lies  in  the  assumption  that 
a  further  act  of  Wood  was  necessary  to  complete  the  deed, 
and  that  such  act  was  performed  by  him  within  the  four 
months  by  acknowledging  the  deed.  But  the  deed  was  wholly 
complete  without  such  acknowledgment,  and  if  recorded,  as 
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it  might  have  been,  would  have  been  notice  to  creditors  and 
purchasers.     (Sec.  28  Rev.  Stat,  of  1845.) 

The  only  consequence  of  a  want  of  the  usual  certificate  of 
acknowledgment  would  have  been  that  Seaver,  if  under  the 
necessity  of  using  the  deed  as  evidence,  would  have  been 
obliged  to  prove  its  execution. 

Counsel  speak  of  the  acknowledgment  by  Wood  as  "  indis- 
pensable,^^ and  say,  in  another  paragraph,  that  the  deed  "was 
void  as  to  creditors,  and  could  only  be  made  operative  by  the 
further  act  of  Wood.^'  They,  therefore,  insist  that  the  deed 
should  be  considered  as  made  by  Wood  within  the  four 
months.  But  this  is  all  an  error.  Wood^s  acknowledgement 
was  not  indispensable,  and  no  further  act  of  his  was  necessary 
to  make  the  deed  operative  as  to  creditors.  It  could  have 
been  recorded  without  his  acknowledgment,  and  would  have 
been  valid  without  registry,  even  as  against  creditors  and 
purchasers,  if  they  could  be  charged  with  actual  notice. 

The  views  we  have  expressed  are  in  precise  accordance  with 
an  opinion  delivered  in  a  similar  case  by  Mr.  Chief  Justice 
Cliase,  while  Holding  a  circuit  court  in  Virginia.  In  re  Wynne, 
9  American  Law  Register,  627  ;  cited  also  in  Bump  on  Bank- 
ruptcy, 402. 

Counsel  for  appellee  cite  the  case  of  Harvey  v.  Crane,  de- 
cided in  the  circuit  court  of  the  United  States  for  the  North- 
ern District  of  Illinois,  and  reported  in  3  Chicago  Legal 
News,  341,  as  holding  a  doctrine  contrary  to  that  announced 
in  the  case  of  Wynne.  But  on  examining  the  opinion  in  Har- 
vey V.  Crane,  supra,  we  find  the  question  presented  was  very 
different  from  that  before  us.  The  mortgage  in  question  there 
was  a  chattel  mortgage,  void  upon  its  face  as  to  creditors.  It 
was  valid  only  as  between  the  parties.  Whether  creditors 
had  notice  of  it  or  not,  was  immaterial^  as  it  was  but  a  blank 
piece  of  paper  as  to  them. 

In  the  case  before  us  the  deed  is  valid,  not  only  as  between 
the  parties,  but  as  to  creditors  and  purchasers  having  actual 
or  constructive  notice.     But  in  that  case  the  mortgagee  took 
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actual  possession  of  the  goods  under  his  void  mortgage  twenty- 
three  days  before  the  petition  in  bankruptcy  was  filed,  and 
the  question  was  as  to  the  effect  of  that  possession.  The  de- 
cision we  understand  to  be  expressly  placed  on  that  ground. 
The  question  was,  substantially,  what  it  would  have  been  if 
possession  had  been  transferred  without  a  mortgage.  The 
35th  section  of  the  act  therefore  applied. 

The  court  says,  in  conclusion,  that  the  defendant  can  not 
rely  on  the  mortgage,  because  it  is  invalid  under  the  law  of 
the  State,  nor  on  the  possession,  because  it  was  taken  under 
an  invalid  mortgage. 

As  we  understand  the  view  of  the  court,  the  possession  was 
thus  left  to  depend  on  the  validity  of  the  actual  transfer  made 
twenty-three  days  before  filing  the  petition,  and  this  transfer 
w^as  invalid  under  the  bankrupt  act. 

We  do  not  regard  that  case  as  in  conflict  with  the  views  we 
have  expressed  '^  It  turned  upon  difierent  questions  from  those 
presented  by  this  record. 

The  decree  of  the  circuit  court  is  reversed  and  the  bill  dis- 
missed. 

Decree  reversed. 

At  a  subsequent  term  it  was  ordered  that  the  foregoing 
order  of  reversal  and  dismissal  be  taken  to  mean  that  the  de- 
cree is  reversed  and  the  bill  dismissed  only  as  to  the  appellant, 
Seaver. 
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James  Ingkaham 

V. 

Henry  Luthee. 

Pleading  and  evidence — variance.  In  an  action  on  a  promissory  note 
against  the  maker,  where  the  plaintiff  declares  on  the  note  as  payable  to 
himself,  the  defendant  may,  under  the  general  issue,  prove  that  the  note 
was  payable  to  a  person  other  than  the  plaintiff,  and  such  being  the  evi- 
dence constitutes  a  variance  which  is  fatal  to  a  recovery. 

Appeal  from  the  Circuit  Court  of  Warren  county ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  William  Marshall,  for  the  appellant. 

Mr.  John  J.  Glenn,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellee  in  the 
Warren  circuit  court  against  appellant,  on  a  promissory  note 
payable  to ''  H.  Luther."  Appellant  filed  a  plea  of  non-assump- 
sit verified  by  affidavit,  and  on  the  trial  offered  to  prove  the  note 
was  executed  and  delivered  to  Hulbert  Luther,  and  not  to 
appellee,  but  the  court  rejected  the  testimony,  admitted  the 
note  in  evidence,  after  appellant  had  admitted  that  he  had 
signed  it.  The  jury  found  a  verdict  in  favor  of  the  plaintiff, 
and  the  court  below,  after  overruling  a  motion  for  a  new  trial, 
rendered  judgment  on  the  verdict,  and  defendant  prosecuted 
this  appeal. 

The  object  of  introducing  the  evidence  which  was  rejected 
was  to  prove  that  the  legal  title  to  the  note  sued  on,  was  in 
another  person,  and  that  appellee  had  no  legal  right  to  main- 
tain the  action  in  his  own  name.  See  Hilborn  v.  Keeler,  3 
Scam.  344;  Roosa  v.  Crist,  17  111.  451 ;  Keeler  v.  Campbell,  24 
111.  287.  It  is  an  elementary  rule  of  practice  that  an  action 
can  only  be  maintained  by  the  person  having  the  legal  title 
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to  the  chose  in  action  or  the  title  to  the  thing  in  dispute  or 
the  right  to  its  immediate  possession. 

Appellee  contends  that  advantage  could  only  be  taken  of 
tlie  fact  that  he  Avas  not  the  owner  of  the  note  by  plea  in 
abatement  for  a  misnomer.  This  is  not  a  question  of  mis- 
nomer, but  a  question  of  variance.  Appellee  avers  in  his 
declaration  that  the  note  was  payable  to  him,  which  was  de- 
nied by  the  general  issue,  and  appellant  had  the  right  under 
that  plea  to  prove  the  note  was  payable  to  another  person. 
It  was  so  held  in  Simmons  v.  Waterman,  17  111.  371.  That 
case  is  in  point,  and  must  control  the  decision  of  this.  The 
court  below  having  erred  in  rejecting  the  evidence  offered  by 
appellant,  the  judgment  of  that  court  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


David  G.  Wells 


Henky  S.  Carpenter. 

1.  Partnership — sale  by  one  to  the  other  'partner  after  dissolution. — 
remedy  whether  legal  or  equitable.  A  and  B,  partners  in  the  grain  trade, 
and  flour  and  grocery  business,  dissolved  the  partnership  by  dividing  the 
business  so  that  A  took  the  grocery  business  on  his  own  account,  with 
all  its  profits  and  liabilities,  and  B  the  grain  business  on  the  same  terms. 
Soon  after,  A,  being  sick,  got  B  to  take  the  grocery  off  his  hands,  B  agree- 
ing to  pay  A  the  capital  he  had  put  into  the  original  partnership  in  pay- 
ment for  the  sale  of  the  grocery  to  him,  "  as  soon  as  he  could  do  so  with- 
out inconvenience :"  Held,  in  an  action  at  law  by  A  against  B  to  recover 
the  price  agreed  to  be  paid,  that  the  sale  had  no  connection  with  the  prior 
partnership  dealings,  or  at  least  not  such  a  connection  as  made  a  resort  to 
a  court  of  equity  necessarj^  it  not  being  necessary  to  adjust  the  losses  and 
profits  to  ascertain  the  capital  stock  put  in  by  A. 
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2.  Construction — rule  for  construing  contract.  The  true  principle  of 
sound  ethics  is,  to  give  a  contract  the  sense  in  which  the  person  making 
the  promise  Itjelieved  the  other  party  to  have  accepted  it,  if  he  in  fact  did 
so  understand  and  accept  it. 

3.  Contract — construed  as  to  time  of  payment.  Where  a  party  made  a 
sale,  the  purchaser  agreeing  to  pay  the  purchase  money  as  soon  as  he 
could  without  inconvenience,  and  the  proof  showed  that  the  purchaser 
told  the  witness  that  he  was  to  pay  the  seller  "  back  his  money  as  fast  as 
he  could  collect  it  up  and  get  straightened  up :"  Held,  that  from  this  it 
would  be  implied  that  payment  was  to  be  made  within  a  reasonable 
time,  and  the  suit  not  having  been  brought  until  one  year  after,  a  recovery 
was  aflarmed  by  this  court. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
JosiAH  McRoBERTSj  Judge,  presiding. 

Mr.  Thomas  H.  Hutchins,  and  Mr.  G.  D.  A.  Parks,  for 
the  appellant. 

Messrs.  Olin  &  Phelps,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  in  the  Will  circuit  court, 
brought  by  Wells  against  Carpenter,  who  had  been  partners 
in  a  grocery  store,  for  Wells'  share  of  the  stock  which  Wells 
had  sold  to  Carpenter  after  dissolution  of  the  partnership. 

These  parties  had  been  partners  in  the  grain  trade,  and 
flour  and  grocery  business,  into  which  Wells  had  put  three 
thousand  six  hundred  and  seventy-six  ifo  dollars  as  his  pro- 
portion of  the  capital.  The  partnership  commenced  about 
the  middle  of  May,  1868,  and  was  dissolved  about  the  last 
day  of  June  of  the  same  year  ;  Carpenter  to  assume  the  grain 
business  with  all  its  profits  and  liabilities,  and  Wells  the 
grocery  business  on  the  same  conditions. 

This  was  fully  carried  out.  In  about  one  week  after  Wells 
had  taken  the  grocery  under  his  control,  from  sickness  or 
other  cause,  he  was  unwilling  to  give  it  any  further  attention, 
and  proposed  to  Carpenter  "  to  take  it  off  his  hands.''     This, 
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after  considerable  discussion  and  hesitation,  Carpenter  con- 
sented to  do,  agreeing  at  the  same  time  to  return  to  Wells 
the  money  he  had  put  into  the  concern  ^^as  soon  as  he  could 
without  inconvenience." 

Wells  then  retired  wholly  from  the  business,  Carpenter 
conducting  it  on  his  own  account. 

In  about  three  weeks  subsequent  to  this,  on  the  27th  of 
July,  Carpenter  sold  the  entire  grocery  store  to  Clark  and 
Moreland,  and  put  them  in  possession.  Wells  had  nothing 
to  do  with  this  sale.  The  purchasers  paid  Carpenter,  and 
Wells'  name  was  not  mentioned  in  the  transaction.  They 
were  a  week  or  ten  days  negotiating  before  they  purchased. 
After  this  sale  to  Clark  and  Moreland  neither  AYells  nor 
Carpenter  had  any  thing  to  do  with  the  store.  Moreland  paid 
in  part  with  land  which  he  conveyed  to  Carpenter. 

The  defendant  rested  his  defense  on  the  ground  that  plain- 
tiff's claim  grew  out  of  a  partnership  transaction,  or  business 
which  had  never  been  settled ;  that  there  never  had  been  a 
balance  struck  between  them,  and  that  defendant  never  prom- 
ised to  pay  any  specified  sum. 

The  court  trying  the  cause,  a  jury  having  been  waived, 
found  for  the  plaintiff,  and  assessed  his  damages  at  the  amount 
of  his  capital  stock  with  interest. 

The  defendant  .appeals,  and  makes  the  same  point  here, 
that  it  was  a  partnership  transaction,  and  no  balance  having 
been  ascertained,  and  no  promise  to  pay  any  specified  sum, 
an  action  at  law  can  not  be  maintained,  the  only  remedy  being 
in  equity. 

It  is  true,  a  partnership  once  existed  between  these  parties, 
the  plaintiff  selling  out  his  interest  to  the  defendant,  his  co- 
partner, and  he  taking  exclusive  possession  of  the  concern, 
and  disposing  of  it  soon  after  to  Clark  and  Moreland. 

This  trade,  it  does  not  seem  to  us,  has  any  connection  with 
their  dealng,  as  partners,  and  such  as  could  only  be  adjusted 
in  chancery.  It  was  made  when  no  partnership  existed 
29—  65th  III. 
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between  thenij  for  Wells  conducted  the  grocery  business  until 
July  8th  on  his  own  separate  account  and  individual  re- 
sponsibility. When  the  arrangement  was  made  between  them, 
on  or  about  the  first  of  July,  the  partnership  was  thereby  dis- 
solved, and  Wells,  taking  the  grocery  as  his  own,  had  as  much 
right  to  sell  it  to  his  former  partner  in  the  concern,  as  he  had 
to  sell  to  him  a  horse  or  a  farm. 

We  are  satisfied  the  rule  that  one  partner  can  not  bring  an 
action  at  law  against  another  partner  except  for  a  balance 
struck  and  a  promise  to  pay  it,  has  no  application.  The  reason 
of  that  rule  has  no  existence  here,  because  in  order  to  ascertain 
the  amount  appellee  is  entitled  to  receive  of  appellant,  no 
examination  of  partnership  accounts  is  necessary,  nor  any 
inquiry  into  profits  and  losses,  nor  into  any  matter  growing 
out  of  a  partnership  concern.  No  losses  can  be  set  up  against 
appellee's  claim,  no  investigation  of  accounts  is  involved,  but 
the  simple  demand  is,  that  appellant  shall  pay  to  appellee 
the  amount  he  put  into  the  grocery,  and  which  appellant 
promised  to  do.     Lintner  v.  MUlikin,  47  111,  178-184. 

But  it  is  insisted  by  appellant,  but  we  suppose  not  seriously, 
that  he  was  to  pay  for  this  stock  when  it  was  convenient. 
Wells  did  testify,  when  he  sold  out  to  appellant,  he  left  it 
all  in  his  hands  with  the  understanding  he  was  to  pay  him 
back  his  money  as  soon  as  he  could  without  inconvenience. 
Who  was  to  determine  the  question  of  inconvenience  ?  AVhat 
the  parties  meant  appears  from  Cagwin's  testimony,  w^ho  says 
that  Carpenter  told  him  he  was  to  pay  Wells  back  his  money 
as  fast  as  he  could  collect  it  up  and  get  straightened  up.  This 
would  imply  a  reasonable  time,  and  one  year  elapsed  before 
suit  was  brought.  This  must  have  been  the  sense  in  which 
the  contract  was  understood  by  the  parties.  The  true  prin- 
ciple of  sound  ethics  is  to  give  the  contract  the  sense  in  which 
the  person  making  the  promise  believed  the  other  party  to 
have  accepted  it,  if  he  in  fact  did  so  understand  and  accept 
it.     2  Kent's  Com.  556. 
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Appellant's  understanding  of  it  is  shown  by  the  testi- 
mony of  Cagwin,  and  it  harmonizes  with  appellee's  under- 
standing, as  he  gave  appellant  one  year  ^^to  collect  and  get 
straightened  up." 

There  is  no  well  founded  pretense  that  the  contract  was 
without  consideration.  The  property  was  sold  to  appellant, 
he  took  it  into  his  own  exclusive  possession,  and  in  a  few 
days  thereafter  sold  it  as  his  property  to  Clark  and  Moreland, 
and  received  payment  therefor.  Justice  requires  he  should 
pay  appellee. 

The  error  or  shortage  supposed  to  have  been  discovered  in 
appellee's  account  amounts  to  nothing.  Appellant  was  to  pay 
back  the  amount  appellee  had  put  in- — no  more,  no  less.  He 
has  proved  what  he  put  in,  and  for  that  the  court  below  ren- 
dered a  judgment. 

We  can  not  perceive  any  error  in  the  record,  and  must 
affirm  the  judgment. 

Judgment  affirmed. 


Henry  S.  Carpenter 
David  Gr.  Wells. 

1.  Partnership — whether  a  debt  is  a  partnership  affair.  The  defendant 
in  this  case,  on  settlement  w^th  A  &  B,  partners  in  the  grain  business,  was 
found  indebted  to  them  in  seven  or  eight  hundred  dollars,  and  as  A  was 
about  retiring  from  the  firm,  the  defendant  agreed  to  pay  the  same  to  him 
with  the  assent  of  B.  A  then  entered  into  partnership  with  the  defendant, 
and  after  the  dissolution  of  the  latter  firm  A  sued  him  for  the  same.  The 
defendant  set  up  that  the  debt  was  transferred  to  the  late  firm,  and  went 
into  it  as  partnership  assets,  and  therefore  no  adjustment  of  the  matter 
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could  be  had  at  law:  Reld,  that  it  was  incumbent  on  the  defendant  to 
show  that  this  debt  went  into  the  firm  account,  or  was  used  in  the  concern, 
by  competent  proof,  to  defeat  a  recovery. 

2.  Jurisdiction — right  to  reduce  demand  to  bring  it  within  jurisdiction 
of  justice  of  the  peace.  A  creditor  has  the  right  to  reduce  his  claim  in  or- 
der to  bring  it  within  the  jurisdiction  of  a  justice  of  the  peace. 

Appeal  from  tlie  Circuit  Court  of  Will  county;  the  Hon. 
JosiAH  McEoBERTS,  Judge^  presiding. 

Mr.  Thomas  H.  Hutchins,  and  Mr.  G.  D.  A.  Parks,  for 
the  appellant. 

Messrs.  Olin  &  Phelps,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  theory  of  appellant  in  this  case  is  the  same  as  in  the 
next  preceding  case,  that  it  was  a  partnership  affair,  and  no 
adjustment  thereof  can  be  had  in  an  action  at  law. 

The  facts  are  briefly  these  :  Appellee  had  been  a  partner 
with  one  Cagwin,  in  the  grain  business.  Appellant  was  a  cus- 
tomer of  that  firm,  and  became  indebted  to  it  in  the  sum  of 
seven  or  eight  hundred  dollars  on  a  balance  struck.  This 
sum  appellant  agreed  to  pay  appellee,  he  then  retiring  from 
the  firm  of  Cagwin  &  Wells.  On  his  doing  so,  he  went  into 
partnership  with  appellant  in  the  grain  trade  and  flour  and 
grocery  business.  In  a  few  weeks  thereafter,  this  firm  was 
dissolved,  under  circumstances  detailed  in  the  preceding  case. 

The  amount  being  above  the  jurisdiction  of  a  justice  of  the 
peace,  the  claim  was  reduced  to  six  hundred  dollars,  to  bring 
it  within  that  jurisdiction,  and  a  judgment  had  for  that 
amount,  which,  on  appeal  to  the  circuit  court,  was  affirmed. 

Defendant  brings  the  record  here  and  makes  this  as  his 
principal  point,  that  this  debt,  so  due  by  him  to  Cagwin  <fe 
Wells,  and  which  he  had  assumed  to  pay  to  Wells,  was,  by 
the  consent  and  agreement  of  these  parties  when  they  formed 
their  co-partnership,  taken  and  considered  as  so  much  capital 
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put  into  the  concern  by  Wells^  and  on  this  hinges  the  whole 
controversy. 

The  proof  is  overwhelming,  whatever  the  intention  of  the 
parties  may  have  been  at  the  outset,  that  this  sum  never  did 
go  to  the  credit  of  appellee  on  the  books  of  the  concern,  nor 
was  it  used  in  the  concern  during  the  continuance  of  their 
partnership.  It  is  a  bald  case  of  a  promise  to  pay  an  honest 
debt,  and  that  promise  unfulfilled.  This  eight  hundred  dol- 
lars, as  the  proof  conclusively  shows,  never  did  go  into  the 
firm  account,  or  into  the  business  of  the  firm.  If  it  did,  it 
was  the  duty  of  appellant  to  show  it  by  competent  testimony. 
This  he  has  wholly  failed  to  do. 

As  to  the  right  of  a  creditor  to  reduce  his  claim  in  order  to 

bring  it  within  the  jurisdiction  of  a  justice  of  the  peace,  see 

Raymond  v.  Strobel,  24  111.  113. 

The  judgment  must  be  affirmed. 

Judgment  affirmed,    . 


The  Chicago  Building  Society 

V. 

Hee^ky  a.  Orowell. 

1.  CouponATiO'!^,  FUiYAT'E— power  to  contract  for  insurance.  Under  the 
act  of  1869,  authorizing  the  formation  of  incorporated  companies,  for  the 
accumulation  of  a  fund  with  which  to  purchase  real  estate  in  large  tracts, 
paying  off  incumbrances  thereon,  and  the  sub-division  of  the  same  into 
lots  suitable  for  homesteads,  and  the  distribution  of  such  lots  among  the 
shareholders,  or  to  aid  the  shareholders  in  acquiring  real  estate,  making 
improvements  thereon  and  removing  incumbrances  therefrom,  a  company 
was  incorporated,  .who  made  a  loan,  taking  a  deed  of  trust  to  secure  its 
payment,  and  providing  therein  that  the  borrower  should  insure  the  build- 
ings.   The  secretary  of  the  company  insured  for  the  first  year,  charging 
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the  premium  to  the  borrower,  and  insisted  upon  the  right  to  insure  for  the 
next  year,  to  which  tlie  borrower  at  first  objected,  but  finally  assented  upon 
the  secretary  agreeing  to  make  the  insurance.  The  latter  failed  to  do  so, 
the  buildings  were  destroyed  by  fire,  when  the  borrower  sued  the  com- 
pany for  a  failure  to  insure.  The  company  objected  that  it  had  no 
authority  to  make  such  a  contract :  Held,  that,  as  the  company  was  author- 
ized to  make  the  loan  and  provide  for  the  security  of  the  same,  it  followed 
as  an  incident  that  it  had  the  right  to  provide  for  insuring  property  taken 
in  security,  and  that  an  action  would  lie  for  a  breach  of  the  agreement  to 
insure. 

2.  While  it  is  true  that  public  policy  requires  that  corporations  should 
be  confined  strictly  within  the  limits  of  their  charters,  and  not  be  allowed 
to  exercise  powers  beyond  those  expressly  conferred,  that  would  be  hurtful 
to  the  public  interest,  yet  where  they  have  exercised  powers  incidental  to 
those  conferred,  and  in  furtherance  of  the  general  objects  of  the  corpora- 
tion, although  the  subject  of  the  contract  may  not  be  within  any  express 
right  conferred,  they  will  be  estopped  from  denying  that  they  had  authority 
to  make  such  contracts. 

3.  Same — power  of  secretary  presumed  from  circumstances.  Where  it  ap- 
peared that  the  secretary  of  an  incorporated  company  had,  for  some  time 
prior,  been  making  similar  contracts  in  behalf  of  the  company,  he  having 
no  personal  interest  in  making  the  same,  and  the  company  received  the 
benefits  accruing  from  such  contracts  without  objection:  Held,  that  it 
would  be  inferred  that  he  acted  with  the  knowledge  of  the  directors,  and 
that  he  was  authorized  to  make  such  contracts. 

4.  Measure  op  damages — on  agreement  to  procure  an  insurance.  Where 
a  defendant  agreed  with  the  plaintiff  to  have  the  buildings  of  the  latter  in- 
sured in  some  good  company,  and  had  made  arrangements  with  a  company 
for  such  purpose,  but  before  the  same  was  effected  the  buildings  were 
burned,  and  it  appeared  that  the  company,  in  consequence  of  the  great  Chi- 
cago fire,  had  become  insolvent,  but  was  good  when  the  arrangement  was 
made :  Held,  that  the  sum  at  which  insurance  was  agreed  to  be  made  was 
not  the  proper  measure  of  damages,  but  only  such  dividend  as  the  insur- 
ance company  would  be  able  to  pay  in  case  the  insurance  had  been  per- 
fected before  the  loss. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

In  this  case  Henry  A.  Crowell  procured  a  loan  of  money 
from  the  Chicago  Building  Society,  for  which  he  gave  his  note 
secured  by  deed  of  trust  upon  certain  real  estate,  and  cove- 
nanted in  such  deed  to  keep  the  buildings  thereon  insured  in 
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such  company  or  companies  as  the  Building  Society  should 
designate.  By  a  subsequent  arrangement  the  society,  through 
its  secretary  and  managing  agent,  agreed  with  Crowell  to  pro- 
cure such  insurance  for  him  in  the  sum  of  $1000,  but  before 
the  same  was  effected  the  buildings  were  destroyed  by  fire. 
Crowell  thereupon  brought  suit  against  the  society  for  a  breach 
of  the  contract  to  procure  the  insurance,  and  a  trial  was  had 
which  resulted  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  $1000,  from  which  judgment  the  defendant  ap- 
pealed to  this  court. 

Mr.  James  B.  Bradwell,  for  the  appellant. 

Messrs.  Nissen  &  Barnum,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  principal  points  relied  on  to  reverse  this  judgment 
are — 

First — That  the  contract  made  by  the  building  society  to 
procure  the  insurance  upon  the  property  of  the  appellee  was 
ultra  vires,  not  incidental  to  the  purposes  of  the  corporation, 
nor  for  its  benefit,  of  which  the  appellee,  being  a  member  of 
the  company,  was  bound  to  take  notice. 

Second — In  any  event,  the  damages  found  by  the  jury  are 
excessive. 

The  jury  having  found  the  facts,  we  must  regard  the  con- 
tract as  having  been  made  as  alleged  in  the  declaration. 
There  is,  however,  no  serious  dispute  in  the  evidence  as  to 
the  nature  and  terms  of  the  contract  between  the  parties. 

Appellant  is  a  building  society  incorporated  under  the  act 
of  1869,  entitled  '^An  act  to  authorize  the  formation  of  cor- 
porations to  provide  the  members  thereof  with  homesteads  or 
lots  of  land  suitable  for  homesteads." 

Section  one  provides  "  that  any  number  of  persons  not  less 
than  three  may  associate  and  form  themselves  into  an  incor- 
porated company,  for  the  purpose  of  accumulating  a  fund  for 
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the  purchase  of  real  estate  in  large  tracts,  paying  off  incum- 
brances thereon,  and  the  sub-division  thereof  into  lots  and 
parcels  suitable  for  homesteads,  and  the  distribution  of  such 
lots  or  parcels  among  the  shareholders  or  to  aid  the  share- 
holders in  acquiring  real  estate,  making  improvements  thereon 
and  removin-g  incumbrances  therefrom/' 

The  objects  of  said  corporation  are  stated  in  article  two  of 
its  articles  of  association,  which  is  as  follows : 

^^  Article  2.  Its  object  shall  be  to  facilitate  the  increase  of 
capital  by  accumulation,  to  assist  members  thereof  in  the  ac- 
quisition of  real  estate,  in  the  erection  of  buildings,  and  in 
the  removal  of  incumbrances  upon  proi)erty  already  held  by 
them;  and  for  these  purposes,  to  enable  them  to  receive  the 
amount  of  their  shares  in  advance  upon  furnishing  good  mort- 
gage security/^ 

Appellee  applied  to  tlie  company  and  obtained  a  loan  on 
the  first  of  March,  1870,  of  ^700,  payable  in  monthly  in- 
stalments of  $21.33,  and  secured  the  same  by  deed  of  trust 
to  William  L.  Greenlee,  president  of  the  association,  in  which 
appellee  covenanted  that  he  would  keep  all  buildings  that 
might  be  on  said  premises,  during  the  continuance  of  said  in- 
debtedness, insured  in  such  company  or  companies  as  the 
holder  or  holders  of  said  note  might  direct,  for  such  sum  or 
sums  as  such  companies  would  insure  for,  not  to  exceed  the 
amount  of  such  indebtedness,  except  at  the  option  of  appellee. 

In  accordance  with  the  agreement  of  appellee  to  keep  the 
mortgaged  property  insured  for  the  benefit  of  appellant,  on 
the  sixth  day  of  October,  1870,  Brooke,  the  secretary,  and,  to 
some  extent,  the  managing  agent  of  the  company,  obtained  a 
policy  of  insurance  for  $1000,  in  the  State  Insurance  Company, 
running  to  appellee,  for  one  year,  and  advanced  the  premium. 
The  secretary  furnished  appellee  with  a  pass  book,  in  which 
he  charged  him  with  the  $700  loaned,  and  also  the  $5  advanced 
for  insurance,  which  amount  advanced  for  iiisurance  was  sub- 
sequently repaid   by  appellee,  and   credited   to   him,  together 
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with  other  payments,  on  the  pass  book.  The  secretary  of  ap- 
pellant retained  the  policy  in  his  possession. 

Just  before  the  expiration  of  the  policy  in  the  State  Insur- 
ance Company,  appellee  went  to  the  office  of  the  building 
society  and  told  the  secretary  that  he  would  like  to  attend  to 
his  own  business;  that  he  had  made  application  for  insurance 
to  an  agent,  as  it  was  about  to  expire;  that  he  thought  the 
company  had  sufficient  security  for  all  the  money  he  got 
of  them,  and  that  he  would  like  to  attend  to  his  own  insur- 
ance ;  and  the  secretary,  in  reply,  told  him  that  the  company 
would  rather  attend  to  the  insurance  themselves,  and  that 
they  could  get  insurance  at  better  rates  than  appellee  could. 
It  was  finally  agreed  that  the  secretary  should  obtain  a  policy 
upon  the  property  in  the  sum  of  $1000,  as  he  had  done  the 
previous  year.  This  was  just  before  the  fire  of  the  9th  and 
10th  of  October,  1871,  in  which  the  property  was  totally  de- 
stroyed. The  secretary  had  previously  made  application  to 
the  Merchants'  Insurance  Company  for  a  policy  for  the  agreed 
amount,  but  no  insurance  had  really  been  effected  previous  to 
the  fire,  and  so  the  buildings  upon  the  property  were  entirely 
lost  to  appellee. 

One  ground  upon  which  the  liability  of  the  company  is  re- 
sisted is,  that  the  agreement  to  procure  insurance  for  appellee 
was  not  incidental'to  the  purposes  of  the  corporation,  nor  for 
its  benefit. 

The  company  was  expressly  authorized  and  empowered  by 
the  act  of  the  legislature  to  make  loans  and  provide  for  the 
security  of  the  same  on  real  estate,  as  well  upon  improved  as 
upon  unimproved  property.  As  an  incident  to  security  upon 
improved  real  estate,  no  reason  is  perceived  why  it  may  not 
be  regarded  as  within  the  powers  granted,  that  the  corporation 
should  have  the  right  to  contract  for  insurance  on  the  im- 
provements on  the  property,  to  make  more  available  and  cer- 
tain their  security,  and  such  a  contract  would  be  for  the  benefit 
of  the  company. 
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It  was  SO  expressly  provided  in  the  deed  of  trust,  that  appellee 
should  keep  the  property  insured  in  such  company,  and  for  such 
amount,  as  appellant  should  designate,  not  exceeding  the  amount 
of  the  indebtedness  except  at  the  option  of  appellee.  It  was 
in  pursuance  o:&this  provision  in  his  contract  that  appellee 
procured,  or  permitted  the  secretary  to  obtain,  the  insurance 
for  the  first  year,  and  contracted  that  he  should  procure  it  for 
the  succeeding  year. 

It  was  for  the  better  securing  of  the  loan  made  to  appellee 
that  the  insurance  was  to  be  procured,  and  in  this  view  it  can 
hardly  be  said  that  it  was  not  incidental  to  the  legitimate  pur- 
poses of  the  corporation,  nor  that  it  was  not  for  its  benefit. 
It  was  germane  to  the  business  that  the  corporation  was  trans- 
acting, and,  in  case  of  loss,  would  enure  to  its  advantage. 

The  liability  of  the  company,  however,  is  resisted  mainly 
on  the  ground  that  there  is  no  authority  in  the  act  of  the 
legislature  authorizing  the  incorporation  of  the  company,  or 
in  the  articles  of  association,  for  making  the  contract  to  pro- 
cure insurance  for  appellee,  and  because  it  is  beyond  the  pow- 
ers expressly  conferred,  it  is  insisted  that  such  contract  is 
void  and  can  not  be  enforced. 

It  is  said  that  there  is  nothing  in  the  act  of  the  legislature 
authorizing  such  incorporations,  or  in  the  articles  of  associa- 
tion, that  would  authorize  appellant  to  engage  in  the  insurance 
business.  It  may  be  conceded  that  appellant  has  no  such 
power,  but  that  is  not  this  case.  Appellant  did  not  under- 
take to  insure  the  property  of  appellee,  but  only  to  obtain  in- 
surance for  him  in  some  responsible  company,  as  it  had  pre- 
viously done.  This  is  a  very  different  undertaking,  and  rests 
wholly  on  different  principles. 

The  true  construction  of  the  contract  declared  on  is  that, 
by  the  terms  of  the  original  agreement,  appellee  was  bound 
to  keep  the  property  insured  in  such  company  as  appellant 
should  select,  and  because  it  was  supposed  to  be  some  advan- 
tage to  the  company  to  attend  to  the  insurance  themselves, 
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that  right  was  conceded  to  them  on  their  agreement  to  pro- 
cure it. 

For  what  reason  the  company  desired  to  attend  to  the  in- 
surance is  not  very  clear,  nor  is  it  material.  It  is  sufficient 
that  they  desired  to  have  it  under  their  control,  and  it  may 
be  presumed  to  have  been  to  their  interest  to  have  it,  or  else 
they  would  not  have  sought  the  privilege,  when  appellee  was 
anxious  and  desirous  to  attend  to  it  himself. 

No  reason  is  perceived  why  the  company  could  not  have 
obtained  the  control  of  the  insurance  which  was  for  the  se- 
curity of  the  loan  to  appellee,  and  to  contract  that  it  would 
procure  it  for  him  in  a  company  that  they  would  select;  and 
to  hold  that  appellant  would  not  be  liable  for  the  breach  of 
such  contract  simply  because  it  is  beyond  the  express  powers 
conferred,  would  be  to  carry  the  doctrine  of  ultra  vires  to  an 
unprecedented  extent.  This  doctrine  must  have  a  reasonable 
construction. 

Public  policy  requires  that  corporations  should  be  confined 
strictly  within  the  limits  of  their  charters,  and  should  not  be 
allowed  to  exercise  powers  beyond  those  expressly  conferred 
that  would  be  hurtful  to  the  public  interest. 

But  where  corporations  have  exercised  powers  incidental  to 
those  conferred,  and  in  furtherance  of  the  general  objects  of 
the  corporation,  although  the  subject  of  the  contract  may  not 
be  within  any  express  right  conferred,  they  will  be  estopped 
from  denying  that  they  had  autliority  to  make  such  contracts. 
Good  faith  to  third  parties  who  deal  with  such  corporations, 
and  who  may  have  no  accurate  knowledge  of  the  extent  of 
their  powers  under  their  charters,  requires  the  adoption  of  this 
salutary  rule.  The  rule  has  its  foundation  in  the  plainest 
principles  of  natural  justice. 

When  such  corporations  have  received  the  benefit  of  a  con- 
tract, if  there  is  nothing  in  it  that  is  contrary  to  public  pol- 
icy, there  can  be  no  just  reason  why  they  should  not  be  re- 
quired to  perform  it. 
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Common  honesty  requires  tliat  when  a  corporation  has  con- 
ducted, through  a  series  of  years,  a  business  incidental  to  and 
advantageous  to  the  objects  and  purposes  for  which  the  cor- 
poration was  created,  although  not  within  the  express  terms 
of  their  charter,  they  should  be  estopped  to  deny  that  they 
had  rightful  authority  to  make  contracts  in  that  regard,  and 
should  be  held  liable  for  the  damages  that  may  accrue  in 
the  breach.  The  liability  for  the  dama<yes  arisino^  on  the 
breach  results  as  a  corollary  from  the  right  to  contract. 

In  the  case  at  bar,  the  secretary  of  the  company  had  been 
accustomed  to  make  such  contracts,  and  from  the  manner  in 
which  the  business  was  transacted,  we  must  infer  that  it  was 
with  the  knowledge  of  the  directors.  Whatever  advantage 
there  was  in  such  contracts,  enured  to  the  profit  of  the  com- 
pany. The  secretary  certainly  did  not  contract  for  his  own 
benefit,  but  for  that  of  the  company.  It  is  not  perceived  how 
he  could  possibly  have  had  any  personal  interest  in  the  mat- 
ter. 

The  contract  may,  therefore,  be  considered  as  having  been 
made  on  behalf  of  the  company.  The  company  was  to  be 
benefited,  if  any  one,  and  not  the  secretary,  and  appellant 
shall  not  now  say  that  the  officer  had  no  authority  to  make 
the  contract  on  its  behalf. 

If  appellant  did  not  intend  to  be  bound  by  the  acts  of  the 
secretary,  the  directors  ought  to  have  forbidden  him  to  exer- 
cise such  power;  and  after  injury  has  occurred  to  a  third 
party,  it  is  too  late  to  insist  that  he  had  no  authority  to  make 
such  contracts  on  behalf  of  the  company.  It  would  be  most 
inequitable  to  allow  appellant  to  avail  of  such  contracts  so 
made  by  the  secretary,  so  long  as  the  same  are  to  its  advantage, 
but  to  repudiate  the  same  as  having  been  made  without  author- 
ity, when  damages  are  claimed  for  the  breach. 

The  authority  of  the  secretary  in  the  premises  may  be  in- 
ferred from  the  fact  that  the  company  knew  he  was  making 
such  contract  on  its  behalf,  and  that  it  availed  of  whatever 
benefit  arose  therefrom,  whether  it  was  much  or  little. 
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■  The  views  here  expressed  are  believed  to  be  in  harmoiiy 
with  the  current  of  authorities,  and  are  fully  sustained,  in 
principle,  by  the  following  cases:  Bradley  v.  Ballard,  55  111. 
417;  Buffit  V.  The  Boston  and  Troy  R.  E.  Co.  36  Barb.  420; 
Ably  V.  Billipps  et  al.  35  Miss.  618  5  Parrish  v.  Wheeler,  22 
N.  Y.  494;  Noyes  v.  B.  and  B.  R.  R.  Co.  27  Vt.  Ill;  Bissell 
V.  3L  8.  and  N.  1.  R.  R.  Co.  22  N.  Y.  258 ;  Perkins  v.  The 
Portland,  Saco  and  Portsmouth  R.  R.  47  Me.  590 ;  Barry  v. 
The  Merchants'  Exchange  Co.  1  Sandf.  Chy.  289;  Goodwin  v. 
The  Union  Screw  Co.  34  N.  H.  378. 

In  regard  to  the  second  objection,  we  think  it  is  Avell  taken. 
The  jury,  under  the  instructions  of  the  court,  found  a  verdict 
for  the  full  amount  of  the  policy  agreed  to  be  procured,  less 
a  reasonable  premium.     This  was  error. 

It  was  the  contract  between  the  parties  that  appellant  should 
have  the  right  to  select  the  company  in  w^hich  the  insurance 
should  be  effected.  In  the  exercise  of  this  right,  the  secretary 
of  appellant  did  apply  to  the  Merchants'  Insurance  Company 
for  the  insurance  agreed  upon,  and  w^as  told  by  the  agent  that 
he  should  have  the  insurance  upon  some  terms  to  be  thereaf- 
ter agreed  upon.  This  must  be  regarded  as  a  selection  of  the 
company.  It  is  not  even  insisted  that  the  selection  was  an 
improper  one.  So  far  as  the  evidence  discloses,  the  Mer- 
chants' Insurance  Company,  at  that  date,  was  regarded  as  en- 
tirely solvent,  and  the  selection  can  not  be  said  to  have  been 
an  improvident  one.  If  appellant  had  effected  the  insurance 
in  that  company  it  Avould  have  been  a  compliance  with  its  con- 
tract with  appellee.  This,  appellant  did  not  do,  and  it  must 
be  held  liable  to  the  extent  that  a  policy  in  that  company 
would  have  afforded  appellee  indemnity,  but  no  farther. 

There  can  be  no  reasonable  doubt  that  but  for  the  disastrous 
fire  that  occurred  about  the  date  of  the  transaction  between 
the  parties  the  insurance  would  have  been  effected  in  that 
company.  It  appears  from  the  evidence  that,  in  consequence 
of  the  losses  sustained  by  reason  of  that  memorable  fire,  the 
Merchants'  Insurance  Company  became    insolvent,  and  has 
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since  ceased  to  do  business.  Whatever  dividend  the  company 
may  be  able  to  pay,  will  be  the  criterion  for  ascertaining  ap- 
pellee's damages. 

For  the  reason  that  the  damages  found  are  excessive^  the 
judgment  is  reversed  and  the  cause  remanded. 

Judgment  rever.sed. 


Patrick  Flynn 

V. 

Mortimer  Hathaway. 

1.  Evidence— proo/  of  execution  when  necessary.  Where  a  sheriff  is 
sued  for  levying  upon  mortgaged  chattels  as  the  property  of  the  mort 
gagor,  by  the  assignee  of  the  mortgage,  the  note  described  in  the  mortgage 
is  not  admissible  in  evidence  without  proof  of  its  execution. 

2.  Law  and  pact.  It  is  error  for  the  court,  in  its  instructions,  to  sub- 
mit the  question  of  the  due  execution  of  a  chattel  mortgage  to  the  jury. 

3.  Chattel  mortgage.  Where  the  holder  of  a  note  secured  by  chattel 
mortgage  sues  an  oflQcer  for  levying  upon  and  selling  the  mortgaged 
chattels  under  execution  against  the  mortgagor,  the  production  of  the  note 
and  mortgage  in  evidence,  or  proof  of  their  loss  and  contents,  is  indis- 
pensable to  a  recovery. 

Appeal  from  the  Circuit  Court  of  Winnebago  county;  the 
Hon.  William  Brown,  Judge,  presiding. 

Mr.  C.  M.  Brazee,  for  the  appellant. 

Messrs.  Lathrop  &  Bailey,  for  the  appellee. 

Mr.  Justice  McAllister  .  delivered  the  opinion  of  the 
Court : 

This  was  trover,  brought  in  the  Winnebago  circuit  court 
by  appellee,  against  appellant,  the  sheriff  of  that  county. 
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March  22,  1869,  Zimmerman  executed  a  chattel  mortgage 
upon  the  goods  in  question,  to  Leeds,  to  secure  the  payment 
of  Zimmerman's  promissory  note,  of  even  date,  for  $800,  pay- 
able in  one  year. 

.Leeds,  by  assignment  on  the  mortgage  made  December  9, 
.1869,  sold,  assigned  and  transferred  the  mortgage,  together 
Avith  the  note  and  goods  mentioned  in  it,  to  appellee,  Hatha- 
way. 

January  17,  1870,  appellant,  having  four  executions  in  his 
hands,  issued  out  of  said  court  against  Zimmerman  in  favor 
of  different  parties,  as  sheriff,  levied  them  on  the  mortgaged 
property,  notwithstanding  the  mortgage  was  recorded  March 
30,  1869.  There  was  then  demand  made  by  Hathaway  for 
the  property,  refusal,  and  the  property  sold  on  the  executions; 
whereupon  this  action  was  brought  by  Hathaway  against  the 
sheriff  for  the  wrongful  conversion  of  the  property,  and  re- 
covery had. 

The  question  of  the  bona  fides  of  the  transaction  out  of 
which  the  mortgage  arose  was  for  the  jury.  The  introduction 
of  the  mortgage  and  note  in  evidence,  or  proof  of  their  loss, 
and  secondary  evidence,  was  indispensable  to  appellee's  case. 
The  mortgage  purported  to  have  been  acknowledged  before  a 
justice  of  the  peace.  When  offered  in  evidence,  it  was  ob- 
jected to  as  not  properly  acknowledged.  The  objection  was 
overruled,  and  the  instrument  admitted  and  read  to  the  jury. 
Appellee's  counsel  then  offered  a  note  purporting  to  have  been 
made  by  Zimmerman,  for  $800,  payable,  one  year  after  date, 
to  the  bearer,  Richard  C.  Leeds.  The  note  described  in  the 
mortgage  was  payable  to  the  order  of  Richard  C.  Leeds.  This 
was  objected  to  on  the  specific  ground  that  the  execution  of 
the  note  had  not  been  proven.  The  court  overruled  the  objec- 
tion, and  admitted  the  note  in  evidence. 

We  are  of  opinion  that,  as  between  the  assignee  of  the 
mortgage  and  the  sheriff,  who  represented  the  execution  cred- 
itors, proof  of  the  execution  of  the  note  by  Zimmerman  was 


4B4  Dobbins  v.  Duquid  et  al  [Sept  T., 

Syllabus. 

necessary.  The  record  fails  to  show  that  proof  of  the  execu- 
tion of  the  note  was  made;  and  it  was  error  to  admit  it  in 
evidence  without  it. 

By  the  first  and  second  instructions^  the  court  submitted 
the  question  of  the  due  acknowledgment  of  the  mortgage  to 
the  jury. 

This  was  error.  Bullock  v.  Narrott,  49  111.  62;  Bailey  y. 
Godfrey,  54  111.  512.  This  error  being  the  only  one  we 
should  be  disinclined  to  reverse  for.  it,  when  it  appeared,  as  it 
does  here,  that  there  is  no  legal  objection  to  the  acknowledg- 
ment. 

We  regard  the  other  points  made  untenable;  but  for  the 

error  indicated,  the  judgment  must  be  reversed  and  the  cause 

remanded. 

Judgment  reversed. 


Thomas  S.  DoBBms 

V, 

James  Duquid  et  al. 

1.  Damages,  excessive — depriving  lessees  of  use  of  leased  premises. 
Where  the  defendant,  through  his  agent,  had  leased  certain  premises  to  the 
plaintiffs,  with  a  building  thereon,  which  was  used  by  them  as  coal  and  wood 
dealers,  and  after  the  building  was  burned,  the  defendant,  through  his 
agents,  leased  the  premises  to  other  parties,  who  took  possession  of  the 
same,  it  appearing  that  the  defendant  was  ignorant  in  fact  of  plaintiff's 
rights,  and  acted  out  of  no  bad  motives ;  and  when  it  also  appeared  that 
defendant,  upon  learning  the  facts,  offered  to  erect  another  building  for 
the  plaintiff's,  and  let  them  have  the  same  with  more  ground  than  they  had 
before,  but  a  short  distance  from  the  original  premises,  so  that  they  might 
have  continued  their  business,  which  was  refused,  and  it  further  appeared 
that  plaintiffs'  lease  did  not  have  more  than  six  or  seven  months  to  run 
after  the  destruction  of  the  building:    Held,  where  the  jury,  in  an  action 


1872.]  Dobbins  v.  Duquid  et  ah  465 

Statement  of  the  case. 

of  trespass  quare  clausum  fregit,  allowed  the  plaintiffs  $3000,  that  the  ver- 
dict was  manifestly  unjust  and  the  damages  excessive. 

2:  Landlord  and  tenant — measure  of  damages  for  depriving  lessee  of  use 
of  demised  premises.  Where  the  lessor  of  premises  used  by  the  lessees  in 
carrying  on  the  business  of  wood  and  coal  dealers,  after  the  destruction 
of  the  buildings  thereon  by  the  great  fire  in  Chicago  in  October,  1871,  and 
before  the  expiration  of  the  term,  executed  a  second  lease  and  put  other 
parties  in  possession  of  the  same  premises :  Held,  that  the  lessor  was  liable 
to  the  prior  lessees,  in  any  event,  for  the  difference  between  the  rent  to  be 
paid  by  them,  and  the  actual  rental  value  of  the  property,  and  also  for  any 
loss  to  their  business  which  could  not  reasonably  have  been  avoided. 

3.  But  the  law  required  the  lessees  to  make  ordinary  and  reasonable 
effort  to  prevent  any  loss  to  their  business,  and  if  b}^  such  effort  they 
could  have  prevented  such  loss,  they  would  not  have  the  right  to  insist  on 
full  compensation  for  the  same  from  the  lessor. 

4.  I) AM AGBs— punitive.  In  trespass  for  breaking  and  entering  the 
plaintiff" 's  close,  punitive  damages  may  be  recovered,  where  there  is  proof 
of  fraud,  wilful  negligence  or  malice.  But  where  the  lessor  leases  the  prem- 
ises a  second  time  while  they  are  apparently  unoccupied,  and  in  igno- 
rance of  a  prior  lease,  made  by  his  agent,  and  acting  in  good  faith,  and 
after  learning  the  fact,  did  all  in  his  power  to  make  reparation  by  offer- 
ing other  premises,  he  will  not  be  liable  to  punitive  damages. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  trespass  quaredaimimfregithy  James 
Duquid  and  James  Creighton  against  Thomas  S.  Dobbins. 
The  declaration  alleged  that  the  plaintiffs  were  in  the  lawful 
possession  of  the  close,  describing  it,  and  that  they  had  built 
up  a  business  and  trade  at  the  locus  in  quo,  under  the  name 
of  Duquid  &  Creighton,  and  were  in  the  lawful  possession 
thereof,  and  carrying  on  said  business  on  the  12th  day  of 
October,  1871,  on  which  day  the  defendant  forcibly  broke 
and  entered  said  premises  so  occupied  by  the  plaintiffs,  and 
there  and  then  expelled,  put  out  and  excluded  the  plaintiffs 
from  the  possession,  use,  occupation  and  enjoyment  of  the 
same  from  that  time  to  the  commencement  of  the  suit ;  where- 
by the  plaintiffs  were  during  all  that  time  deprived  of  the  use, 
occupation  and  benefit  of  the  premises,  and  plaintiffs'  busi- 
ness and  trade,  the  trade  reputation  and  good  will  of  the  same, 
30 —  65th  III. 
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became  and  were  injured,  broken  up  and  destroyed,  and  they 
lost  their  customers  and  the  profits  derived  from  said  trade 
and  business,  and  other  wronge,  etc.  The  material  facts  are 
stated  in  the  opinion  of  the  court. 

A  trial  was  had  resulting  in  a  verdict  and  judgment  of 
$3000  damages  against  the  defendant,  from  which  he  appealed. 

Messrs.  Harding  &  McCoy,  for  the  appellant. 

Messrs.  Nicholes,  McKindley  &  Moreison,  for  the  ap- 
pellees. 

St 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

After  a  careful  consideration  of  this  case,  we  are  of  opinion 
that  the  judgment  should  be  reversed. 

From  the  facts  proved  the  damages  are  certainly  excessive. 
They  resulted  chiefly  from  the  loss  of  the  retail  business  of 
th.e  parties.  If  this  could  have  been  prevented  by  reasonable 
effort,  then  the  verdict  is  manifestly  unjust. 

There  is  not  evidence  of  wilful  and  wanton  conduct  on  the 
part  of  Dobbins.  His  agents  had  leased  the  premises  to  the 
plaintiffs  below,  and  the  term  did  not  expire  until  May,  1872. 
They  had  a  building  on  the  premises,  and  carried  on  the 
business  of  coal  and  wood  dealers.  The  place  was  not  used 
for  storage,  except  for  some  surplus  wood,  but  orders  for  their 
retail  trade  were  there  received.  During  the  fearful  calam- 
ity in  Chicago  in  October,  1871,  the  house,  arrd  with  it  the 
lease,  were  destroyed  by  fire.  During  the  confusion  conse- 
quent upon  the  fire,  and  there  being  no  visible  possession 
of  the  lot  of  ground,  other  agents  of  Dobbins,  who  sup- 
posed the  plaintiffs  were  tenants  at  will,  leased  the  ground 
to  Rice  &  Co.,  who  took  possession  and  commenced  improve- 
ments upon  it.  It  is  not  certain  or  probable  that  Dobbins 
had  any  recollection  of  the  former  lease.  It  is  true,  he  was 
bound  to  know  whether  or  not  he  had  leased  to  the  plaintiffs; 
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but  the  fact  of  his  non-recollection  should  have  some  bear- 
ing upon  the  question  of  his  wilfulness,  in  assenting  to  the 
se'cond  leasing. 

Under  these  circumstances  one  of  the  plaintiffs  found  the 
premises  in  possession  of  Rice  &  Co.,  and  he  protested  against 
it,  and  had  an  interview  with  Dobbins. 

At  this  interview  Dobbins  offered  to  finish  an  office  as  good 
as  the  one  previously  occupied  by  plaintiffs  on  the  same 
ground,^  and  to  give  it  to  them  rent  free  until  the  expiration 
of  their  lease,  and  to  furnish  more  ground  than  they  had 
rbefore,  on  the  same  street  and  only  one  hundred  feet  west  of 
the  former  location.  This  offer  is  abundantly  proved,  and  is 
admitted  by  one  of  the  plaintiffs,  though  he  said  he  did  not 
believe  Dobbins.  The  proposition  was  rejected,  and  the  reply 
made  that  the  claim  for  damages  would  be  enforced. 

It  is  not  sufficient  that  the  plaintiffs  mistrusted  Dobbins.- 
They  should  have  tested  his  good  faith  in  making  the  offer 
by  a  prompt  acceptance  of  it,  if  this  would  have  prevented 
the  loss  they  sustained.  Under  the  facts  disclosed  the  propo- 
sal was  fair  and  liberal,  and  we  have  discovered  nothing  in 
the  record  to  impugn  the  good  motives  which  we  must  pre- 
sume induced  it. 

The  lessor  of  -the  plaintiffs  was  unquestionably  liable  to 
them  for  any  loss  to  their  business  which  could  not  reasona- 
bly have  been  avoided,  as  they  had  been  deprived  of  the  use 
of  the  ground  by  the  second  leasing  and  the  possession  flow- 
ing from  it.  The  law,  however,  imposed  a  duty  upon  them. 
It  required  them  to  make  ordinary  and  reasonable  effort  to 
prevent  any  loss.  They  had  no  right  to  look  exclusively  to 
tlie  recovery  of  damages  for  compensation,  but  must  exercise 
the  same  prudence  to  guard  against  loss  as  if  they  had  no 
other  redress. 

In  any  event,  the  plaintiffs  are  entitled  to  recover  the  differ- 
ence between  the  rent  to  be  paid  and  the  actual  rental  value 
of  the  property. 
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In  this  form  of  action  punitive  damages  may  also  be  given. 
As  a  basis  for  them  there  should  be  proof  of  fraud,  wilful 
negligence  or  malice.  As  already  remarked,  the  proof  before 
us  does  not  show  willful  conduct  on  the  part  of  the  lessor. 

We  are,  however,  of  opinion  that  the  damages  are  exces- 
sive. We  are  not  satisfied  as  to  the  efforts  on  the  part  of 
plaintiffs  to  obtain  another  place  for  conducting  their  busi- 
ness. They  refused  the  offer  made  to  them  by  the  lessor 
when  an  acceptance  of  it  might  have  prevented  the  loss  of 
profits. 

If  such  would  probably  have  been  the  effect,  the  offer  should 
not  have  been  rejected.  If  the  loss  of  profits  might  thus  have 
been  avoided — and  this  is  a  reasonable  conclusion  from  the 
proof — then  the  large  verdict  can  not  be  sustained.  Gi^een  v. 
Williams,  45  111.  206. 

The  plaintiffs  can  only  recover  for  the  natural  consequences 
of  the  wrongful  act  charged,  and  not  for  consequential  dam- 
ages, which  might  have  been  avoided  by  ordinary  care  on 
their  part. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  McAllister  :  I  do  not  concur  in  the  posi- 
tion that  the  offer  by  Dobbins  of  other  premises  should  be 
received  in  mitigation  of  damages.  The  evidence  shows  a 
wilful  trespass.  I 
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John  Jassoy  et  al. 

V. 

William    Delius  et  al, 

1.  Husband  and  wipe — wife — money  coming  to  Tier  hefore  act  of  1861, 
and  her  earnings  prior  to  act  of  1869,  subject  to  husband's  debts.  Where  the 
wife  hadj  at  the  time  of  lier  marriage,  $2000,  that  being  before  the  act  of 
1861,  and  in  1862  she  went  into  the  millinery  business,  which  she  contin- 
ued until  1871 :  Held,  that  the  $2000  belonged  to  her  husband,  and  that 
the  profits  arising  from  the  millinery  business  prior  to  the  act  of  1869,  at 
least  beyond  the  interest  in  the  wife's  separate  capital  which  was  employed, 
was  to  be  regarded  as  the  wife's  earnings,  and  as  such  belonged  to  the  hus- 
band, and  liable  for  his  debts. 

2.  Same — creditor''s  bill,  to  subject  property  in  wife's  name.  On  creditor's 
bill  to  subject  real  estate  held  in  the  name  of  a  wife  to  the  payment  of  a 
judgment  against  her  husband,  it  appeared  that,  after  the  failure  of  the 
husband,  his  dwelling  house  was  sold,  subject  to  his  homestead  right,  and 
a  mortgage  for  $1000,  and  purchased  by  his  wife,  who  subsequently  sold 
it  for  $2500,  and,  after  paying  the  mortgage,  she  purchased,  in  her  own 
name,  another  house  for  $2200,  in  which  she  and  her  husband  lived  at  the 
hearing  on  the  bill;  that,  in  1862,  the  wife  went  into,  the  millinery  busi- 
ness, from  the  profits  of  which  she  purchased  a  store  for  $4500 ;  that  at 
the  time  of  the  decree  she  was  possessed  of  this  house  and  store,  with 
about  $1000  at  interest;  and  that,  aside  from  the  profits  of  the  millinery 
business,  all  the  separate  estate  she  ever  had  was  only  about  $2100,  $2000 
of  which  she  had  at  the  time  of  her  marriage,  which  was  before  the  Mar- 
ried  Woman's  act  of  1861.  The  court  below  decreed  the  payment  of  the 
judgment,  amounting  to  $273.39  and  costs:  Held,  that,  as  the  $2000  the 
wife  had  at  her  marriage,  and  her  earnings  in  the  millinery  business  up 
to  1869,  except  the  interest  on  her  separate  capital,  belonged  to  the  hus- 
band, the  proof  showed  satisfactorily  that  the  wife  held  in  her  name  prop- 
erty  of  her  husband  to  an  amount  equal  to  that  found  by  the  decree,  and 
the  decree  was  affirmed. 

Writ  of  Error  to  the  Court  of  Common  Pleas  of  the  city 
of  Aurora;  the  Hon.  R.  G.  Montony,  Judge,  presiding. 

This  was  a  creditor's  bill,  by  Willi^  and  Detmar  Delius, 
against  John  Jassoy,  and  A.  B.  Jassoy,  his  wife.  It  recited 
the  recovery  of  a  judgment  against  John  Jassoy  for  $232.44 


470  Jassoy  et  aL  v.  Delius  et  al.  [Sept.  T.^, 

Opinion  of  the  Court. 

and  costs,  at  the  December  term,  1870,  of  the  said  court  of 
common  pleas,  the  issue  of  execution  thereon  and  its  return 
of  no  property  found,  and  charged  that  he  had  property  taken 
in  his  wife's  name  to  prevent  paying  complainants'  debt.    ' 

The  decree  of  the  court  below  was,  that  the  wife  had  in  her 
possession,  belonging  to  her  husband,  more  than  enough  to 
pay  the  judgment,  and  had  property  amounting  to  several 
thousand  dollars,  which  belonged  to  the  husband,  that  was 
held  by  her  with  fraudulent  intent  to  cheat  his  creditors;  and 
found  the  amount  due  complainant  at  |273.39,  and  ordered^ 
if  the  same  was  not  paid  in  ten  days,  that  an  execution  issue 
as  on  a  judgment  at  law  for  such  suits  and  costs  of  suit, 
against  the  property  of  both  defendants,  and  that  the  decree 
be  a  lien  in  the  city  of  Aurora. 

Messrs.  Parks  &  AN^^IS,  and  Messrs.  YanArman  &  Yal- 
LETTE  for  the  appellants. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  creditor's  bill,  brought  by  the  appellees  against 
John  Jassoy,  and  A.  B.  Jassoy,  his  wife,  to  subject  certain 
property,  held  in  the  name  of  the  latter,  to  the  payment  of  a 
judgment  which  had  been  recovered  by  the  appellees  against 
John  Jassoy,  the  husband. 

The  court  below  rendered  a  decree  against  the  defendants 
for  the  sum  of  $273.39  and  costs.     They  appealed. 

The  proof  shows  that,  in  1861,  John  Jassoy  failed  in  busi- 
ness as  a  banker;  that  his  dwelling  house  was  sold  at  public 
sale  by  his  assignee,  subject  to  Jassoy's  homestead  right  and  a 
mortgage  for  $1000,  and  was  afterwards  purchased  by  his  w^ife, 
A.  B.  Jassoy,  who  subsequently  sold  it  for  |2500,  and  after 
paying  the  mortgage  on  it  of  $1000,  she  purchased,  in  her  own 
name,  another  house  for  $2200,'where  she  and  her  husband 
now  live. 

In  1862,  Mrs.  Jassoy  entered  into  the  millinery  business,  which 
was  successful,  and  she  continued  in  it  until  in  1871.  From  the 


1872.]  Wa-lqh.  et  al  V.  Sav^iWAY  et  al  471 

Syllabus. 

profits  of  this  business  she  purchased  a  store  in  her  own  name 
for  $4500.  This  house  and  store,  together  with  about  $1000 
money  at  interest,  she  appeared  to  be  possessed  of  at  the  time 
of  the  decree. 

Aside  from  the  profits  of  her  millinery  business,  the  proper 
separate  estate  which  she  ever  had  was  only  about  $2100. 
The  $2000  winch  she  had  at  the  time  of  her  marriage,  that 
being  before  the  passage  of  the  Married  AVoman's  act,  so 
called,  of  1861,  belonged  to  her  husband. 

The  profits  arising  from  the  conduct  of  the  millinery  busi- 
ness previous  to  the  act  of  1869,  allowing  to  married  women 
their  earnings,  at  least  all  beyond  the  Interest  on  the  amount  of 
the  wife's  separate  capital  which  was  employed,  we  think,  must 
be  regarded  as  the  earnings  of  the  wife,  and,  as  such,  be  held 
to  belong  to  the  husband. 

The  proof  shows,  satisfactorily,  that  Mrs.  Jassoy  held,  in  her 
name,  property  of  her  husband  to  an  amount  at  least  equal  to 
that  found  by  the  decree. 

The  decree  must  be  affirmed. 

Decree  affirmed. 


John  R.  Walsh  et  al. 


Charles  W.  Shttmway  et  al. 


1.  Attorney  at  law — right  to  compensation  under  special  contract. 
Where  an  attorney  was  employed  to  commence  and  prosecute  leg^al  pro- 
ceedings for  the  recovery  of  real  estate  for  his  client,  under  a  special  con- 
tract that  he  was  to  receive  as  a  fee  one-fourth  of  the  land  recovered ;  and 
he  was  afterwards  authorized  to  compromise  the  litigation  upon  certain 
terms,  and  in  that  event  his  fee  was  to  be  one-fourth  of  what  he  miglit 
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thus  secure,  but  he  neither  recovered  the  land  nor  eifected  any  compro- 
mise, he  not  being  prevented  from  so  doing  by  an^'^  act  of  his  client ;  and 
it  appeared  that  the  attorney  failed  to  use  reasonable  diligence  in  the  per- 
formance of  his  undertaking,  and  had  never  brought  the  action  com- 
menced by  him  to  trial,  or  prepared  for  trial,  although  the  suit  had  been 
pending  about  four  years :  i^e/^Zf  that  such  neglect  of  duty  authorized  the 
client  to  seek  other  aid,  and,  having  done  so,  he  could  not  be  required  to 
execute  the  original  agreement, 

2.  Same — right  of  client  to  rescind  contract.  While  it  is  true  that  a 
client  can  not  rescind,  at  discretion,  a  special  contract  with  his  attorney, 
yet  it  results,  from  its  very  nature,  that  he  may  do  so  if  the  attorney  fails 
to  use  reasonable  diligence  in  the  performance  of  his  part  of  the  under- 
taking. 

3.  Same — effect  of  rescission  on  attorney'' s  claim  for  compensation.  "Where 
an  attorney  at  law,  who  was  retained  under  a  special  contract  by  which 
he  was  to  receive  one-fourth  of  the  lands  recovered  by  him,  or  a  certain 
share  of  the  amount  realized  upon  a  compromise,  and  the  client  rightfully 
discharged  him  for  inattention  to  the  duties  he  had  undertaken,  and  em- 
ployed other  counsel:  Held,  that  the  attorney  so  discharged  was  not  en- 
titled to  recover  upon  the  principle  of  a  quantum  meruit;  the  contract 
being  an  entirety,  there  could  be  no  apportionment  of  compensation. 

4.  But  while  the  attorney,  under  such  circumstances,  is  not  entitled  to 
recover  under  his  contract,  yet  where  he  advanced  certain  sums  of  money 
for  his  client,  in  payment  of  abstracts  and  taxes,  he  may  recover  for  the 
same. 

5.  Same — negligence  justifying  discharge.  Where  an  attorney,  einplo5'cd 
to  recover  certain  land,  brought  ejectment,  in  December,  1866,  and  in 
May,  1870,  had  not  brought  the  case  to  trial,  or  made  the  necessary  pre- 
paration for  trial,  and  no  satisfactory  excuse  was  shown,  and  the  only  ques- 
tion involved  was  one  of  law,  and  the  proof  necessary  to  present  it  was 
of  the  simplest  character :  Held,  that  such  delay  raised  a  presumption 
of  extreme  negligence  on  the  part  of  the  attorney,  and,  unexplained,  fully 
justified  the  client  in  rescinding  the  contract  under  which  the  attorney 
was  employed. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

Messrs.  GouDY  &  Chandler,  for  the  appellants. 

Messrs.  Monroe,  Bisbee  &  Gibbs,  and  Mr.  A.  Garrison, 
for  the  appellees. 
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Mr.  Chief  Justice  Laweence  delivered  the  opinion  of 
the  Court : 

In  1866,  Mrs.  Lnff  conveyed  certain  real  estate,  in  the  city 
of  Chicago,  to  Shumway,  one  of  the  appellees  herein,  to  enable 
him  to  prosecute,  in  his  own  name  and  at  his  own  risk,  an 
action  of  ejectment  for  the  recovery  of  the  property,  which 
was  at  that  time  held  under  an  adverse  title. 

At  the  time  of  making  this  arrangement,  Shumway  con- 
sulted Sloan,  an  attorney,  and  one  of  the  appellants  herein, 
and  agreed  wnth  him  that  he  should  take  charge  of  the  litiga- 
tion, and  receive,  as  a  fee,  one-quarter  of  the  property. 

Sloan  commenced  the  suit  in  December,  1866.  In  1868, 
he  employed  Mr.  Garrison,  a  member  of  the  bar,  to  assist  him 
in  the  prosecution.  The  case,  however,  was  never  brought 
to  trial;  and  in  1870,  Shumway,  having  authorized  Sloan  to 
compromise,  but  without  effect,  saw  Garrison,  and  offered  him 
$1000  if  he  would  settle  the  suit  on  certain  terms  fixed  by 
Shumway.  Garrison  effected  a  compromise  with  the  owner 
of  the  adverse  title,  on  the  terms  prescribed,  and,  by  agree- 
ment of  parties,  the  property  was  sold  under  both  titles. 

Shumway  received  $20,000  for  the  title  held  in  his  name, 
and  paid  |1000,  as  a  fee,  to  Garrison. 

Sloan  had  in  his  possession  a  written  memorandum,  exe- 
cuted by  Shumway  in  1866,  which  was  drawn  for  the  purpose 
of  authorizing  Sloan  to  compromise  the  suit  or  sell  Shum- 
way's  title,  and  which  stated  that  Sloan  had  a  quarter  interest 
in  the  land.  Sloan  heard  of  the  pending  negotiations  for  the 
sale  of  the  land  by  Garrison,  and  placed  this  instrument  on 
record,  with  a  memorandum  on  the  back,  made  by  himself, 
describing  the  land  more  specirtcally.  This  was  on  the  3d  of 
May,  1870 — the  same  day  upon  which  the  deed  was  executed. 
The  purchaser,  before  recording  tiie  deed  from  Shumway,.  was 
advised  of  the  filing  of  this  instrument,  and,  regarding  it  as 
a  cloud  upon  the  title  which  Shumway  had  warranted  as 
against   his  own   acts,  insisted    upon   protection   against   the 
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claim  of  Sloan.  To  give  such  protectioiij  an  indorsement 
was  placed  upon  a  note  for  $5000,  given  to  Shumway  as  part 
of  the  purchase  money,  to  the  effect  that  its  payment  should 
be  postponed  until  the  cloud  should  be  removed. 

The  bill,  in  this  case,  was  filed  by  Shumway  against  Sloan, 
and  Walsh,  his  assignee,  to  remove  the  cloud  by  a  decree 
extinguishing  the  claim  set  up  by  Sloan.  Walsh  and  Sloan 
filed  a  cross-bill,  claiming  an  interest  in  the  land  to  the  ex- 
tent of  an  undivided  quarter,  and  asking  that,  in  any  event, 
an  account  be  taken  of  the  amount  equitably  due  Sloan,  and 
praying  for  general  relief.  Mrs.  LufP,  from  whom  Shunnvay 
derived  title,  was  made  a  party  to  the  cross-bill.  On  the 
final  hearing,  the  court  dismissed  the  cross-bill,  and  granted 
the  relief  prayed  in  the  original  bill.  The  complainants  in 
the  cross-bill  appealed. 

The  written  memorandum  given  by  Shumway  to  Sloan  was 
as  follows: 

*^  George  M.  Sloan  being  entitled,  by  contract  with  me,  to 
one-fourth  interest  in  the  land  bought  by  me  of  Percies  B. 
LufF,  and  now  in  suit  with  Albee  (C.  P.),  I  hereby  authorize 
him,  as  my  attorney,  to  settle  and  compromise  with  said  Albee 
said  suit,  and  agree  for  me  that  I  shall  quit-claim  to  said 
Albee  my  interest  in  said  land  for  $15,000,  either  in  cash  or 
good,  well  secured  paper,  at  the  ordinary  time;  it  being  under- 
stood that  this  is  my  minimum,  and  that  I  am  to  get  three- 
fourths  of  whatever  said  Sloan  shall  settle  for. 

"  (Signed.)  C.  W.  Shumway. 

'^The  land  referred  to  is  that  sold  to  C.  W.  Shumway  by 
Percies  B.  Luff,  deed  recorded  in  book  of  deeds  ^363,^  p.  612. 

''  George  M.  Sloan.^' 

It  is  very  plain  that  this  contract  was  not  intended  to  give 
Sloan  a  vested  interest  in  the  land,  or  to  recognize  him  as 
having  such  interest.  It  must  be  interpreted  in  the  light  of 
surrounding  circumstances,  and  with  reference  to  the  existing 
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relations  of  the  parties.  Construed  in  this  way,  it  was  evident- 
ly intended  merely  as  a  statement  that  Sloan  was  to  have  one- 
fourth  of  the  land,  if  he  should  recover  it  in  the  pending  suit, 
or  one-fourth  of  what  he  should  receive  upon  a  compromise, 
if  he  could  so  compromise  as  to  secure  to  Shumway  |15,000; 
but  he  neither  recovered  the  land  n.or  did  he  effect  a  compro- 
mise, nor  was  he  prevented,  by  any  improper  interference  on 
the  part  of  Shumway,  from  doing  one  or  the  other.  He  was 
so  inattentive  to  the  duties  he  had  undertaken  that  Shumway 
was  justified  in  taking  the  business  into  his  own  hands,  or 
securing  other  assistance  besides  that  of  Sloan.  He  pursued 
the  latter  course,  and  effected  a  compromise  through  the  in- 
strumentality of  Garrison,  whom  he  employed  and  paid  for 
that  purpose. 

Sloan  had  had  the  business  in  charge  about  four  years,  and 
had  not  progressed  beyond  the  filing  of  a  declaration  in  eject- 
ment. Under  such  a  contract  as  that  existing  between  Shum- 
way and  Sloan,  it  is  the  duty  of  the  attorney  to  exercise 
reasonable  diligence  in  the  prosecution  of  the  suit,  and  if  he 
fails  to  do  so,  the  client  must  be  at  liberty  to  seek  other  aid. 
If  compelled  to  do  this,  he  can  not  be  required  to  execute  the 
original  agreement. 

While  he  can  not  rescind  the  contract  at  discretion,  it  re- 
sults, from  its  very  nature,  that  he  may  do  so  if  the  attorney 
fails  to  use  reasonable  diligence  in  the  performance  of  his 
part  of  the  undertaking.  Whether,  in  such  event,  the  attor- 
ney would  be  entitled  to  any  compensation  for  services  ren- 
dered, has  not  been 'discussed  in  the  present  case;  but,  upon 
the  well  recognized  principles  governing  analogous  cases,  we 
do  not  perceive  how  compensation  can  be  given  upon  the 
principle  of  a  quantum  meruit.  The  contract  is  an  entirety, 
and  the  attorney  having  failed  to  perform,  there  can  be  no 
apportionment  of  compensation.  Of  course  it  differs  from  a 
case  where   an  attorney  has  been  retained  without  a  specific 

contract. 

it 
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That  there  was  a  degree  of  negligence  which  justified  Shum- 
way in  virtually  rescinding  his  contract  with  Sloan,  can  not 
be  reasonably  denied.  The  ejectment  was  commenced  in  De- 
cember, 1866,  and  stood  until  the  compromise  was  made,  in 
May,  1870,  without  having  been  brought  to  trial.  No  satis- 
factory reason  is  shown.  The  adverse  title  depended  on  the 
validity  of  a  deed  made  under  a  power  of  attorney  executed 
by  Mr.  and  Mrs.  Luff.  When  the  deed  was  executed,  they 
were  residents  of  this  State,  and  the  only  question  was,  whether, 
as  the  law  then  stood,  a  married  woman,  resident  in  this  State^ 
could  convey  her  land  by  an  attorney  in  fact.  This  being  the  i 
nature  of  the  case,  we  can  not  accept  any  of  the  excuses  , 
offered  for  the  delay  as  a  reasonable  explanation.  The  ques- 
tion in  issue  was  merely  one  of  law.  The  proof  to  be  made, 
in  order  to  present  the  question,  was  of  the  simplest  charac- 
ter. The  delay  raises  a  presumption  of  extreme  negligence 
on  the  part  of  Sloan,  which  has  not  been  explained,  and 
which  justified  Shumway  in  treating  the  contract  as  at  an 
end. 

It  appears,  however,  that  Sloan  had  advanced  certain  sums 
of  money,  in  payment  of  abstracts  and  taxes.  He  was  enti- 
tled, on  his  cross-bill,  to  have  an  account  taken  of  this  money, 
and  a  decree  against  Shumway  for  its  repayment,  with  in- 
terest. 

It  is  true,  Shumway  appears  to  great  disadvantage  in  this 
record,  even  upon  his  own  evidence,  but  this  is  in  his  relations 
to  Mrs.  Luff,  and  not  in  his  transactions  with  Sloan.  It  is 
only  with  these  last  that  we  have  to  deal  in  this  case. 

The  decree  is  reversed  and  the  cause  remanded,  for  the 
purpose  of  having  an  account  taken  of  the  moneys  advanced 
by  Sloan.    In  other  respects,  the  circuit  court  decreed  rightly. 

Decree  reversed. 
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H.  Clay  Cone 

V, 

Franklin  S.  Woodward. 

1.  Forcible  detainer  under  act  of  1865 — as  to  what  constitutes  a  for- 
feiture. To  create  a  forfeiture,  so  as  to  support,  under  the  act  of  1865,  an 
action  of  forcibly  detainer,  for  non-payment  of  rent,  four  things  must  con- 
cur: There  must  be  a  default  in  paying  the  rent,  a  demand  of  the  same 
and  ten  days  notice  to  quit,  and  a  failure  to  pay  the  rent  before  the  expi- 
ration of  the  ten  days  notice. 

2.  Same— (?/  the  sufficiency  of  the  complaint.  And  in  an  action  of  forci- 
ble detainer  for  a  failure  to  pay  rent,  if  the  plaint  does  not  aver  that  a 
demand  of  the  rent  was  made,  it  is  insufficient  to  support  a  judgment  of 
forfeiture. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

Messrs.  Eich  &  Thomas,  for  the  appellant. 

Mr.  Matthew  P.  Brady,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  forcible  detainer,  instituted  by  ap- 
pellee before  a  justice  of  the  peace  of  Cook  county,  against 
appellant,  to  recover  the  possession  of  a  house  and  lot  in  the 
city  of  Chicago.  A  trial  was  had  before  the  justice  and  re- 
sulted in  a  judgment  in  favor  of  the  plaintiff,  from  which  an 
appeal  was  prayed  and  perfected  to  the  circuit  court. 

Afterwards,  at  the  May  term,  1872,  plaintiff  entered  a  mo- 
tion to  dismiss  the  appeal  for  the  want  of  an  affidavit  of  mer- 
its, which  motion  was  sustained  by  the  court ;  the  appeal  was 
dismissed  and  a  procedendo  was  awarded. 

During  the  same  term  of  the  court,  defendant  entered  a 
motion  to  set  aside  the  order  dismissing  the  appeal,  but  the 
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court  overruled  the  motion,  and  this  appeal  is  prosecuted  to 
reverse  the  judgment  of  the  court  below. 

It  was  urged,  in  the  court  below,  that  an  affidavit  of  mer- 
its was  not  required  in  this  class  of  cases  by  the  law  regula- 
ting the  practice  in  the  courts  of  Cook  county ;  but  counsel, 
in  view  of  the  case  of  Bell  v.  Nims,  51  111.  171,  have  aban- 
doned that  point  in  their  argument. 

It  is  urged  in  this  court,  that  the  circuit  court  should  have 
dismissed  the  suit  because  the  complaint  was  insufficient  to 
sustain  a  judgment — that  it  fails  to  show  a  cause  of  action. 

It  does  not  appear,  from  the  complaint  exhibited  before  the 
justice  of  the  peace,  that  any  demand  of  the  rent  was  ever 
made.  At  the  common  law,  when  a  lease  gave  the  power  to 
declare  a  forfeiture  because  rent  was  in  arrear,  there  was  a 
number  of  things  required  to  be  done  by  the  landlord,  before  '■ 
the  forfeiture  could  be  had.  These  requirements  being  difficult 
of  performance,  the  act  of  1865  was  adopted  to  simplify  the 
mode  of  declaring  a  forfeiture. 

That  act  declares  that,  where  the  covenant  of  a  lease  has 
been  violated  by  the  non-payment  of  the  rent  when  due,. it 
shall  be  sufficient  for  the  landlord,  his  agent  or  attorney,  to 
make  demand  for  payment  of  the  rent  on  any  day  prior  to  the 
commencement  of  his  action  of  forcible  detainer;  and  in  cases 
under  the  fourth  section,  it  is  declared  that  only  ten  days  no- 
tice to  quit  is  necessary. 

Under  this  statute,  before  there  can  be  a  forfeiture  theije 
must  be  a  demand  of  payment  of  the  rent  due.  To  create  the 
forfeiture  under  the  statute,  there  must  be  a  default  in  pay- 
ing the  rent,  a  demand  of  the  same,  and  ten  days  notice  to 
quit,  and  a  failure  to  pay  the  rent  before  the  expiration  of  the 
ten  days  notice.  When  these  things  all  concur,  they  operate 
to  produce  a  forfeiture,  and  no  action  accrues  until  after  they 
have  occurred. 

In  this  case  the  plaint  fails  to  state  that  a  demand  of  the 
rent  was  made,  and  in  the  absence  of  such  an  allegation,  there 
was  shown   no  right  to  recover.     On  this  plaint,  had  there 
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been  a  trial,  and  verdict  for  plaintiff  below,  the  jndgment,  on 
motion,  would  have  been  arrested.  Proof  of  fll  the  allega- 
tions In  the  plaint  would  have  constituted  no  cause  of  action; 
and  as  no  recovery  could  have  been  had  in  the  case,  it  was 
error  In  the  court  below  to  refuse  to  set  aside  the  order  dis- 
missing the  appeal,  and  in  not  dismissing  the  suit,  in  the  ab- 
sence of  a  cross  motion  and  leave  to  amend  the  plaint. 

For  the  error  indicated,  the  judgment  of  the  court  below 

is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Charles   Hibbard 

V. 

Emma  E.  Thrasher. 

1.  Trespass — lenyingupon  stranger'' s property— return  in  ohedience  to  verdict 
for  claimant  no  justification.  Where  a  constable  levied  upon  property  not 
belonging  to  the  defendant  in  the  execution,  and  after  a  trial  of  the  right 
of  property,  resulting  in  a  verdict  for  the  claimant,  he  returned  the  same 
to  the  owner,  and  when  sued  in  trespass  for  the  wrongful  taking,  asked 
the  court  to  instruct  the  jury  that  his  return  of  the  property  in  obedience 
to  the  verdict  was  a  complete  indemnity  to  him  against  the  trespass:  Held, 
thai  such  an  instruction  was  properly  refused,  as  the  verdict  was  an  in- 
demnity to  him  only  for  the  return  he  might  make  on  the  execution,  but 
not  as  against  the  trespass. 

2.  Trial  of  right  of  property — splitting  of  cause  of  action.  Where 
the  claimant  of  property  levied  upon  by  an  officer  under  execution  against 
another,  recovered  a  verdict  in  his  favor  on  a  trial  of  the  right  of  property, 
upon  which  it  was  returned  to  him,  and  then  sued  the  officer  in  trespass 
for  the  wrongful  taking,  it  was  urged  that  the  plaintiff  could  not  split  his 
cause  of  action,  and,  having  had  one  action  whereby  he  recovered  the 
property,  he  could  not  maintain  trespass  against  the  officer:  iJeZt?,  that 
the  trial  of  the  right  of  property  was  not  an  action  in  any  sense  of  the 
term,  and  a  verdict  for  the  claimant  was  no  bar  to  the  action  of  trespass. 
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Appeal  from  the  County  Court  of  La  Salle  county;  the  Hon. 
Charles  H.TjILMAN,  Judge,  presiding. 

Messrs.  Stipp  &  Bowen,  for  the  appellant. 

Mr.  Henry  Gunn,  and  Messrs.  Mayo  &  Widmer,  for  the 
appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

Appellant  was  a  constable  in  La  Salle  county.  An  execu- 
tion came  to  his  hands  in  favor  of  one  Swartz,  against  Pliny 
Thrasher,  which  he  levied  upon  two  horses  and  sixty  acres  of 
growing  corn.  Appellee  notified  him  that  the  property  was 
her's,  and  a  jury  was  called  to  determine  the  question,  who 
found  a  verdict  in  favor  of  the  claimant,  whereupon  the  con- 
stable, having  kept  the  horses  six  days,  returned  the  same  to 
appellee. 

She  afterwards  brought  an  action  of  trespass  against  appel- 
lant, on  the  trial  of  which  the  above  facts  were  admitted. 
Appellant  asked  the  court  to  instruct  the  jury,  in  substance, 
that  the  verdict  of  the  jury  and  the  return  of  the  property  to 
the  owner  in  obedience  thereto,  was  a  complete  indemnity  to 
him  against  the  trespass  complained  of,  and  that  the  jury  must 
find  the  defendant  not  guilty,  and  that  these  facts  constitute, 
in  law,  a  bar  to  this  action. 

The  court  refused  so  to  charge,  and  therein  decided  cor- 
rectly. No  authority  for  such  a  proposition  can  be  found  in 
any  book.  The  verdict  of  the  jury  was  an  indemnity  to  the 
officer  for  the  return  he  might  make  on  the  execution — nothing 
more.  It  did  not  atone  for  the  trespass.  An  officer  seizes 
property  at  his  peril,  and  if  he  errs  he  must  take  the  conse- 
quences. 

Something  is  said  about  splitting  causes  of  action,  and  it  is 
argued  that  appellee  has  had  one  action  in  the  trial  of  the 
right  to  the  property.  That  trial  was  not  an  action,  in  any 
sense  of  the  term,  nor  was  the  constable  a  party.     It  was  a 
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contest  between  the  execution  creditor  and  the  claimant.  It 
is  needless  to  cite  authorities  on  the  point.  The  object  of  a 
trial  of  the  right  of  property  under  the  statute  is  merely  to 
furnish  an  indemnity  to  the  officer  in  case  he  disposes  of  the 
property  in  conformity  with  the  verdict ;  but  the  officer  may, 
notwithstanding  a  verdict  for  the  claimaijt,  retain  and  sell  the 
property  at  his  peril,  if  he  chooses  to  do  so.  Foltz  v.  Stevens, 
54  111.  180.    ^ 

It  is  absurd  to  suppose  the  claimant  can  not  have  his  action 
against  the  officer  for  taking  his  property  and  depriving  him 
of  the  use  of  it.     The  officer  acts  at  his  peril. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Otto  Groch  etal, 

V 

Michael  Stengee. 

1.  Chanceky  practice — reference  to  master  to  find  amount  due  on  mori- 
Where  it  appeared  on  bill  to  foreclose  a  mortgage  that  the  note  de- 
scribed in  the  mortgage  was  given  to  secure  future  advances,  and  did  not 
represent  the  state  of  account  between  the  parties,  the  evidence  being 
voluminous,  and  disclosing  a  complicated  state  of  account  running 
through  a  considerable  period  of  time  subsequent  to  the  making  of  the 
note  and  mortgage,  showing  the  advance  of  various  large  sums  of  money, 
and  that  the  mortgagor  was  entitled  to  numerous  credits  from  time  to 
time,  and  the  evidence  was  unsatisfactory:  Held,  that  it  was  the  duty  of 
the  court  to  have  referred  the  case  to  the  master  to  state  the  account, 
leaving  the  parties  to  take  exceptions  to  his  report  as  to  any  matter  with 
which  they  were  dissatisfied ;  and  for  want  of  this,  and  because  the  evi- 
dence was  unsatisfactory,  the  decree  was  reversed. 

2.  Same — error  to  take  decree  on  lost  Mil.  Where  the  supplemental 
bill  upon  which  a  decree  was  based  did  not  appear  in  the  record  and  was 
lost  before  decree  taken :  Held,  that  it  was  a  fatal  error  to  proceed  to  a 
decree  before  supplying  the  lost  files. 

31 — 65th  III. 
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Writ  of  Ereor  to  the  Court  of  Common  Pleas  of  the 
city  of  Aurora ;  the  Hon.  Richard  G.  Montony,  Judge,  pre- 
siding. 

Mr.  S.  W.  Brown,  for  the  plaintiffs  in  error. 

Mr.  C.  J.  Metzner,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  bill  was  to  foreclose  two  mortgages  given  by  Robert 
Groch,  in  his  life-time — one  on  the  lands  described  in  the 
bill,  to  secure  a  note  of  one  thousand  dollars  payable  to  Val- 
entine and  Williams,  and  the  other  on  the  same  lands  to 
secure  a  note  of  six  thousand  five  hundred  dollars  payable  to 
defendant  in  error,  with  interest  at  the  rate  of  ten  per  cent 
per  annum. 

The  court  dismissed  the  bill  so  far  as  it  asked  to  have  the 
Valentine  and  Williams  mortgage  foreclosed,  without  preju- 
dice, and  rendered  a  decree  for  the  full  amount  of  the  note 
and  interest  secured  by  the  other  mortgage,  together  with  the 
costs  of  foreclosure.  The  principal  error  assigned  for  the  re- 
versal of  the  decree  is,  that  it  is  not  sustained  by  the  evidence. 

The  defense  relied  on  by  plaintiffs  in  error,  who  are  the 
heirs  at  law  of  Robert  Groch,  deceased,  is,  that  the  note  secured 
by  the  mortgage  given  to  defendant  in  error  was  not  given 
for  any  actual  indebtedness  then  due,  but  to  secure  future 
advances,  and  that  there  is  no  such  amount  due  thereon  as 
found  by  the  court. 

There  can  be  no  doubt  that  the  note  secured  by  the  latter 
mortgage  was  not  given  for  any  actual  indebtedness  due  at 
the  time,  but  to  secure  future  advances  to  be  made  to  Robert 
Groch,  as  he  should  need  money  in  his  business. 

The  evidence  in  the  record  is  very  voluminous,  and  dis- 
closes a  complicated  state  of  accounts  between  the  parties, 
running  through  a  considerable  period  subsequent  to  the 
making  of  the  note  and  mortgage.     It  shows  that  large  sums 
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of  money  had  been  advanced  to  Groch,  and  he  was  entitled  to 
credits  from  time  to  time  in  their  dealings. 

We  are  satisfied  that  the  note  does  not  represent  the  true 
amount  of  indebtedness  and  could  not  properly  be  made  the 
basis  of  the  decree,  but  in  the  confused  state  of  the  accounts 
it  would  be  exceedingly  difficult  to  state  or  even  to  approxi- 
mate to  the  exact  amount.  In  order  to  ascertain  with  any 
certainty  the  amount  due,  would  require  great  labor,  and  the 
investigation  by  the  court  of  a  vast  volume  of  complicated 
and  conflicting  evidence.  This  is  not  the  duty  of  the  court. 
It  is  the  appropriate  work  of  the  master,  and  the  court  below, 
when  it  appeared  that  the  note  ^did  not  represent  the  true 
amount  of  indebtedness,  ought  to  have  referred  the  cause  to 
the  master  to  take  and  state  the  account.  This  it  did  not  do. 
Without  making  the  calculations  which  ought  to  have  been 
made  by  the  master,  we  can  not  tell  whether  the  decree  is 
sustained  by  the  evidence  or  not.  When  an  account  shall 
have  been  taken,  if  either  party  is  dissatisfied  with  the  result 
arrived  at,  upon  exceptions  being  filed  the  court  can  readily 
determine  whether  the  evidence  sustains  the  report  in  that 
particular. 

For  the  reason  that  the  evidence  is  unsatisfactory  the 
decree  must  be  reversed  and  the  cause  remanded,  with  direc- 
tions to  the  court  to  refer  it  to  the  master  to  state  the  account. 
This  was  the  rule  adopted  in  Stee^^e  v.  Hoagland  et  al.  39  111. 
264,  and  Bressler  v.  McOime  et  al.  56  111.  475. 

Aside  from  this  view  of  the  case  there  is  a  fatal  error  in  the 
record.  The  supplemental  bill  upon  which  the  decree  is  based 
does  not  appear  in  the  record.  It  is  represented  that  it  was 
missing  from  the  files  at  the  date  of  the  decree,  wdiich  seems 
to  be  conceded  by  the  counsel  for  defendant  in  error.  If  so, 
the  court  ought  to  hai^e  caused  the  files  to  be  supplied  before 
it  pronounced  its  decree.     It  was  error  not  to  do  so. 

For  the  error  indicated  the  decree  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Decree  reversed. 
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Mathias  Mamer 

V. 

JoHi^  Lussem. 

1.    Trespass  quare  clausum  f regit— for  excavation  on  adjoining  close.    If 
a  defendant  makes  an  excavation  upon  his  own  land  so  near  to  that  of  the 
plaintiff  as  to  cause  the  plaintiff's  land  to  fall  into  it,  without  reference 
to  the  superincumbent  weight  of  a  building  erected  thereon,  he  will  be- 
liable  in  an  action  of  trespass  for  the  injury. 

3.  Therefore,  in  trespass  to  recover  for  injury  to  plaintiff's  close  in  con- 
sequence of  excavations  made  by  the  defendant  upon  adjoining  premises, 
where  it  was  a  matter  of  doubt  whether  the  excavations  extended  over  upon 
the  plaintiff's  land,  it  was  held  no  error  to  refuse  an  instruction  asked  by 
the  defendant,  that  if  the  excavations  were  made  on  the  land  of  the  latter, 
and  did  not  extend  on  to  the  land  of  the  plaintiff",  then  in  fact  there  Tvas 
no  trespass  committed.  The  instruction  was  too  broad,  for  the  reason  that 
if  the  excavations  were  so  made  as  to  cause  the  plaintiff' 's  land  of  its  own 
weight  to  fall  into  them,  without  reference  to  the  weight  of  the  buildings 
erected  thereon,  trespass  would  lie  for  the  injury. 

3.  Same — injury  to  huilding  hy  excavation  on  adjoining  premises.  But 
where  the  plaintiff  has  a  building  erected  on  the  line  of  his  lot,  but  h.as 
acquired  no  prescriptive  right,  and  the  defendant  makes  an  excavation 
upon  his  lot  adjoining  that  of  the  plaintiff,  near  to,  if  not  quite  up  to  the 
boundary  line  between  the  two,  and  in  doing  so  the  earth  gives  way,  so  as 
to  cause  the  falling  or  settling  of  the  plaintiff's  house  by  reason  of  such 
additional  weight  being  placed  upon  the  soil,  the  plaintiff  can  not  recover 
for  such  injury  in  trespass. 

4.  Same — no  recovery  can  he  had  for  negligence^  in  trespass.  In  the  ab- 
sence of  a  prescriptive  right,  a  party,  by  erecting  a  house  near  the  bound- 
ary line  of  his  lot,  does  not  acquire  any  right  of  support  over  the  adjoin- 
ing land,  and  the  owner  of  the  adjacent  premises  maj^  lawfully  excavate 
the  same  for  the  purpose  of  erecting  a  building  thereon,  and  in  such  event, 
even  though  he  should  be  guilty  of  negligence  in  failing  to  give  notice 
thereof  to  the  other  party,  or  in  making  the  excavation  in  an  unskillful 

■  manner,  he  can  not  be  made  liable  in  an  action  of  trespass. 

5.  Same — trespasser  liable  for  all  the  natural^  prohaUe  consequences  of  the 
act.  Where  a  defendant,  in  making  an  excavation  upon  his  own  land  for 
a  cellar,  extends  the  same  upon  the  close  of  the  plaintiff,  he  will  be  liable 
in  trespass  for  all  the  natural,  probable  consequences  of  the  act,  such  as 
injuring  the  foundation  of  plaintiff's  building  situate  near  the  line. 
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6.  Same — where  owner  is  liable  for  trespass  of  one  huilding  a  house  for 
him.  Where  the  alleged  ground  of  an  action  of  trespass  to  real  estate  was 
the  extension  of  an  excavation  for  a  cellar  and  foundation  of  a  building 
beyond  the  defendant's  lot  upon  that  of  the  plaintiff,  and  it  appeared  that 
such  excavations  v^ere  made  by  the  defendant's  son  under  a  very  indefinite 
contract  with  the  defendant  for  the  erection  of  a  house  for  the  defendant, 
it  was  held,  that  if  such  trespass  was  committed  by  the  direct  execution  of 
plans  devised  and  employed  by  the  defendant,  either  by  his  previous  com- 
mand or  by  his  subsequent  ratification,  he  would  be  liable  for  the  same. 

7.  Same — instruction  as  to  whether  acts  complained  of  were  done  on  plain- 
tiff's or  defendants  land.  Where  the  trespass  complained  of  were  certain 
excavations  made  principally  on  defendant's  own  land,  but  the  proof  tended 
to  show  that  they  were  partly  on  plaintiff's  premises,  and  the  defendant 
asked  an  instruction  that  if  the  excavations  were  made  upon  his  own  land 
the  plaintiff  could  not  recover,  it  was  held.,  that  the  court  properly  modified 
the  same,  so  as  to  require  the  jury  to  find  that  the  excavations  did  not  ex- 
tend over  and  upon  the  plaintiff's  lot. 

8.  Eyidence — tacit  admission.  All  conversations  relating  to  the  mat- 
ters in  issue  held  or  had  in  the  presence  or  hearing  of  the  opposite  party, 
are  admissible  in  evidence  against  such  party.  It  does  not  follow  that 
everything  asserted  in  his  presence  and  not  denied  is  to  be  taken  as  true. 
They  are  circumstances,  only,  to  be  weighed  by  the  jury  as  having  a  tend- 
ency, greater  or  less,  according  to  their  nature,  to  establish  the  particular 
facts,  by  tacit  admission. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

This  was  an  action  of  trespass  quare  dausum  fregit,  by  the 
appellee  against  the  appellant. 

The  first  count  of  the  plaintiff  ^s  declaration  alleged,  in  sub- 
stance, that  the  plaintiff,  at  the  time,  etc.,  was  and  still  is  law- 
fully possessed  of  a  certain  close  in  the  city  of  Chicago,  Cook 
county,  Illinois,  with  a  building  thereon  situated,  which  build- 
ing the  plaintiff  occupied  as  a  dwelling,  and  carried  on  therein 
his  trade  or  business  of  manufacturing  cigars;  that  defendant 
was  possessed  of  a  certain  other  close  near  to  and  adjoining 
plaintiff's  close,  and  that  defendant,  intending  to  injure  plain- 
tiff, etc.,  on  June  24,  1871,  wrongfully,  injuriously  and  negli- 
gently dug  up,  excavated  and  carried  away  the  earth  and  soil 
of  said  close  of  defendant,  near  to  and  adjoining  plaintiff^s 
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close  and  building,  and  made  and  dug  divers  excavations, 
holes  and  cellar  ways  of  great  depth  and  width,  etc.,  in 
the  close  of  defendant,  and  then  and  there,  with  force  and 
arms,  extended  the  excavations,  holes  and  cellar  ways  to  and 
upon  plaintiff's  close,  and  took  and  carried  away  a  large 
quantity  of  the  earth  and  soil  from  plaintiff's  close,  by 
means  of  which  said  premises  and  building  of  plaintiff  were 
greatly  damaged,  and  said  building  and  foundations  of 
the  same  were  greatly  weakened,  disturbed,  racked  and  in- 
jured, and  the  building  rendered  unsafe  and  unfit  for  carry- 
ing on  therein  the  business  of  the  plaintiff,  whereby  the  plain- 
tiff has  been  greatly  annoyed  and  incommoded  in  the  use  and 
enjoyment  of  said  close  and  building,  and  whereby  he  has  been 
forced  to  pay,  lay  out  and  expend  $300  in  repairing  said  build- 
ing and  in  securing  the  foundations  thereof. 

The  second  count  is  for  the  breaking  and  entering  of  plain- 
tiff's close,  making  excavations  therein  and  taking  and  carry- 
ing away  the  soil,  etc.,  in  the  usual  form.  The  defendant 
filed  the  general  issue. 

The  first  instruction  asked  by  the  defendant  on  the  trial  was 
as  follows: 

^^  If  the  jury  believe,  from  the  evidence,  that  the  excavations 
complained  of  were  made  on  the  defendant's  own  soil,  for  the 
purpose  of  improving  his  premises,  or  to  secure  the  proper 
foundations  for  a  building  about  to  be  erected  by  him  on  said 
premises,  and  that  such  excavations  were  made  after  reason- 
able notice  to  the  plaintiff,  and  with  reasonable  or  ordinary 
care  and  skill,  then,  although  plaintiff's  building  has  been 
injured,  he  can  not  recover  any  damages  from  the  defendant 
for  such  injury." 

The  court  modified  the  same  by  adding  at  the  conclusion 
the  following  words:  ^^ Unless  the  jury  also  believe,  from  the 
evidence,  that  such  excavations  were  made  over,  to  and  upon 
the  soil  of  the  plaintiff,  and  that  injury  was  thereby  caused  to 
plaintiff's  house  and  premises." 
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The  jury  found  for  the  plaintiff,  and  assessed  his  damages 
at  |214.  The  court  overruled  a  motion  for  a  new  trial,  and 
rendered  judgment  on  the  verdict. 

Mr.  Ira  W.  Buell,  for  the  appellant. 

Messrs.  Runyan,  Avery,  Loomis  &  Comstock,  for  the 
appellee. 

Mr.    Justice   McAllister  delivered   the  opinion  of  the 

Court: 

This  was  trespass  quare  clausum^  brought  in  the  Cook  county 
circuit  court,  by  appellee  against  appellant.  Plea,  not  guilty. 
There  was  a  trial  before  the  court  and  a  jury  at  the  May  term, 
1872,  and  verdict  and  judgment  against  appellant.  The  evi- 
dence and  rulings  of  the  court  were  preserved  by  bill  of  ex- 
ceptions, and  the  case  brought  to  this  conrt,  where  the  follow- 
ing errors  are  assigned  and  relied  upon:  (1.;  The  verdict  is 
against  the  weight  of  the  evidence.  (2.)  The  court  admitted 
the  declarations  of  defendant's  sons  in  evidence.  (3.)  The 
instructions  asked  on  behalf  of  defendant  were  improperly 
modified,  and  others  wholly  refused. 

The  first  ground  for  reversal  involves  two  elements  of  the 
case,  viz:  (1.)  Want  of  sufficient  evidence  that  a  trespass 
was  committed  upon  plaintiff 's  land  by  anybody.  (2.)  If  there 
was,  then  a  want  of  evidence  to  connect  defendant  therewith. 

The  close  upon  which  the  alleged  trespass  was  committed 
was  a  lot  in  the  city  of  Chicago,  25  feet  in  width,  on  which 
was  a  building  in  plaintiff's  possession.  The  defendant  was 
lessee  of  the  lot  adjoining  that  of  plaintiff  on  the  east,  on 
which  defendant  was  erecting  a  house,  requiring  an  excava- 
tion probably  for  a  cellar.  This  house  was  erected  by  defend- 
ant's son,  a  young  man  living  in  his  family,  under  a  very  in- 
definite contract  with  defendant,  who  furnished  all  the  means. 
It  was  a  sharply  contested  question,  npon  the  trial,  whether  said 
excavation  was  made  to  extend  beyond   the  line  between  the 
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two  lots,  and  upon  that  of  plaintiff.  There  was  much  evidence 
upon  both  sides  of  th6  question. 

We  are  unable  to  say  that  there  was  any  such  manifest  weight 
and  preponderance  in  favor  of  the  defendant  as  would  warrant 
this  court  in  interfering  with  the  finding  of  the  jury,  which 
we  must  intend  was^  that  the  excavation  did  extend  beyond 
the  line,  or  that  other  trespasses  to  plaintiff^s  close  were  com- 
mitted. ' 

There  was  evidence  strongly  tending  to  show  that  this  work 
was  done  subject  to  defendant's  control,  and  that  he  approved 
and  ratified  what  was  done.  If  the  trespass  was  committed 
by  the  direct  execution  of  plans  devised  and  employed  by 
him  by  his  previous  command  or  subsequent  ratification,  he 
would  be  liable.  The  finding  of  the  jury  upon  this  branch 
of  the  case  is  likewise  conclusive.  It  is  unnecessary  for  this 
court  to  repeat  a  score  of  times  each  year  the  rules  which 
govern  in  such  cases. 

The  only  question  made  upon  the  admissibility  of  evidence 
is  that  based  upon  the  admission  of  the  declarations  of  de- 
fendant's sons.  The  record  shows  that  the  defendant  was 
present  when  these  declarations  were  made.  All  conversa- 
tions relating  to  any  of  the  points  in  issue,  held  or  had  in  the 
presence  and  hearing  of  the  opposite  party,  are  admissible  as 
evidence  against  such  party.  Not  that  everything  asserted  in 
the  presence  of  the  party  and  not  denied  by  him  is  to  be  re- 
garded as  true,  but  the  circumstances  are  to  be  weighed  by 
the  jury  as  having  a  tendency,  greater  or  less,  according  to 
their  nature,  to  establish  particular  facts,  by  tacit  admission. 

Lastly,  as  to  instructions.  The  proposition  of  law  involved 
in  the  8th  instruction,  which  was  refused,  is  fully  embodied 
in  the  6th  that  was  given. 

The  9th  instruction,  the  refusal  of  which  is  urged  as  a 
ground  of  reversal,  is  as  follows: 

"If  the  jury  believe,  from  the  evidence,  that  the  alleged 
excavations   were   made   on   the   land   of  the  defendant,  and 
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did  not  extend  on  to  the  land  of  the  plaintiff,  then  no  tres- 
pass was  in  fact  committed,  and  the  jury  should  find  for  the 
defendant/' 

This  instruction  is  too  broad,  and  should  not  have  been, 
given.  Although  the  excavations  were  made  on  the  land 
of  defendant,  yet,  if  they  were  so  made  as  to  cause  plain- 
tiff's land  to  fall  into  them  of  its  own  weight,  and  with- 
out reference  to  the  superincumbent  weight  of  a  building 
erected  upon  plaintiff's  land,  an  action  would  lie  for  the  in- 
jury, and  might  properly  be  trespass.  In  the  language  of 
Rolle:  ^'It  seems  that  a  man  who  has  land  next  adjoining  to 
my  land  can  not  dig  his  land  so  near  to  my  land  that  thereby 
my  land  shall  fall  into  the  pit,  and  for  this,  if  an  action  were 
brought,  it  would  lie."  Wilde  v.  Minsterly,  2  Rolle 'Abr.  565; 
Humphries  v.  Bragden,  12  Q.  B.  743  ;  Tliurston  v.  Hancock,  12 
Mass.  229;  Farrand  v.  Marshall,  21  Barb.  409;  Lasala  v.  Hoi- 
brook,  4  Paige  Ch.  169;  2  Washb,  on  Real  Prop.  75,  and  cases 
cited  in  notes. 

The  modification  of  defendant's  first  instruction  was  very 
properly  made,  because  the  hypothesis  of  the  instruction,  as 
asked,  was  not  that  the  excavations  complained  of  were  made 
exclusively  on  the  defendant's  own  soil. 

The  evidence  of  plaintiff  tended  to  show  that,  while  the 
excavations  were  principally  made  on  defendant's  lot,  yet, 
that  they  extended  several  inches  over  upon  that  of  plaintiff. 
The  legal  proposition  of  the  instruction,  as  asked,  could  only 
be  proper  in  case  the  jury  found  that  the  excavations  did  not 
extend  beyond  the  line  of  defendant's  lot;  but,  by  it,  as 
asked,  the  jury  were  not  required  to  so  find,  and  the  court 
properly  made  the  addition. 

The  second  instruction,  as  asked  by  defendant,  was  as  fol- 
lows: 

^^The  jury  are  instructed  that  the  plaintiff,  by  building  his 
house  near  to  the  extremity  of  his  own  land,  did  not  thereby 
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acquire  any  right, of  support  over  the  defendant's  adjoining 
land,  so  as  to  deprive  defendant  of  his  right  to  use  or  exca- 
vate his  land,  and  the  defendant,  by  exercising  ordinary  care 
and  skill,  had  the  right  to  make  reasonable  improvements  or 
excavations  on  his  own  land  or  soil,  although  such  improve- 
ments or  excavations  should  injure  or  endanger  the  building 
of  plaintiff  located  on  the  adjoining  land,  and  for  injury  thus 
caused  he  can  not  recover/^ 


The  court  refused  this  instruction,  as  asked,  and  added:  "If 
the  jury  also  believe,  from  the  evidence,  upon  making  such  ex- 
cavations he  gave  reasonable  notice  to  the  plaintiff  of  his  in- 
tention to  excavate  the  soil  and  build  upon  his,  defendant's, 
land.'^ 

The  modification  by  the  court  was  clearly  erroneous.  The 
action  was  trespass  to  plaintiff's  close.  Plaintiff  could  not 
recover  in  this  action  by  reason  of  any  negligence  on  the  part 
of  defendant  to  give  notice  of  his  intention  to  excavate.  It 
is  implied  by  the  modification,  and  the  jury  must  have  so  un- 
derstood it,  that  defendant  would  be  liable  in  this  action  for 
consequential  injuries  to  plaintiff's  building  arising  from  ex- 
cavations made  even  on  defendant's  own  lot,  provided  defend- 
ant omitted  to  give  plaintiff  reasonable  notice.  If  the  action 
had  been  case  for  making  the  excavation  in  a  negligent  or 
unskillful  manner,  this  modification  would  not  have  been 
proper,  because  it  excludes  the  idea  that  plaintiff  might  have 
had  full  knowledge  of  the  intended  excavation  from  other 
sources,  as  he  undoubtedly  did. 

But  the  action  being  trespass,  it  could  be  sustained  by  no 
mere  negligence  or  unskilfulness  in  making  the  excavation  on 
defendant's  own  lot. 

If  the  evidence  satisfactorily  established  the  fact  of  an  ac- 
tual entry  upon  plaintiff's  close,  and  making  an  excavation 
therein,  then  the  defendant,  if  guilty,  would  be  liable  for  all 
the  natural,  probable   consequences  of  the  act.     This  is  the 
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theory  upon  which  the  -plaintiff  tried  the  case^  but  it  was  con- 
troverted by  the  defendant  with  nearly  an  equal  if  not  greater 
strength  of  evidence.  Then,  even  upon  a  denial  of  plaintiff's 
theory  successfully  maintained,  other  considerations  might 
arise.  » 

There  is  no  denial  of  the  fact  that  an  excavation  Avas  made 
upon  defendant's  lot,  and  nearly  if  not  quite  up  to  the  line. 
What  were  defendant's  liabilities  to  plaintiff  under  this  view? 
There  is  no  question  of  prescriptive  right.  Plaintiff's  build- 
ing was  of  recent  erection.  The  defendant  had  the  lawful 
right  to  excavate  his  own  land  for  such  purposes  as  he  saw 
fit;  and  if,  in  so  doing,  the  adjacent  earth  gave  way  so  as  to 
cause  either  the  falling  or  settling  of  plaintiff's  house,  by  rea- 
son of  such  additional  weight  being  thereby  placed  upon  the 
natural  soil,  the  plaintiff  was  without  remedy  in  this  action 
for  the  damage  thus  sustained  to  his  house. 

^'  The  right  of  a  land  owner,"  says  Washburn,  ''to  support 
his  land  against  that  of  the  adjacent  owner,  does  not  extend 
to  the  support  of  any  additional  weight  or  structure  he  may 
place  thereon."  Washb.  on  Real  Prop.  (marg.  p.)  75.  Upon 
this  point  the  defendant  had  the  right  to  have  the  law  cor- 
rectly given  to  the  jury. 

For  the  error  in  modifying  the  second  instruction  for  de- 
fendant, as  stated,  the  judgment  of  the  court  below  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed 
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RoBteRT  H.  Fish 

V. 

Wilson  H.  Stubbings. 

1.  'Ey^p-RBSscONT'RACT^-asconfradisttnguishedfrom  an  implied  one.  A 
contract  for  the  building  of  a  house,  where  the  builder  is  to  do  the  work 
and  furnish  the  materials  therefor  at  a  stipulated  price,  one-half  to  be  paid 
on  completion  of  the  work  and  the  residue  on  or  before  a  day  following, 
and  where  the  work  was  commenced  and  progressed  with  the  knowledge 
and  assent  of  the  owner,  but  was  not  completed  until  after  the  time  fixed 
for  the  last  payment,  on  account  of  being  hindered  by  the  owner,  is  an 
express  contract  as  contradistinguished  from  an  implied  one. 

2.  Mechanic's  liek — time  for  completion  of  work  necessary  under  special 
C07itract.  Where  work  is  performed,  in  the  erection  of  a  building,  under 
a  special  contract,  as  contradistinguished  from  an  implied  contract,  to 
entitle  the  creditor  to  a  lien,  it  is  essential  that  a  time  should  be  agreed 
upon  for  the  completion  of  the  work. 

3.  Same — substantial  performance  of  contract  sufficient.  To  entitle  the 
petitioner  for  a  mechanic's  lien  to  relief,  a  substantial  performance  of  the 
contract  will  be  sufficient. 

4.  Answer  in  chancery — as  evidence  when  under  oath.  Where  an 
answer  in  chancery  is  required  to  be  made  under  oath,  so  far  as  it  is  re- 
sponsive to  the  bill  it  is  testimony  for  the  defendant,  and  can  only  be  over- 
come by  two  witnesses,  or  one  witness  and  strong  corroborating  circum- 
stances. As  evidence,  it  can  only  be  impeached  in  the  same  nianner  as 
oral  testimony  may  be.  Hence,  it  is  error  to  instruct  the  jury  to  look 
with  suspicion  upon  it,  if  they  believe,  from  the  evidence,  that  it  was 
recklessly  made. 

5.  It  is  error  for  the  court  to  instruct  the  jury  that  the  sworn  answer 
of  a  defendant  to  a  petition  for  a  mechanic's  lien  might  be  regarded  as 
of  no  greater  weight  than  the  evidence  of  the  defendant,  as  the  law  makes 
such  answer  preponderate  over  the  testimony  of  one  witness. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth^  Judge^  presiding. 

Tliis  was  a  petition  to  enforce  a  mechanic's  lien,  filed  by- 
Wilson  H.  Stubbings  against  Kobert  H.  Fish.  The  petition 
required  the  defendant  to  answer  the  same  under  oath^  which 
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was  done  accordifigly.  On  the  trial  of  the  issues  found,  the 
court,  amongst  others,  gave  the  fol4owing  instructions,  at  the 
instance  of  the  petitioner,  numbered  three  and  five: 

"3.  The  answer  of  de'fendant,  Fish,  has  been  admitted  a,s 
evidence  in  his  favor,  but  if  the  jury  believe,  from  an  exam- 
ination of  the  answer  itself,  and  from  the  testimony-  of  the 
defendant  in  connection  therewith,  that  such  answer  has  been 
made  without  knowledge  of  the  facts,  it  is  not  in  such  respects 
necessary  to  overcome  it  by  the  testimony  of  more  than  one 
witness;  and  if  the  jury  believe,  from  such  examination  and 
testimony  of  the  defendant,  that  it  has  been  recklessly  made 
in  any  material  respect,  the  jury  will  be  entitled  to  look  with 
suspicion  upon  whatever  else  there  may  be  in  the  answer,  and 
in  such  case,  will  be  authorized  to  give  the  answer  only  such 
weight  as  it  may  seem  to  the  jury  entitled  to,  and  so  far  as  it 
may  be  corroborated  by  other  unobjectionable  evidence/^ 

"  b.  The  defendant  having  testified  before  the  jury  in  his 
own  behalf,  his  answer  should  not  be  received  or  treated  as 
of  greater  weight  than  his  testimony/^ 

The  jury  returned  a  verdict  in  favor  of  the  petitioner  for 
$356.88.  The  defendant  entered  a  motion  for  a  new  trial, 
which  was  overruled,  and  a  decree  entered  for  the  sum  found 
by  the  jury,  from  which  the  defendant  appealed. 

Mr.  M.  Blanchard,  for  the  appellant. 

Messrs.  Dent  &  Black,  for  the  appellee. 

Mr.  Jttstice  Thoenton  delivered  the  opinion  of  the  Court; 

There  is  considerable  doubt,  from  an  examination  of  the 
testimony,  whether  the  recovery  is  not  for  a  larger  amount 
of  work  than  was  actually  performed.  We  make  this  remark 
to  justify  a  reversal  for  other  errors. 

The  evidence  will  only  be  alluded  to  for  the  purpose  of 
explaining  the  view  we  shall  take  of  some  of  the  instructions. 
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We  shall  leave  the  sufficiency  of  the  performance  of  the  work, 
the  quality  of  the  materials  and  the  compliance  with  the  con- 
tract, to  be  determined  upon  a  second  trial. 

The  first  proposition  of  law  to  be  noticed  is,  that  the  peti- 
tion is  insufficient  to  authorize  a  recovery — that  the  work  is 
alleged  to  have  been  performed  under  a  special  contract,  and 
that  no  time  is  named  for  its  completion. 

The  agreement,  as  set  out  in  the  petition,  is  rather  peculiar, 
but  must  be  regarded  as  an  express  contract. 

The  substance  of  the  allegations,  as  to  any  contract,  is  that 
the  defendant  employed  the  petitioner  to  do  the  work  and 
furnish  materials  at  a  stipulated  price,  one-half  to  be  paid  on 
completion  of  the  work  and  the  residue  on  or  before  the  first 
day  of  January  next  following;  that  the  work  was  commenced 
and  progressed  with  the  knowledge  and  assent  of  the  defend- 
ant, but  as  the  latter  hindered  the  work,  it  was  not  completed 
until  in  February  following. 

Here  was  a  contract  of  employment,  and  the  price  and  time 
of  payment  were  fixed.  It  Avas  clearly  an  express,  as  contra- 
distinguished from  an  implied,  contract,  but  no  time  was 
agreed  upon  for  the  completion  of  the  work.  To  entitle  the 
petitioner  to  a  lien,  this  was  essential,  and  the  law  can  not 
imply  any  time  for  completion,  under  such  circumstances. 
This  omission  is  fatal  to  the  petition.  Cook  v.  Vreeland,  21 
111.  431. 

The  answer,  in  this  case,  was  sworn  to,  and  was  made  evi- 
dence by  the  statute.  So  far  as  it  was  responsive  to  the  bill, 
it  was  testimony,  and  could  only  have  been  overcome  by  two 
witnesses,  or  one  witness  and  strong  corroborating  circum- 
stances. As  it  was  competent  evidence,  it  could  only  be  im- 
peached as  oral  testimony  would  be.  Hence,  it  was  error  to 
instruct  the  jury  to  look  with  suspicion  upon  the  answer,  if 
they  believed,  from  the  evidence,  that  it  was  "recklessly 
made.'^  It  might  have  been  reckless  or  careless  in  its  state- 
ments, and  yet  not  be  false.  Too  much  license  was  given  to 
the  jury  by  this  instruction. 
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The  fifth  instruction  for  the  petitioner  was  also  wrong.  It 
made  the  answer  of  no  more  weight  than  the  testimony  of  a 
single  witness^  and,  in  this  respect,  violated  a  plain  principle 
of  law.  The  law  makes  a  sworn  answer  preponderate  over 
the  testimony  of  one  witness;  and  yet  the  court  told  the  jury 
tliey  might  regard  it  as  of  no  greater  weight  than  the  evi- 
dence of  the  defendant. 

We  do  not  think  that  the  court  erred  in  holding  that  a 
substantial  performance  of  the  work  was  sufficient.  Nothing 
more  could  reasonably  be  required. 

The  decree  is  reversed  and  the  cause  remanded,  with  leave 
to  the  petitioner  to  amend  his  petition  if  he  desires. 

Decree  reversed. 


Fkanklin  W.  Smith  et  al* 

V. 

Elias  B,  Hulett. 

1.  Evidence — admission  of  defendant  not  served^  to  prove  partnership. 
Where  three  persons  were>sued  as  partners,  two  of  whom  only  were  served, 
and  the  other  not  appearing,  and  the  principal  question  in  issue  was  the 
existence  of  the  partnership,  the  court  below  admitted  in  evidence  the  dec- 
larations of  the  defendant  not  in  court:  Held,  that  the  court  erred,  as  the 
declarations  of  the  defendant  not  a  party  to  the  trial  were  not  competent 
evidence  to  prove  the  partnership. 

2.  If  all  the  defendants  had  been  served,  the  admissions  of  either  would 
have  been  admissible  as  against  the  party  having  made  them,  to  establish 
the  fact  of  a  partnership  as  to  him,  if  it  was  material  to  obtain  a  judgment 
against  him. 

?).  Same— ;pw()/  of  partnership  as  to  all,  iiecessary.  Where  three  persons 
are  sued  as  partners,  and  one  of  them  is  not  served,  and  does  not  appear, 
and  the  fact  of  the  partnership  is  in  issue,  it  is  necessary,  on  the  trial,  as  to 
the  two  served,  to  prove  the  partnership  as  to  the  three. 
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Appeal,  from  the  County  Court  of  DeKalb  county;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

This  wasyan  action  of  assumpsit,  by  Elias  B.  Hulett  against 
Franklin  W.  .Smith,  John  Bishop  and  Justus  Griffin,  the  lat- 
ter not  served  and  made  no  appearance  in  the  cause.  The 
declaration  contained  the  common  counts  only,  but  described 
the  defendants  as  late  co-partners.  The  trial  was  had  as  to 
the  other  two  defendants,  who  each  pleaded  the  general  issue. 
Verdict  and  judgment  for  the  plaintiff,  and  appeal  by  the  two 
defendants  to  this  court. 

Messrs.  Wheaton,  Smith  &  McDole,  for  the  appellants. 

Messrs.  Divine  &  Pratt,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  commenced  against  Frank- 
lin W.  Smith,  John  Bishop  and  Justus  Griffin,  to  recover  for 
work  and  labor.  Smith  and  Bishop  only  were  served  with 
process.  Griffin  Avas  not  served,  nor  did  he  appear  to  the  action. 
Smith  and  Bishop  each  fled  a  plea  of  the  general  issue. 

The  defendants,  Smith  and  Bishop,  were  sought  to  be 
charged  by  virtue  of  an  alleged  partnership  between  them  and 
Griffin. 

A  large  amount  of  testimony  was  produced  to  establish  the 
existence  of  the  partnership,  and  in  fact  it  was  the  real  ques- 
tion at  issue. 

On  the  trial,  against  the  objection  of  the  defendants,  the 
declarations  of  Griffin  were  admitted  in  evidence  to  prove  the 
fact  of  partnership.  One  error  assigned  is  the  admission  of 
such  testimony. 

Griffin,  although  his  name  was  included  in  the  summons, 
never  having  been  served  with  process,  was  not  a  party  to  the 
suit.  No  judgment  could  have  been  had  against  him,  and  a 
judgment  against  the  other  two,  under  our  statute,  would  be 
regular,  without  noticing  him.     Nothing  was  required  to  be 
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proved  as  against  hira,  in  order  to  obtain  a  judgment  against 
him.  If  there  had  been,  his  admissions  would  have  been 
competent.  But  the  proof  was  only  to  be  made  as  against 
Smith  and  Bishop,  in  order  to  recover  a  judgment  against 
them.  Although  the  partnership  between  the  three  was  to  be 
proved,  it  must  have  been  done  by  competent  evidence.  As 
against  Smith  and  Bishop,  the  declarations  of  Griffin  were  not 
competent  evidence  to  prove  a  partnership. 

One  man  can  not  thus  affect  another  by  his  declarations. 

If  Griffin  had  been  a  party  to  the  suit,  his  declarations 
would  have  been  admissible  as  against  himself,  where  material 
to  obtain  a  judgment  against  him;  but  as  he  was  not  a  party, 
there  is  no  ground  upon  which  they  could  be  let  in  to  prove 
the  fact  of  partnership.  1  Greenleaf  Ev.  sec.  177  ;  Degan  v. 
Singer,  41  111.  28;  Gardner  v.  N.  W.  M.  Co.  52  id.  368;  But- 
ton V.  Woodman,  9  Gush.  256  ;  Allcott  v.  St7'07}g,  id.  325 ;  Rob- 
bins  V.  Willard,  6  Pick.  464 ;  Hahn  v.  St.  Clair  S.  and  Ins.  Co, 
50  111.  457. 

Because  of  the  admission  of  this  testimony,  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Jeremiah  GooDwiisr 


Samuel  J.  Goodwin, 


1.    Consideration — when  necessary  to  prove.    In  a  suit  to  recover  one 

year's  interest  upon  the  following  instrument,  to  wit :     "  $3000.    Aurora, 

111.,  Nov.  7,  1867.    Due  Samuel  J.  Goodwin,  at  the  time  of  my  decease, 

three  thousand  dollars,  with  interest  payable  annually,  at  the  rate  of  six 

32—  65th  III. 


498  Goodwin  v.  Goodwin.  [Sept.  T., 

Opinion  of  the  Court. 

per  cent  per  annum,  provided  my  assets  are  sufficient,  after  my  decease,  to 
pay  my  then  liabilities,  but  if  not,  this  note  to  be  delivered  up  to  my 
heirs  or  personal  representatives.  Jeremiah  GoDdwin:  "  Seld,  that  while 
the  instrument  was  not  technically  a  promissory  note,  because  payable 
upon  a  contingency,  yet  that,  so  far  as  the  interest  was  concerned,  it  was 
"  an  instrumen-t  in  writing"  for  the  payment  of  money,  and  that  a  recovery 
of  the  interest  might  be  had  without  proof  of  the  consideration  of  the  in- 
strument. 

2.  Change  of  venue — when  refusal  works  no  injury.  Where  the  only 
question  in  a  case  was  the  construction  of  the  iDStrument  sued  on,  and  the 
court  construed  the  same  correctly :  Held,  that  the  refusal  of  a  motion  for 
a  change  of  venue,  on  account  of  prejudice  in  the  judge,  could  work  no 
injury. 

Appeal  from  the  Court  of  Common  Pleas  of  the  city  of 
Aurora;  the  Hon.  Eichard  G.  Montony,  Judge,  presiding. 

The  facts  appear  in  the  opinion,  except  that  the  application 
for  a  change  of  venue  was  based  upon  the  alleged  prejudice 
of  the  judge  who  tried  the  cause  below. 

Mr.  Eugene  Canfield,  for  the  appellant. 

Mr.  A.  G.  McDoLE,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

This  was  an  action  brought  to  recover  one  year's  interest 
on  the  following  instrument: 

^'$3000.  Aurora,  III.,  Nov.  7,  1867. 

^^Due  Samuel  J.  Goodwin,  at  the  time  of  my  decease,  three 
thousand  dollars,  with  interest  payable  annually,  at  the  rate 
of  six  per  cent  per  annum,  provided  my  assets  are  sufficient, 
after  my  decease,  to  pay  my  then  liabilities,  but  if  not,  this 
note  to  be  delivered  up  to  my  heirs  or  personal  representa- 
tives. Jeremiah  Goodwin.^' 

It  is  urged  that  this  instrument  is  not  a  promissory  note,  be- 
cause payable  only  on  a  contingency,  and  that  it  was,  therefore, 
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necessary  to  prove  a  consideration,  in  order  to  a  recovery, 
which  was  not  done.  It  is  true,  the  instrument  is  not,  tech- 
nically, a  promissory  note,  for  the  reason  named ;  but  so  far  as 
the  interest  is  concerned,  it  is  "an  instrument  in  writing"  for 
the  payment  of  money,  and  is,  therefore,  under  our  statute,  to 
be  considered  due  and  payable  according  to  its  terms,  without 
proof,  in  the  first  instance,  of  a  consideration.  By  the  terms 
of  the  instrument,  the  interest  w^as  payable  annually,  and  the 
maker  had  himself  given  it  that  construction,  by  paying  the 
interest  for  the  first  three  years  after  the  note  was  given. 

AYe  think  the  court  did  not  err  in  rendering  judgment  for 
the  interest  due,  without  proof  of  a  consideration. 

It  is  not  necessary  to  decide  whether  the  defendant's  affida- 
vit entitled  him  to  a  change  of  venue.  The  denial  of  his 
motion  worked  him  no  prejudice,  as  the  only  question  in  the 
case  was  the  construction  of  this  instrument,  and  the  court 
construed  it  correctly. 

The  judgment  of  the  court  below  is  affirmed. 

«  Judgment  affirmed. 


August  Bauer 

V. 
GUSTAV    G0TTMANHAUSE]Sr. 

1.  BouNDAKT  LINE — Original  location  governs.  The  true  boundary  lines 
of  a  lot  in  a  city  are  where  they  were  actually  run,  and  where  they  were 
marked  by  the  monuments  placed  by  the  surveyor  to  indicate  where  they 
may  be  found;  and  the  most  satisfactory  evidence  of  the  place  where  the 
true  lines  were  located,  is  alibrded  by  the  original  stakes.  The  monu- 
ments must  necessarily  control  the  field  notes  and  map  of  the  survey,  as 
well  as  calls  for  course,  distance  and  quantity. 
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2.  LiMiTATiON-T;f(9  dispute  boundary  line.  Where  it  appeared  that,  in  the 
original  survey  of  a  tract  of  land  into  city  lots,  the  surveyor,  by  mistake, 
located  the  north  line  of  the  south  lots  ten  feet  too  far  north,  thus  giving 
the  south  lots  ten  feet  more  in  width  than  the  others ;  and  the  several 
owners  took  possession  and  fenced  according  to  the  original  stakes,  and 
that  the  landlord  of  theplaintift",  and  those  under  whom  he  claimed,  had 
been  in  the  open,  visible  and  actual  possession  of  the  north  half  of  a  lot, 
some  distance  from  the  south  line  of  the  addition,  for  more  than  20  years 
continuously  by  themselves  and  tenants :  Held,  that,  under  the  statute  of 
limitations,  this  possession  was  amply  sufficient  to  fix,  indisputably,  the 
boundaries  of  an  actual  possession,  and  to  bar  all  entries,  except  as  to 
those  under  the  statutory  disabilities,  and  to  bar  any  claim  of  an  adjoin- 
ing owner  to  enforce  an  apportionment  of  the  surplus  of  the  south  lot,  and 
thus  change  the  boundaries. 

3.  Excessive  damages — trespass  quare  clausum  f regit.  Where  the  de- 
fendant, in  a  wanton,  illegal  and  unwarranted  manner,  attempted  to  take 
the  law  into  his  own  hands,  and  deprived  the  plaintitt"  of  his  rightful 
possession  of  a  strip  of  ground,  and  thereby  injured  his  business:  Held, 
that  a  verdict  for  $500  in  favor  of  the  plaintifl',  in  trespass  quare  clausum 
fregit,  was  not  excessive. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
William  A.  Porter,  Judge,  presiding. 

Mr.  John  Borden,  for  the  appellant. 

Messrs.  NissEN  &  Barnum,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court': 

This  was  an  action  quare  clausum  fregit,  brought  by  appel- 
lee, in  the  Superior  Court  of  Chicago,  against  appellant. 
Defendant  pleaded  liherum  tenementum,  and  thereupon  plain- 
tiff new  assigned  and  described  the  close  by  metes  and  bounds, 
which  was  a  strip  of  ground  on  the  north  side  of  the  close, 
being  seven  feet  in  width  at  the  west  end,  on  Clark  street, 
diminishing  in  width  to  five  feet  at  its  western  extremity.  To 
the  new  assignment  defendant  pleaded  not  guilcy  and  liherum 
tenementum,  to  the  latter  of  which  plaintiff  in  error  replied 
20  years  possession  of  locus  in  quo.    Issues  were  formed  on  the 


1872.J  Bauer  v.  Gottmanhausen.  501 

Opinion  of  the  Court. 

pleadings,  and  a  trial  was  had  by  the  conrt  and  a  jury,  result- 
ing in  a  verdict  and  judgment  of  $500  in  favor  of  plaintiff,  and 
the  defendant  appealed  to  this  court. 

It  appears  that  both  parties  claim  title  to  adjoining  premi- 
ses, from  a  common  source,  and  this  litigation  involves  the 
boundary  line  between  their  premises,  in  lot  22  of  Bron- 
son's  addition  to  Chicago.  Appellant,  who  owns  the  north 
half  of  the  lot,  claims  the  strip  as  belonging  to  his  half, 
whilst  appellee  claims  that  it  belongs  to  the  south  half  of 
the  lot. 

It  appears  that  one  Mulschlechner  conveyed  to  appellant 
the  north  half  of  the  lot,  describing  it  as  49  J  feet  front,  and 
conveyed  to  appellee's  landlord  24 J  feet  in  width  on  the 
north  side  of  the  south  half  of  the  lot.  Appellee  had  an  un- 
expired lease  from  year  to  year,  and  the  year  for  which  he 
was  in  did  not  expire  until  the  29th  of  April,  1872,  at  the 
time  the  trespass  is  claimed  to  have  been  committed. 

The  controversy  arises  upon  the  true  location  of  the  central 
line  dividing  the  lot,  appellant  claiming  that  it  runs  along 
the  south  line  of  the  strip,  whilst  appellee  contends  it  is  the 
north  side  of  the  strip. 

Bronson's  addition  embraces  a  quarter  section  of  land,  and 
was  surveyed  and  platted  in  1843-4,  by  one  Bradley,  a  sur- 
veyor. He  testifies  that,  before  the  addition  was  made, 
Bronson,  through  his  agents,  sold  parts  of  the  quarter  lying 
along  Clark  street;  that  when  such  sales  were  made,  he  sur- 
veyed and  staked  such  lots,  and  such  purchasers  took  posses- 
sion, fenced  and  cultivated  their  lots.  He  says  he  sub-divided 
and  platted  the  addition,  and,  in  doing  so,  platted  and  num- 
bered the  lots  previously  sold;  that  after  the  plat  was  recorded, 
he,  in  1845,  discovered  that  he,  by  mistake,  or  some  other 
person  by  design,  had  placed  the  stake  on  Clark  street  for 
the  north  line  of  lot  28  ten  feet  farther  north  than  called  for 
on  the  plat;  that  he  had  taken  the  stake  as  a  starting  point 
in  surveying  the  lots  lying  north  of  lot  28,  in  sub-dividing 
the  quarter  section. 
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It  thus  appears  that  all  the  lots,  including  22^  lying  north 
of  lot  28j  were  located  ten  feet  farther  north  on  Clark  street 
than  is  shx)wn  by  the  plat;  but  when  the  mistake  was  discov- 
ered, he  says,  it  was  regarded  as  unimportant,  as  the  ten  feet 
of  excess  in  lot  28  was  not  considered  of  sufficient  value  to 
justify  an  alteration  in  the  map,  and  in  having  it  again  re- 
corded. 

There  were  placed  at  the  corners  and  at  the  center  of  the 
line  of  each  lot,  on  Clark  street,  cedar  stakes;  and  the  vari- 
ous purchasers  fenced  their  lots  on  the  lines  indicated  by 
these  stakes,  and  as  late  as  1870  the  stakes  were  found  at  the 
proper  places,  and  the  fences  conformed  to  them  as  the  proper 
corners. 

The  fences  on  this  lot  were  erected  from  25  to  28  years 
before  the  trespass  complained  of  in  this  suit;  and,  with  the 
exception  of  the  fence  on  the  north  line  of  lot  22,  which  was 
moved  in  on  opening  a  street,  the  fences  have  been  continu- 
ously maintained  on  the  original  line  where  they  were  first 
placed,  until  burned  by  the  fire  of  October,  1871. 

It  appears  that  Mulschlechner,  in  1860,  with  Bradley, 
found  that  the  original  corner  stakes  to  this  lot  corresponded 
with  its  exterior  fences,  and  then  placed  a  fence  precisely 
half  way  between  the  north  and  south  lines  of  lot  22,  which 
is  on  the  north  side  of  the  strip  in  dispute.  After  the  middle 
fence  was  destroyed  by  fire,  it  was  replaced ;  but  appellant, 
insisting  that  the  surplus  thrown  into  lot  28  should  be  dis- 
tributed among  the  lots  lying  north  of  it,  determined  to 
appropriate  it  to  his  own  use,  and  brought  suit  in  ejectment 
against  appellee,  to  recover  the  strip,  but  whilst  that  suit  was 
pending  and  undetermined,  appellailt  removed  the  fence  and 
took  possession  of  the  strip. 

The  true  boundary  lines  of  lot  22  are  where  they  were 
actually  run  on  the  ground,  and  where  they  were  marked  by 
the  monuments  placed  by  the  surveyor  to  indicate  where  they 
would  be  found ;  and  the  most  satisfactory  evidence  of  the 
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place  where  thejines  were  located^  is  afforded  by  the  original 
stakes.  The  monuments  must  necessarily  control  the  field 
notes  and  map  of  the  survey,  as  well  as  calls  for  course,  dis- 
tance and  quantity.  McClmtock  v.  Rogers,  11  111.  296.  This 
rule  has  been  repeatedly  and  uniformly  held  by  this  court  in 
a  number  of  other  cases,  and  must  be  regarded  as  the  settled 
law. 

The  evidence  in  this  case  seems  to  establish,  beyond  all 
reasonable  doubt,  that  the  fences  were  placed  around  this  lot 
on  the  true  lines  as  actually  run  and  established  by  the  sur- 
vevor,  when  he  divided  and  platted  the  addition;  and  if  so, 
then  the  landlord  of  appellee,  and  those  under  whom  he 
claimed,  were  the  owners,  to  the  extent  and  according  to  the 
original  survey  of  that  lot,  and  they  may  hold  and  enjoy  the 
property  according  to  the  lines  then  fixed;  and  there  is  no 
doubt  that,  in  1860,  the  line  dividing  this  lot,  and  according 
to  which  appellant  purchased  the  north  half  of  the  lot,  was 
placed  just  half  way  between  the  north  and  south  lines  of 
the  lot,  and  was  appellant's  south  line.  Treating  it  as  such, 
there  is,  no  complaint  that  appellant  has  not  within  these 
boundaries  every  inch  he  purchased  and  paid  for  when  he 
received  his  deed.  We  have  no  hesitation  in  saying  that  the 
evidence  shows  the  north  line  of  the  strip  in  controversy  is 
appellant's  south  boundary  of  his  lot. 

Again^  the  landlord  of  appellee,  and  those  under  whom  he 
claimed,  are  shown  to  have  been  in  open,  visible  and  actual 
possession  for  more  that  20  years  continuously  by  themselves 
or  their  tenants.  This,  under  the  statute  of  limitations,  is 
amply  sufficient  to  fix,  indisputably,  the  boundaries  of  an* 
actual  possession,  and  to  bar  all  entries  where  there  is  no 
one  within  the  savings  of  the  statute  in  favor  of  persons 
under  disabilities. 

It  has  been  held  that,  where  parties  agree  upon  a  boundary 
line  between  them,  and  enter  into  possession  according  to  that 
line,  they  are   thereby  concluded   from   afterwards   disputing 
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that  it  is  the  true  line,  even  where  the^^statute  of  lim- 
itations has  not  run.  Crowell  y.  Maughs,  2  Gilin.  419;  Yates 
V.  Shaio,  24  111.  367 ;  Smith  v.  Hamilton,  20  Mich.  433. 

The  evidence  shows,  in  this  case,  that  the  owners  adjoining 
this  lot  erected  their  fences  on  what  was  supposed  to  be  the 
true  boundaries  to  these  lots^  and  have  recognized  and  acqui- 
esced in  such  boundaries  as  the  true  lines  for  the  longest 
period  required  by  our  liniitatlon  laws,  and  they  must  be 
bound  by  them.  Hence,  they,  or  any  one  of  them,  or  their 
grantees,  can  not  claim  and  enforce  an  apportionment  of  the 
surplus  in  lot  28. 

The  evidence  satisfactorily  shows  that  appellee  was  in  pos- 
session of  the  ground  in  dispute,  and,  hence,  had  the  right  to 
sue  for  and  recover  damages  for  an  invasion  of  his  possession; 
and  we  are  not  prepared  to  say  that  the  damages  found  by  the 
jury  are  excessive. 

Appellant,  in  a  wanton,  illegal  and  unwarranted  manner, 
attempted  to  take  the  law  in  his  own  hands.  He  has  de- 
prived appellee  of  his  rightful  possession  of  the  ground,  in- 
jured his  business,  and  has  so  acted  that  the  jury  were  war-  ' 
ranted  in  finding  punitive  damages;  and,  all  the  facts  consid- 
ered, we  do  not  regard  the  damages  too  large. 

The  instructions  given  for  appellee  are  in  harmony  with 
the  views  here  expressed,  and  were  proper.  Those  asked  by 
appellant,  and  refused  by  the  court,  are  opposed  to  the  rules 
we  have  herein  announced,  and  were  properly  refused. 

Perceiving  no  error  in   this  record,  the  judgment  of  the 
court  below  is  affirmed. 
^  Judgment  affirmed. 
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George  Lickmon,  Executor,  etc. 

V. 

Nathan  Harding. 

Acknowledgment  of  deed — certificate  of^  must  prevail  over  testimony  of 
grantor.  In  the  absence  of  proof  of  fraud  and  collusion  on  the  part  of  the 
officer  taking  and  certifying  the  acknowledgment  of  a  deed,  the  officer's 
certificate  of  the  acknowledgment  in  proper  form  must,  prevail  over  the 
unsupported  testimony  of  the  party  grantor  that  the  same  was  false  and 
forged. 

Writ  of  Error  to  the  Circuit  Court  of  Warren  county;  the 
Hon.  Arthur  A.  SxMITH,  Judge,  presiding. 

Mr.  John  J.  Glenn,  for  the  plaintiif  in  error. 

Messrs.  Harding,  McCoy  &  Pratt,  for  the  defendant  in 
error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  only  point  in  this  case  is,  shall  the  acknowledgment 
of  the  execution  of  a  deed,  made  and  taken  before  a  magis- 
trate in  proper  form  in  pursuance  of  the  statute,  prevail  over 
the  unsupported  testimony  of  the  party  grantor,  he  alleging 
the  same  to  be  false  and  forged? 

We  have  no  hesitation  in  answering  the  question  in  the  af- 
firmative, as  it  was  answered  by  the  circuit  court.  Public 
policy  requires  such  an  act  should  prevail  over  the  unsup- 
ported testimony  of  an  interested  party,  otherwise,  there  would 
be  but  slight  security  in  titles  to  land. 

No  fraud  or  combination  between  any  party  and  the  officer 
taking  the  acknowledgment  is  shown.  The  magistrate,  in 
taking  the  acknowledgment,  acts  judicially.  The  duty  is  im- 
posed upon  him  by  the  law,  of  ascertaining  the  truth  of  the 
matters  about  which  he  is  to  certify.     Parties  act  on  the  faith 
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of  his  certificatej  and,  in  the  absence  of  fraud  and  collusion, 
it  must  be  entitled  to  full  credit.     There  is  an  entire  absence 
of  any  fraud  and  collusion  in  this  case,  which  can  vitiate  the 
deed.      Graham  v.  Anderson  et  al.  42  111.  514. 
The  decree  must  be  affirmed. 

Decree  affirmed. 


Lorenzo  P.  Sanger  et  al, 

V. 

The  City  of  Chicago. 


1.  Contract — right  to  recover  for  services  under,  where  a  forfeiture  is 
wrongfully  declared.  Where  a  contract  for  certain  work  provided  that  for 
certain  causes  the  defendant  might  declare  the  same  forfeited,  in  which 
event  the  defendant  was  to  be  exonerated  from  all  liability  under  the  same, 
it  was  held,  that,  if  the  contract  was  terminated  improperly,  or  for  no  fault 
on  the  part  of  the  plaintift',  he  might  recover  for  all  work  done  under  the 
agreement,  or  outside  of  it  by  the  direction  of  the  defendant,  and  that  in 
such  case  the  defendant  could  not  retain  the  per  cent  authorized  to  be  kept 
back  until  the  completion  of  the  contract. 

2.  In  such  a  case,  if  the  contract  is  capriciously  rescinded,  and  the 
plaintiff  prevented  from  performing  it,  without  any  fault  on  his  part,  his 
right  to  recover  for  services  performed  under  it,  will  be  as  clear  as  if  he 
had  fulfilled  it  in  every  particular,  and  this  without  regard  to  the  question 
whether  he  would  have  sustained  a  loss  or  made  profits,  had  he  been  per- 
mitted to  complete  the  work  according  to  the  contract. 

3.  In  a  suit  to  recover  compensation  for  labor  and  services  performed 
under  a  special  contract,  w^hich  authorized  the  defendant  to  declare  the 
same  forfeited  for  certain  causes,  and  for  loss  of  profits  in  not  being  al- 
lowed to  complete  the  work  according  to  the  contract,  the  plaintifls  asked 
the  court  to  instruct  the  jury  that,  if  the  contract  was  wrongfully  forfeited, 
they  were  entitled  to  receive  such  sums  as  appeared  from  the  evidence  to 
be  due  them  on  account  of  work  that  was  done  and  estimated,  and  for 
work  done  and  not  estimated,  etc.,  if  done  by  order  of  the  defendant,  and 
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also  for  any  loss  of  profit  they  might  have  Sustained  by  reason  of  the  de- 
fendant's refusal  to  allow  them  to  complete  the  work  under  the  contract. 
The  court  modified  the  instruction  by  adding  the  words :  "  but  in  deter- 
mining whether  any  and  what  damages  the  plaintiffs  have  sustained,  the 
jury  should  take  into  view  the  whole  contract,  and  consider  whether  or  not 
the  plaintiffs,  had  they  been  allowed  to  complete  the  contract  without  inter- 
ruption from  the  defendant,  would  have  made  profit,  and  if  so,  what  profit 
would  have  been  made" :  Held,  that  the  instruction  should  have  been 
given  without  the  modification ;  and  that,  as  to  the  claim  for  services  per- 
formed under  the  contract,  the  modification  was  erroneous,  and  calculated 
to  mislead  the  jury,  as  the  plaintiffs'  right  of  recovery  for  the  same  did 
not  depend  upon  the  question  whether  they  would  have  sustained  loss  or 
made  a  profit  by  being  allowed  to  complete  the  work. 

Appeal  from  the  Circuit  Court  of  Cook  county. 

Mr.  S.  W.  Fuller,  Messrs.  Monroe  &  McKinnon,  and 
Mr.  Randall,  for  the  appellants. 

Mr.  S.  A.  Irvin,  and  Messrs.  Beckwith,  Ayer  &  Kales, 
for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  brought  to  recover  of  the  city'  damages 
which,  it  is  alleged,  resulted  to  appellants  from  a  wrongful 
forfeiture  of  a  contract  between  the  parties  for  the  doing  of 
certain  work  on  the  Illinois  and  Michigan  canal,  and  for  work 
done  by  appellants  for  the  benefit  of  the  city  liot  specified  in 
the  contract. 

The  agreement  provides  that  appellants  shall  do  certain 
work  in  deepening  the  canal,  according  to  the  profile  made 
part  of  the  contract.  For  the  rock  work  indicated,  they  were 
to  receive  a  stipulated  price  per  cubic  yard,  and  work  which 
was  to  be  done  to  complete  the  canal  according  to  the  plans 
and  specifications,  was  to  be  paid  for  ''at  the  estimates  of  the 
board  of  public  works.'' 

The  contract  was  to  be  performed  under  the  direction  of  the 
board  of  public  works  of  the  city  of  Chicago,  and  it  was  pro- 
vided that,   for   any    failure    to   prosecute   the  work  with  an 
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adequate  force,  for  non-compliance  with  their  directions  in  re- 
gard to  the  manner  of  constructing  it,  or  for  any  other  omis- 
sion or  neglect  of  the  requirements  of  the  agreements  or  speci- 
fications, the  board  might  declare  the  contract,  or  any  portion 
or  section  embraced  in  it,  forfeited,  Avhich  declaration  and 
forfeiture  should  exonerate  the  citv  from  all  obli^rations  and 
liabilities  arising  under  the  contract  the  same  as  if  it  had 
never  been  made,  and  the  reserved  twenty  per  cent  on  the 
work  done  should  be  forever  retained  by  the  city. 

In  accordance  with  this  provision,  the  board  did,  on  the  4th 
of  March,  1867,  declare  the  contract  forfeited,  and  put  an  end 
to  all  further  operations  under  it.  Whether  the  contract  was 
rightfully  or  wrongfully  terminated,  is  one  of  the  controverted 
questions  in  the  case. 

On  the  ground  that  the  agreement  was  improperly  declared 
forfeited,  appellants  claimed,  on  the  trial,  compensation  for 
work  done  in  removing  mud  and  debris  from  the  bed  of  the 
canal;  for  drilling  done,  and  left  for  the  benefit  of  the  city, 
amounting  to  $1400;  for  sinking  new  faces  ordered  by  the 
board  shortly  before  the  declaration  of  forfeiture,  amounting 
to  between  $5000  and  $6000 ;  for  back  or  reserved  per  cent- 
age  on  work  actually  performed,  amounting  in  the  aggregate 
to  about  $10,000;  and  for  damages  in  not  being  permitted  to 
complete  the  work  under  the  contract. 

The  principal  defense  relied  on  is,  that  whatever  appellants 
did  was  under  the  agreement,  and  that  having  been  rightfully 
declared  forfeited,  the  city  was  thereby  exonerated  from  all 
obligations  and  liabilities  arising  under  it. 

It  does  not  seem  to  be  controverted  that  appellants,  under 
the  direction  of  the  board  of  public  works,  did  .do  a  large 
amount  of  work  in  drilling  and  sinking  the  new  faces,  which 
was  not  contemplated  by  any  specifications  in  the  original  con- 
tract, and  which  was  highly  advantageous  to  the  main  work 
to  be  performed.  There  is  no  pretense  it  was  ever  paid  for. 
Estimates  were  made  of  the  work  done  under  the  contract  as 
it  progressed,  and  eighty  per  cent  of  its  value  paid. 
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Previous  to  the  declaration  of  forfeiture,  appellants  had 
expended  large  sums  of  money  in  preparations  to  perform  the 
contract,  largely  in  excess  of  any  estimates  that  had  been 
made  of  the  work  actually  done.  It  was  plainly  to  be  seen 
considerable  losses  were  inevitable  in  any  event,  whether  the 
work  stopped  there  or  appellants  were  permitted  to  complete 
it. 

The  evidence  shows  conclusively,  with  the  machinery  ap- 
pellants then  had  on  hand,  which  had  cost  large  sums  of 
money,  and  was  of  little  value  for  any  other  purpose,  if  they 
had  been  permitted  to  perform  the  contract  they  could  have 
recovered  some  of  the  losses  previously  sustained — that  is, 
they  could  have  made  a  profit  on  the  residue  of  the  Avork.  It 
was  certainly  practicable  for  them,  with  the  facilities  then 
possessed,  to  do  the  remaining  rock  work  at  a  cost  that  would 
have  realized  to  them  a  profit  at  the  contract  price;  and  while 
it  is  true  there  would  in  the  end  have  been  loss,  still,  if  ap- 
pellants had  been  permitted  to  complete  the  entire  work,  there 
can  be  but  little  doubt  they  could  have  retrieved  much  of  the 
loss  already  incurred.  This  was  their  legal  right,  if  they  had 
been  guilty  of  no  default  in  the  performance  of  the  agree- 
ment. 

In  view  of  the  evidence  bearing  on  these  vital  points  in  the 
case,  a  majority  of  the  court  are  of  opinion  that  the  21st  in- 
struction given  for  appellee,  and  the  qualification  added  by 
the  court  to  the  12th  instruction  asked  by  appellants,  were 
erroneous,  and  may  have  misled  the  jury. 

Appellants  asked  the  court  to  instruct  the  jury,  if  the  con- 
tract was  wrongfully  forfeited,  they  would  be  entitled  to  re- 
cover such  sums  as  appeared  from  the  evidence  to  be  due  to 
them  from  the  city  on  account  of  work  that  was  done  and 
estimated,  and  for  work  done  but  not  estimated,  in  drilling, 
earth  excavations,  and  extra  costs  of  sinking  faces,  if  done  by 
order  of  the  board  of  public  works,  and  also  for  any  loss  of 
profit  they  may  have  sustained  by  reason  of  the  refusal  of  the 
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city  to  allow  them  to  complete  the  work  according  to  the  con- 
tract, to  which  the  court  added  these  words:  ^' but  in  determining 
whether  any  and  what  damages  the  plaintiffs  have  sustained,  the 
jury  should  take  into  view  the  whole  contract,  and  consider 
whether  or  not  plaintiffs,  had  they  been  allowed  to  complete 
the  contract  without  interruption  from  the  defendant,  would 
have  made  a  profit,  and  if  so,  what  profit  would  have  been 
made.'' 

The  instruction  numbered  21  in  the  series  given  for  appel- 
lee is  upon  the  same  point,  and  is  still  more  objectionable. 
By  it  the  jury  were  told  that,  ^^if  it  would  have  cost  the 
plaintiffs  to  have  completed  the  work  mentioned  in  the  con- 
tract more  than  the  sum  w^iich  plaintiffs  were  to  have  by  the 
terms  of  the  contract  for  doing  the  whole  work,  after  deduct- 
ing therefrom  the  payments  which  had  been  made,  then  plain- 
tiffs, in  contemplation  of  law,  have  sustained  only  nominal 
damages,  and  are  not  entitled  to  recover  in  this  suit  more  than 
nominal  damages,  even  if  the  contract  was  improperly  de- 
clared forfeited." 

These  instructions  do  not  state  the  law  correctly  as  appli- 
cable to  the  facts  of  this  case. 

Whether  the  city  was  exonerated  from  its  obligations  and 
liabilities  arising  under  the  contract,  depends  on  the  question 
whether  the  board  of  public  works  was  authorized,  under  the 
circumstances,  to  declare  it  forfeited. 

1^0  reason  is  perceived  why  appellants  could  not  recover  for 
all  work  done  under,  or  even  outside  of  the  agreement  by 
direction  of  the  board,  according  to  or  independently  of  the 
specifications,  if  the  contract  was  improperly  rescinded. 

Upon  no  principle  of  law  or  justice  could  the  city  retain 
the  back  or  reserved  twenty  per  cent  on  the  work  already 
done,  if  the  contract  was  terminated  for  no  fault  of  appellants. 
It  would  not  be  insisted  that,  if  appellants  had  completed'the 
work  even  at  an  immense  loss  to  themselves,  they  would  not 
be  entitled  to  recover  the  reserved  percentage,  and  for  all 
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work  done  under  the  contract^  whether  within  tlie  speci- 
fications or  not,  '^  at  the  estimates  of  the  board  of  public 
works. ^^  Such  a  proposition  would  be  absurd.  It  would  be 
a  sincrular  reason  for  withholding  that  which  is  justly  due 
them,  because  they  may  haye  sustained  losses  on  the  entire 
contract.  On  the  contrary,  it  is  the  strongest  possible  reason 
why  they  should  be  paid. 

If  the  contract  was  capriciously  rescinded,  and  the  appel- 
lants preyented  from  performing  it  without  any  fault  on  their 
part,  their  right  to  recover  is  as  clear  and  equitable  as  if  they 
had  fulfilled  it  in  every  particular.  Of  this  there  can  be  no 
doubt.  But  this  instruction  holds  the  contrary  doctrine,  and 
absolutely  precludes  appellants,  in  any  event,  from  recov- 
erino^  more  than  nominal  damas^es,  even  if  the  contract  was 
improperly  terminated.     This  is  not  the  law. 

It  was  no  concern  of  appellee  whether  appellants  would 
ultimately  realize  a  profit  or  lose  money  in  case  they  com- 
pleted their  undertaking,  and  the  qualification  to  appellants' 
12th  instruction,  which  directed  the  jury  to  consider  that 
question,  was  calculated  to,  and,  we  have  no  doubt,  did  mis- 
lead them. 

It  may  be  conceded  appellants  would  have  sustained  losses 
if  they  had  been  permitted  to  complete  the  work  according  to 
the  plans  and  specifications;  yet,  if  the  contract  was  improp- 
erly annulled,  they  Would  be  entitled  to  recover  the  back  or 
reserved  percentage  on  the  work  done,  and  pay  for  all  other 
work  performed  under  it,  and  for  such  profits  as  they  could 
show  they  could  have  realized  if  they  had  been  permitted 
to  complete  the  residue  of  the  work. 

Appellants'  12th  instruction,  therefore,  should  have  been 
given  without  the  added  qualification. 

It  is  no  answer  to  this  view  to  say  the  jury  found  the  contract 
had  been  rightfully  forfeited,  ^nd  therefore  the  instruction  and 
the  modification  could  do  appellants  no  harm.  The  verdict,  as 
put  in  form  by  the  court  and  assented  to  by  the  jury,  shows 
no  such  finding.     Strictly  speaking,  this  is  the  verdict,  and 
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the  only  one  that  can  be  considered.  But  if  it  be  admitted 
the  jury  founxi,  in  their  own  minds,  the  contract  was  properly 
terminated,  it  may  be  that  this  very  instruction  and  modifi- 
cation produced  that  verdict,  which  it  is  now  insisted  renders 
harmless  confessedly  improper  instructions.  This,  to  say  the 
least  of  it,  is  an  unfair  process  of  reasoning. 

We  have  deemed  it  proper,  in  view  of  the  fact  that  the  case 
is  to  be  reversed  on  the  instructions,  to  refrain  from  express- 
ing any  opinion  at  this  time  on  the  merits  of  the  case,  or  to 
give  any  construction  to  the  agreement  of  the  parties,  further 
than  to  say  that  the  profile  exhibiting  the  work  to  be  done, 
with  whatever  is  represented  on  it,  is  a  part  of  the  contract 
itself,  and  must  be  so  construed. 

For  the  error  indicated,  the  judgment  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 

Mr.  Chief  Justice  Lawrence  and  Mr.  Justice  Walker  : 
We  think  the  verdict,  as  returned  by  the  jury,  shows  that  the 
instructions  did  not  mislead  the  jury,  and  the  judgment  should 
be  affirmed. 


John  W.  Doane  et  al. 

V. 

John  H.  Dunham. 

1.  Sale — right  to  return  for  breach  of  warranty .  Wliere  there  is  a  war- 
ranty on  sale  of  goods,  without  fraud,  and  there  is  no  stipulation  in  the 
contract  that  the  goods  may  be  returned,  the  vendee  has  no  right  to  annul 
the  contract  without  the  consent  of  the  vendor,  for  a  breach  of  the  war- 
ranty ;  but  in  an  action  for  the  price,  the  warranty  and  breach  may  be 
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given  in  evidence  in  mitigation  of  damages,  on  the  principle  of  avoiding 
circuity  of  actions. 

2.  There  is,  however,  a  distinction  in  this  respect  between  an  executed 
sale  and  an  executory  contract  for  a  sale.  In  the  latter  case  the  goods 
may  generally  be  returned  as  soon  as  they  are  found  not  to  satisfy  the 
contract,  if  this  is  done  in  a  reasonable  time,  and  the  purchaser  has  done 
nothing  in  the  meantime  beyond  what  is  necessary  to  give  them  a  fair 
trial. 

3.  Where  the  defendant  bought  from  plaintiff 's  agent  twenty  barrels 
of  Mollar  and  Martin's  powdered  sugar  without  an}'-  inspection,  to  be 
paid  for  in  thirty  days,  and  to  be  delivered  in  the  future,  and  there  was, 
at  the  time  of  making  the  purchase,  no  selecting  or  setting  apart  of  any 
specific  barrels  from  the  mass  in  store,  so  as  to  pass  the  property  in  pre- 
senti:  Held,  that  the  contract  was  executory,  and  that  the  law  in  such  a 
case  would  raise  an  implied  warranty  that  the  sugar  should  be  of  a  fair  and 
merchantable  quality,  and  that  the  purchaser  had  a  reasonable  time  after 
delivery  to  make  a  fair  examination,  and  if  it  was  not  of  the  quality  con- 
templated by  the  contract,  to  rescind  the  same,  and  thus  defeat  a  suit  for 
the  price. 

4.  If  the  purchaser  under  an  executory  contract  fails  to  examine  the 
goods  purchased  by  him  within  a  reasonable  time,  he  will  be  precluded 
from  the  right  to  offer  them  back,  rescind  the  contract,  and  avoid  payment 
of  the  price  on  the  ground  that  they  are  not  of  a  fair  merchantable  qual- 
ity; but  he  will  still  have  the  right  to  rely  upon  the  implied  warranty  in 
mitigation,  of  damages  under  the  general  issue,  or,  in  other  words,  will  be 
liable  upon  a  quantum  meruit  for  the  goods. 

5.  In  a  suit  by  the  vendor  to  recover  the  contract  price  for  a  lot  of 
sugar  sold  under  an  executory  contract,  without  inspection  at  the  time 
of  the  sale,  and  where  it  was  not  set  apart  from  other  sugars  for  the  buy- 
ers, but  was  afterwards  delivered  to  their  teamsters,  the  court,  at  the 
instance  of  the  plaintiff,  instructed  the  jury  in  substance  that,  in  the 
absence  of  fraud  and  a  special  warranty,  if  there  was  opportunity  to  ex- 
amine the  sugar  at  the  time  defendants  received  it,  and  they  failed  or 
neglected  to  do  so,  but  received  it  without  objection,  then  they  were  cut 
oft"  from  all  defense,  unless  the  plaintiff  had  subsequently  agreed  to  take 
it  back  and  discharge  them  :  Held,  that  the  instruction  was  erroneous,  as 
entirely  ignoring  the  distinction  between  a  sale  of  %pecijie  chattels  where 
the  property  passes  in  pre&enti,  and  the  case  of  an  executory  coijtract,  and 
was  also  well  calculated  to  mislead  the  jury  in  respect  to  the  warranty 
implied  in  the  case  of  an  executory  contract. 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
William  A.  Portee,  Judge,  presiding. 
33 — 65th  III. 
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Mr.  Hugh  A.  White,  for  the  appellants. 
Messrs.  Hawes  &  Laweence,  for  the  appellee. 

Mr.  Justice    McAllister  delivered  the   opinion   of  the 

Court : 

< 

This  was  indebitatus  assumpsit,  by  Dunham  against  J.  W. 
Doane  &  Co.  for  a  quantity  of  sugar  sold  and  delivered.  The 
latter  pleaded  the  general  issue. 

It  appears  by  uncontradicted  evidence  that  Dunham  was 
the  agent  in  Chicago,  for  manufacturers  of  sugar  in  Boston 
and  Philadelphia,  and  also  sold  on  commission  for  parties  in 
New  York ;  that  he  kept  a  store  in  Chicago,  from  which  he 
was  accustomed  to  sell  sugars  to  the  wholesale  dealers  in  that 
city  by  means  of  an  agent  of  the  name  of  Briggs,  who  visited 
the  stores  of  the  wholesale  grocers  every  day  soliciting  orders, 
sometimes  taking  samples  with  him.  Dunham  having  in  store 
a  lot  of  Mollar  &  Martin's  powdered  sugar,  Briggs,  on  one 
of  his  daily  visits,  called  at  the  store  of  Doane  &  Co.,  who 
were  wholesale  grocers,  for  orders.  He  had  no  sample,  but 
Doane  asked  him  if  he  had  any  powdered  sugar.  He  replied 
that  he  had.  Doane  asked  him  whose  it  was.  He  said,  Mol- 
lar &  Martin's,  and  his  price  was  13f  cents  per  pound.  Doane 
replied  that  he  would  not  give  it,  but  offered  LS J  cents  for 
twenty  barrels,  which  Briggs  accepted.  The  stores  of  the 
respective  parties  were  in  the  same  city;  but  how  far  apart 
does  not  appear,  nor  is  it  very  material.  According  to  the 
custom  of  the  trade,  the  contract  Avas  for  thirty  days  time. 
No  time  was  specified  for  the  delivery  of  the  sugar,  but  from 
the  course  of  business  it  would  seem  to  be  at  the  option  of 
the  buyer;  such  right  to  be  exercised,  however,  within  a  rea- 
sonable time. 

At  the  making  of  the  contract  there  was  no  selection  or 
setting  apart  from  the  lot  of  any  specific  barrels.  The  buyers, 
two  days  afterwards,  sent  their  teamster  to  Dunham's  store 
for  the  sugar  contracted  for,  and  twenty  barrels  were  delivered 
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by  the  latter.  It  was  kept  by  the  buyers  In  their  store  with- 
out any  examination  or  anything  done  to  it  for  nearly  twenty- 
six  days,  when  it  was  examined  and  found  to  be  of  an  unmer- 
chantable quality.  It  appeared  to  have  originally  been 
powdered  sugar,  and  Mollar  &  Martin's ;  but  was  caked  to 
an  almost  stony  condition,  was  wholly  unfit  for  the  purposes 
of  powdered  sugar,  and  worth  considerably  less  for  any  pur- 
pose. When  its  condition  was  discovered,  the  buyers  notified 
Dunham,  and  offered  to  return  it,  but  he  declined  to  receive 
it  back.  On  the  trial  the  plaintiff  claimed  the  full  contract 
price,  on  the  ground  that  there  was  no  warranty,  express  or 
implied;  while  on  the  other  hand,  the  defendants  insisted 
that  there  was  a  warranty,  which  was  broken.  For  that  rea- 
son they  had  the  right  to  return  it  on  discovery  of  the  defect, 
and  such  offer  defeated  the  right  of  recovery. 

The  jury  gave  the  plaintiff  the  full  contract  price,  and  the 
court,  overruling  a  motion  for  a  new  trial,  gave  judgment  on 
the  verdict.  From  the  instructions  given,  and  some  that  were 
asked  and  refused,  it  appears  that  the  case  was  tried  upon  this 
theory  of  the  law :  that  even  if  there  was  no  fraud,  but  if 
there  was  a  warranty  of  the  goods,  which  was  broken,  the 
buvers  had  the  right,  for  that  reason,  to  rescind,  offer  to 
return,  and  that  defeated  the  whole  recovery,  irrespective  of 
whether  this  was  an  executed  sale,  or  an  executory  contract  of 
sale ;  or  whether  there  was  any  stipulation  in  the  contract  for 
a  return  or  not. 

That  doctrine  was  laid  down  by  Lord  Eldon  in  Oiirtis  v. 
Hannay,  3  Esp.  83,  A.  D.  1800.  But  in  the  case  of  Street  v. 
Blay,  2  Barn.  &  Adol.  456,  decided  in  1831,  Lord  Tenterdex, 
Ch.  J.,  reviewed  the  cases,  and  the  views  of  Lord  Eldon  were 
expressly  repudiated,  and  it  was  held  that  where  there  is  a 
warranty  on  sale  of  goods,  without  fraud,  and  no  stipulation 
in  the  contract  that  the  goods  might  be  returned,  the  vendee 
has  no  right  to  annul  the  contract  without  the  consent  of  the 
vendor;  but  in  an  action  for  the   price,   the   warranty  and 
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breach  may  be  given  in  evidence  in  mitigation  of  damages, 
on  the  principle  of  avoiding  circuity  of  action.  His  lordship 
also  recognized  a  distinction  between  an  executed  sale  and  an 
executory  contract  for  a  sale,  in  which  latter  case,  it  was  held, 
th^  goods  may  generally  be  returned  as  soon  as  they  are  found 
not  to  satisf;y  the  contract,  if  the  purchaser  has  done  noth- 
ing in  the  meantime  beyond  what  is  necessary  to  give  them 
a  fair  trial. 

This  case  has  been  followed  by  numerous  others  in  England, 
and  is  fully  approved  in  New  York.  Voorhees  v.  Earl,  2  Hill, 
288. 

By  the  contract  in  the  case  at  bar,  the  price  was  to  be  paid 
and  sugar  delivered  in  the  future.  There  was,  at  the  time  of 
making  it,  no  selecting  or  setting  apart  of  any  specific  barrels 
from  the  mass  in  store,  so  as  to  pass  the  property  in  presenti. 
The  contract  was  therefore  executory,  and  the  goods  not  pur- 
chased upon  inspection.  Under  such  circumstances  the  law 
will  imply  that  the  parties  contemplated  the  sugar  should  be 
of  a  fair  and  merchantable  quality,  and  will  raise  a  warranty 
to  that  effect.  It  was  Dunham's  duty  to  deliver  sugar  thai 
should  answer  the  character  and  be  of  the  quality  contem- 
plated, bringing  the  average  market  price.  Nothing  short  can 
be  regarded  as  performance.  Babcock  v.  Trice,  18  111.  420; 
Misner  v.  Granger,  4  Gilm.  69,  Howard  v.  Hoey,  23  Wend. 
350. 

The  barrels  delivered  to  defendants'  teamster  were  of 
Dunham's  selection  from  the  mass  in  his  store.  The  contract 
being  executory,  the  law  gave  defendants  a  reasonable  time 
in  which  to  make  a  fair  examination,  and  see  if  the  sugar 
answered  the  character  and  quality  of  that  called  for  by  the 
contract.  What  is  such  reasonable  time  is  to  be  determined 
upon  by  the  jury  in  view  of  all  the  circumstances.  If  the 
defendants  failed  to  make  the  examination  within  such  rea- 
sonable time,  they  will  be  precluded  from  the  right  to  oft'er 
it  back,   rescind  the   contract   and    avoid   payment   on   that 
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ground ;  but  would  still  have  the  right  to  rely  upon  the  war- 
ranty implied  by  law  in  mitigation  of  damages  under  the  gen- 
eral issue,  or,  in  other  words,  will  be  liable  upon  a  quantum 
meruit  for  the  goods.  If,  on  the  other  hand,  they  retained 
the  goods  only  a  reasonable  time  for  examination,  and  im- 
mediately upon- discovering  that  they  were  not  of  the  character 
or  quality  called  for  by  the  contract,  they  notified  the  vendor 
to  take  them  back,  then  the  contract  was  rescinded,  and  no 
recovery  could  be  had  for  the  price.  2  Kent's  Com.  marg.  p. 
479,  480. 

None  of  the  refused  instructions  asked  on  behalf  of  the 
defendants  were  proper.  But  as  we  must  reverse  the  judg- 
ment for  error  in  the  plaintiff's  instructions,  we  shall  not 
stop  to  point  out  those  in  the  defendants'. 

The  third  instruction  for  plaintiff  told  the  jury,  that  as  a 
matter  of  law,  there  was  in  the  sale  of  personal  property  no 
implied  warranty  that  the  goods  sold  are  of  any  specific  quality 
or  goodness  where. the  purchaser,  at  the  time  of  the  sale,  has 
an  opportunity  to  examine  them  if  he  chooses  to  do  so,  and 
the  seller  is  not  a  manufacturer;  and  if  the  jury  shall  believe, 
from  the  evidence,  that  the  plaintiff  was  guilty  of  no  fraud  or 
concealment,  and  did  not  specially  warrant  the  sugar,  and  there 
was  an  opportunity  on  the  part  of  defendants  to  examine  the 
sugar  at  the  time  they  received  it,  and  they  failed  or  neg- 
lected to  do  so,  but  received  it  without  objection,  and  plain- 
tiff did  not  at  any  subsequent  time  agree  to  receive  it  back 
and  discharge  defendants  from  their  indebtedness,  or  did  not 
agree  with  defendants  that  the  latter  should  hold  the  sugar 
and  sell  it  on  plaintiff's  account,  then  they  should  find  for 
the  plaintiff. 

This  instruction  entirely  ignores  the  distinction  between  a 
sale  of  specific  chattels,  where  the  property  passes  in  presenti, 
and  the  case  of  an  executory  contract,  and  was  calculated, 
under  the  circumstances  of  this  case,  to  mislead  the  jury  in 
respect  to  the  warranty  implied  in  the  case  of  an  executory 
contract. 
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It  virtually  tells  the  jury  that  iu  the  absence  of  fraud  and 
a  special  warranty^  if  there  was  opportunity  to  examine  the 
sugar  at  the  time  defendants  received  it,  and  they  failed  or 
neglected  to  do  so,  but  received  it  without  objection,  then 
they  were  cut  off  from  all  defense,  unless  plaintiff  had  subse- 
quently agreed  to  take  it  back  and  discharge  them. 

We  have  seen  that  the  law  gave  them  a  reasonable  time, 
which  is  to  be  determined  upon  by  the  jury.  The  instruc- 
tion is  in  conflict  with  that  view  and  therefore  erroneous. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  City  of  Dixon    . 

V. 

Eli  B.  Baker. 

1.  Cities — IzaMUti/  for  private  injury  from  change  in  grade  of  street. 
Municipal  corporations,  such  as  cities  and  towns,  hold  the  streets  in  trust 
for  the  public,  and  may  regulate  and  establish  their  grade,  but  this  must 
be  done  so  as  to  do  no  serious  injury  to  the  owners  of  abutting  lots. 

2.  Such  corporations  have  no  more  power  over  the  streets  than  a  pri- 
vate individual  has  over  his  own  land;  and  neither  one  has  the  right  to 
change  the  natural  flow  of  water,  so  as  to  throw  it  upon  the  lands  of  an- 
other. 

3.  Where  a  city,  by  elevating  the  grade  of  a  street,  caused  the  surface 
water  to  flow  upon  the  plaintifi"'s  lot  and  into  the  basement  of  his  cellar, 
whereby  the  building  thereon  was  injured  and  the  walls  were  cracked, 
and  it  appeared  that  the  injury  might  have  been  prevented  by  proper  sew- 
erage :  Held^  that  the  city  was  liable  to  the  plaintiff,  in  an  action  on  the 
case,  for  the  damages  caused  thereby. 

4.  Negligence  —  instruction.  Where  the  change  in  the  grade  of  a 
street  made  a  sewer  necessary  to  prevent  the  surface  water  from  flowing 
upon  the  plaintiff's  premises,  and  the  city  made  a  sewer  for  that  purpose, 
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which  was  wholly  insufficient,  and  such  fact  might  have  been  known  to 
the  common  council,  by  the  exercise  of  reasonable  judgment  and  care,  it 
was  Jield,  in  a  suit  by  the  plaintifi"  against  the  city  to  recover  for  the  injury 
caused  by  the  flow  of  surface  water  upon  his  premises,  that  the  court  be- 
low properly  refused  to  instruct  the  jury,  in  behalf  of  the  city,  that  it  was 
not  liable  for  injuries  resulting  from  error  in  judgment  as  to  the  size  of 
the  sewer  necessary  for  the  passage  of  the  surface  water. 

5.  Damages — owner  of  real  estate  not  entitled  to  recover  for  injury  to  his 
tenant.  In  a  suit  by  the  owner  of  a  house  and  lot,  the  building  being 
occupied  by  several  tenants,  to  recover  for  injury  caused  by  turning  a  flow 
of  surface  water  upon  the  lot,  whereby  the  building  was  injured,  the  court 
instructed  the  jury  that  "they  had  the  right  to  take  into  account  the  in- 
jury, if  any,  to  the  building  and  to  the  lot,  and  to  the  use  and  occupancy 
of  said  building,  and  also  any  injury  to  the  convenience  of  the  plaintifl* 
and  others  occupying  said  building:"  Held,  that  the  instruction  was 
erroneous,  as  the  plaintifl'  had  no  right  to  recover  damages  for  inconveni- 
ence to  his  tenants,  or  to  their  personal  property. 

Appeal  from  the  Circuit  Court  of  Lee  county ;  the  Hon. 
WiELiAM  W.  Heaton^  Judge,  presiding. 

Mr.  James  K.  Edsall,  and  Messrs.  Goodwin  &  Williams, 
for  the  appellant. 

Messrs.  Eustace,  Barge  &  Dixon,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

This  was  an  action  "of  trespass  on  the  case,  brought  against 
the  city,  to  recover  damages  for  flowing  surface  water  upon 
the  lot  of  plaintiff,  by  the  raising  of  the  grade  of  the  street 
and  sidewalk. 

The  proof  shows  that,  by  the  elevation  of  the  grade  of  the 
street,  on  the  part  of  the  city,  surface  water  flowed  into  the 
basement  of  the  house  of  the  plaintiff,  and  thereby  the  build- 
ing was  injured  and  the  walls  cracked. 

The  broad  ground  is  taken  that  municipal  corporations  are 
not  liable  for  damages  caused  by  such  flowage  of  the  surface 
water;  that  the  damages  are  incidental,  and  they  are  not 
liable  for  incidental  damages. 

Before  the  change  of  the  grade,  the  building  of  the  plain- 
tiff was  two  feet  above  the  grade,  and  the  gutters  carried  off 
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all  the  surface  water.  After  the  change,  the  water  ran  over 
the  sidewalk  and  into  the  cellar  of  the  plaintiff.  From  the 
evidence,  this  might  have  been  prevented  by  proper  sewer- 
age.   •    / 

If  municipal  corporations  can  raise  the  grade  of  streets  at 
discretion,  and  not  provide  suitable  gutters  to  carry  off  the 
surface  water,  and  thus  overflow  the  lands  abutting  upon 
the  streets,  with  impunity,  then  the  owners  of  lots  in  our 
towns  and  cities  are  entirely  at  the  mercy  of  the  authorities 
of  the  municipality.  They  may  make  the  premises  unhealth- 
ful,  or  may  compel  the  owners  of  the  lots  to  incur  great 
expense  in  raising  the  building  to  the  grade  established,  or 
may  wholly  destroy  the  property  for  use.  One  owner  of  land 
has  no  right,  by  artificial  structures,  to  turn  the  surface  water 
from  his  land  upon  the  land  of  another,  when,  without  such 
structures,  the  flowage  never  would  have  taken  place.  The 
same  principle  which  controls  individuals  must  control  as 
between  towns  and  cities  and  individual  proprietors.  Muni- 
cipalities hold  the  streets  of  towns  in  trust  for  the  public,  and 
may  regulate  and  establish  their  grade,  but  this  must  be  done 
so  as  to  do  no  serious  Injury  to  owners  of  abutting  lots. 

In  Nevins  v.  The  City  of  Peoria,  41  111.  502,  this  question 
was  fully  considered  and  the  authorities  reviewed.  It  was 
there  held  that,  while  a  city  has  the  absolute  control  over  the 
grade  of  its  streets,  and  may  elevate  or  lower  it  at  pleasure, 
yet  it  has  no  more  power  over  the  streets  than  a  private  indi- 
vidual has  over  his  own  land;  and  that  its  liability  for  injury 
to  the  property  of  anotlier  is  the  same  as  that  of  the  private 
individual.  It  was  further  held  that  if,  in  the  elevation  of 
its  streets,  it  turned  w^ater  upon  the  ground  and  into  the  cel- 
lar of  one  of  its  citizens,  it  must  respond  in  damages  for  the 
injury  thus  occasioned. 

That  case  is  decisive  of  the  plaintiff^s  right  in  this  case, 
and  there  was  no  error  in  giving  the  plaintiff's  first  instruc- 
tion. 


I 
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Error  is  assigned  upon  the  refusal  of  the  court  to  instruct 
the  jury,  in  behalf  of  the  city,  that  it  was  not  liable  for 
injuries  resulting  from  error  in  judgment  of  the  common 
council  as  to  the  size  of  the  sewers  necessary  for  the  passage 
of  the  surface  water.  The  evidence  is  overwhelming  that  the 
sewers  were  insufficient,  and  the  common  council  might,  and 
ought  to  have  known  the  fact.  The  city  did  not  exercise 
reasonable  care  in  their  construction,  and  the  instruction  was 
properly  refused. 

We  think  there  was  error  in  giving  the  fifth  instruction  for 
plaintiff.  The  jury  were  told  in  it  'Hhat  they  had  the  right 
to  take  into  account  the  injury,  if  any,  to  the  building  and  to 
the  lot,  and  to  the  use  and  occupancy  of  said  building,  and 
also  any  injury  to  the  convenience  of  the  plaintiff  and  others 
occupying  said  building." 

It  appears,  from  the  evidence,  that  the  building  was  occu- 
pied by  several  tenants. 

The  plaintiff  had  no  right  to  recover  damages  for  incon- 
venience to  his  tenants,  or  injury  to  their  personal  property. 
He  could  only  recover  for  injury  to  the  building  or  premises, 
or  loss  sustained  by  him  in  consequence  of  the  fiowage  of  the 
water.  The  damages  caused  by  loss  or  inconvenience  to 
others,  appertains  wholly  to  them. 

This  instruction  may  have  influenced  the  verdict;  and  the 
judgment  is,  therefore,  reversed  and  the  cause  remanded. 

Judgment  reversed. 


« 
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Isaac  Wilson 
James  McDowell, 

1.  Bill  of  exceptions — stipulation  must  he  preserved  ly.  Where  a  judg- 
ment purported  to  have  been  rendered  according  to  a  stipulation  of  the  par- 
ties on  file,  and  it  was  assigned  for  error  that  the  stipulation  did  not  author- 
ize the  particular  judgment:  Held^  that  this  court  could  not  examine  the 
stipulation,  though  copied  by  the  clerk  into  the  record,  unless  it  was  em- 
bodied in  a  bill  of  exceptions. 

2.  ^AWE— presumption  in  fawr  of  judgment.  In  the  absence  of  a  bill 
of  exceptions  showing  all  the  evidence  in  the  case,  it  will  be  presumed, 
in  support  of  the  judgment,  that  there  was  sufficient  evidence  before  the 
court  to  warrant  it. 

Writ  of  Error  to  the  Circuit  Court  of  Livingston  county ; 
the  Hon.  Charles  H.  Wood,  Judge,  presiding. 

Messrs.  Clark,  Kettelle  &  Baker,  for  the  plaintiif  in 
error. 

Mr.  N.  J.  PiLLSBURY,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  wherein  the  judgment  in 
favor  of  the  plaintiff  purported  to  be  rendered  according  to 
a  stipulation  of  the  parties  on  file. 

It  is  assigned  for  error  that  the  court  below  was  not  author- 
ized by  the  stipulation  to  render  the  judgment. 

There  is  no  bill  of  exceptions  in  the  case.  Consequently, 
according  to  former  rulings  of  this  court,  we  can  not  examine 
the  stipulation,  although  the  clerk  has  copied  into  the  record 
what  purports  to  be  a  stipulation.  It  could  only  be  brought 
into  the  record  by  being  embodied  in  a  bill  of  exceptions. 
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In  the  absence  of  a  bill  of  exceptions  showing  all  the  evi- 
dence in  the  case,  it  must  be  presumed,  in  support  of  the 
judgment,  that  there  was  sufficient  evidence  before  the  court 
below  to  warrant  it. 

The  judgment  must  be  af&rmed. 

Judgment  affirmed. 


George  Scoville 


The  Trustees  of  Schools. 

Contract— /or  special  services— plaintiff  must  perform  lefore  entitled  to 
compensation.  If  an  agent  or  attorney,  having  undertaken  to  collect  a 
debt  for  a  certain  share  of  what  he  may  recover,  finally  abandons  further 
effort  as  useless,  and  at  a  subsequent  period,  the  principal  receives  pay- 
ment through  new  instrumentalities,  or  from  causes  with  which  the  agent 
has  no  connection,  the  latter  can  not  claim  the  share  to  which  his  contract 
would  have  entitled  him  if  payment  had  been  secured  by  his  own  efforts. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

The  facts  are  stated  in  the  opinion,  except  that  appellant, 
who  was  a  practicing  attorney,  entered  into  a  contract  with 
the  trustees  of  schools  (the  appellees)  to  collect  a  debt  which 
Haas  owed  the  school  fund,  for  which  the  attorney  was  to 
receive  one-half  of  what  he  might  be  able  to  collect,  and  if 
he  failed  to  collect,  he  was  to  receive  nothing. 

Mr.  George  Scoville,  jpro  se. 
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Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 

the  Court :  » 

* 

It  is  not  necessary  to  decide  whether  the  contract,  of  which 
appellant  claims  the  benefit,  is  void  on  the  ground  that  the 
policy  of  the  law  forbids  the  making  of  such  a  contract  be- 
tween the  trustees  of  schools  and  the  treasurer.  Conceding 
that  the  contract  was  made,  and  that  it  was  valid,  still  the 
appellant  never  performed  what  he  undertook  to  do,  and  can 
not,  therefore,  claim  the  benefit  of  his  agreement.  If  an 
agent  or  attorney,  having  undertaken  to  collect  a  debt  for  a 
certain  share  of  what  he  may  recover,  finally  abandons  fur- 
ther effort  as  useless,  and,  at  a  subsequent  period,  the  princi- 
pal receives  payment  through  new  instrumentalities,  or  from 
causes  with  which  the  agent  has  no  connection,  he  can  not 
claim  the  share  to  which  his  contract  would  have  entitled 
him  if  payment  had  been  secured  by  his  efforts.  Such  is  the 
case  at  bar. 

The  appellant  testifies  his  contract  was  made  in  the  spring 
or  summer  of  1859,  and,  after  various  fruitless  efforts  to  col- 
lect the  debt,  he  learned,  in  1864,  that  Haas,  the  debtor,  had 
failed  in  business,  in  Ohio,  and  he  gave  up  further  effort. 

The  debt  was  originally  secured  by  mortgages  on  lands  in 
the  neighborhood  of  Chicago,  which,  during  these  years, 
were  worth  much  less  than  the  amount  of  the  debt;  but  the 
lands  began  to  rise  in  value,  and,  in  1871,  the  trustees  de- 
sired to  foreclose  the  mortgages,  of  which  there  were  several, 
upon  different  tracts.  Application  was  made  to  appellant, 
who  had  the  mortgages  in  his  possession,  for  their  return, 
and  he  then  insisted  upon  his  contract,  which  the  trustees 
refused  to  recognize.  They  filed  their  bill  to  foreclose,  in 
January,  1872;  and  the  appellant,  having  been  brought  into 
the  suit  by  a  cross-bill  filed  by  Haas,  filed  a  cross-bill  him- 
self, claiming  the  benefit  of  his  contract,  made  in  1859. 

There  is  no  merit  in  the  claim.  The  trustees  are  collecting 
the  debt  by  agencies  wholly   independent   of  the  appellant, 
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and  not  within  the  scope  of  the  contract  made  by  him.  That 
contract  has  been  abandoned  for  seven  years.  If  the  trustees 
succeed  in  collecting  their  debt,  it  will  be  due  to  the  increased 
value  of  real  estate  that  has  been  under  their  control  from 
the  beginning. 

The  appellant  had  no  agency  in  securing  the  lien  on  the 
land  or  in  its  rise  in  value.  He  testifies  himself  that  when 
Haas  failed,  in  1864,  he  ceased  expecting  to  collect  anything. 
He  has  accomplished  nothing,  and  if  the  trustees  now  suc- 
ceed, their  success  will  not  be  due  to  the  efforts  of  appellant, 
but  to  a  happy  accident. 

The  decree  dismissing  the   cross-bill  of  the  appellant  is 

affirmed. 

Decree  cifflrmed. 


Jefferson  A.  Davis  et  al. 

V. 

John  H.  Wilson. 

1.  False  imprisonment— j9?e(X  justifying,  under  order  of  judges  of  elec- 
tion. A  plea  in  an  action  for  false  imprisonment  justifying  under  an  order 
of  the  judges  of  an  election  fining  the  plaintiti"  for  disorderly  and  riotous 
conduct  at  the  election,  and  directing  the  commitment  of  the  plaintiff  for 
its  non-payment,  is  fatally  defective  on  demurrer,  if  it  does  not  aver  that 
the  judges  made  out  and  signed  a  written  order  or  mittimus,  and,  also,  if 
it  does  not  show  that  the  judges  fixed  the  length  of  time  the  plaintiff 
should  stand  committed  if  the  fine  was  not  paid. 

2.  ^AME— evidence  to  show  lawful  purpose.  In  an  action  for  false  im- 
prisonment, where  the  defendants  attempted  to  justify  under  an  order  of 
judges  of  election  fining  the  plaintiff  for  disorderly  and  riotous  conduct 
at  an  election,  and  ordering  his  commitment  until  the  same  was  paid,  the 
disorderly  conduct  charged  grew  out  of  the  service  of  an  injunction  by  the 
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plaintiff  upon  the  judges  of  the  election,  and  the  conduct  of  the  plaintiff 
on  such  occasion:  Held,  that  it  was  not  error  to  admit  the  writ  of  injunc- 
tion in  evidence  as  showing  the  authority  under  which  the  plaintiff  acted, 
and  that  he  was  there  for  a  lawful  purpose. 

3.  Evidence — matters  tending  to  show  lad  motive  in  aggravation  of  dam- 
ages-. -In  an  action  for  false  impiisonment  against  the  judges  of  an  elec- 
tion and  others  acting  under  such  order,  where  the  alleged  cause  of  the 
commitment  grew  out  of  the  service  of  a  writ 'of  injunction  by  the  plain- 
tiff upon  the  judges  of  the  election,  the  court  below  allowed  the  plaintiff 
to  prove  that  the  railroad  company  interested  in  the  election  then  being 
held  had  agreed,  or  that  the  defendants  had  said  the  company  had  agreed 
to  save  and  keep  them  harmless  from  the  consequence  of  disobeying  the 
injunction:  Held.,  that  the  proof  was  properly  admitted,  as  it  was  a  part 
of  the  transaction,  and  tended  to  show  the  motives  under  which  the  de- 
fendants acted,  and  was  therefore  proper  to  be  considered  by  the  jury  in 
fixing  the  amount  of  the  damages. 

4.  False  imprisonment — instruction  as  to  duty  of  officer  to  serve  void 
part  of  a  writ  of  ijijunction.  Where  a  writ  of  injunction  was  granted  to 
enjoin  the  judges  of  an  election  from  holding  an  election,  and  the  super- 
visor from  issuing  the  bonds  of  his  town  under  such  election,  which  was 
regular  on  its  face,  but  void  so  far  as  it  attempted  to  prevent  the  holding 
of  the  election,  so  that  the  officer  serving  the  same  might  have  disregarded 
that  part  of  it,  and  he  was  imprisoned  for  alleged  disorderly  conduct  in 
serving  the  same,  in  an  action  by  him  for  false  imprisonment,  the  court,  at 
the  instance  of  the  plaintiff,  instructed  the  jury  that  he  was  bound  to  serve 
the  writ  on  the  members  of  the  election  board :  Held,  that  the  instruction 
was  improper,  as  the  oflEicer  might  either  have  served  it  or  taken  the  re- 
sponsibility of  saying  it  was  void  so  far  as  it  attempted  to  enjoin  the  hold- 
ing of  the  election. 

5.  Commitment — by  judges  of  election,  requisites  of  Although  the  statute 
does  not,  in  terms,  require  an  order  of  commitment  by  the  judges  of  elec- 
tion for  the  non-payment  of  a  fine  for  disorderly  conduct  in  their  presence* 
still  it  must  be  in  writing  and  signed  by  the  judges,  and  state  the  length 
of  time  the  party  is  to  stand  committed,  not  exceeding  twenty  days,  as 
otherwise  the  jailor  can  not  know  how  long  to  detain  the  prisoner,  and 
has  no  means  of  justifying  his  detention,  and,  on  habeas  corpus,  could  not 
show  by  what  authority  he  acted. 

6.  Justification — under  legal  process.  As  a  general  rule,  an  oflBcer  may 
act  under  a  writ  regular  on  its  face,  whether  the  court  had  jurisdiction  or 
not,  even  though  the  writ  may  be  void,  or  he  may  refuse  to  execute  such 
a  writ. 

7.  Injunction — right  to  execute  writ  enjoining  the  holding  of  an  election. 
"Where  an  injunction  was  issued  to  restrain  the  supervisor  of  a  town  from 
issuing  bonds,  and  also  to  restrain  judges  from  holding  an  election,  being 
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fair  on  i«ts  face:  Held,  that  the  officer  acting  under  it  was  fully  justified 
in  serving  it  in  a  proper  manner,  by  delivering  a  copy  thereof  to  the  judges, 
hut  was  not  justified  in  attempting  to  enforce  obedience  to  the  writ,  nor 
in  serving  it  in  a  disorderly  or  riotous  manner. 

8.  Judge  op  circuit  couiit — no  right  to  call  an  attorney  to  preside  with- 
out consent.  As  judicial  functions  can  not  be  delegated  to  or  exercised  by 
an  agent  or  deputy,  but  must  be  performed  by  the  persons  designated  by  the 
law,  it  is  error  in  the  circuit  court  to  call  an  attorney  to  occupy  the  bench 
before  a  case  is  fully  determined,  without  the  consent  of  the  parties. 

9.  Instruction — no  error  not  to  repeat.  Where  a  refused  instruction  is 
substantially  given  in  others  of  the  series,  there  is  no  error  in  the  refusal. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Messrs.  Brtggs  &  Meek,  and  Messrs.  Pillsbury  &  Law- 
rence, for  the  appellants. 

Messrs.  Burns,  Barnes  &  Ong,  and  Messrs.  Bangs  & 
Shaw,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  \vas  an  action  of  trespass  vi  et  armis,  and  for  false  im- 
prisonment, brought  by  appellee,  in  the  Woodford  circuit 
court,  against  appellants. 

The  defendants  pleaded  the  general  issue,  and  several  special 
pleas  justifying  the  acts  complained  of  as  trespass. 

The  second  plea,  or  first  special  plea,  avers  that  defendants, 
Davis,  Kirkbride  and  Piper,  were  judges  of  an  election  then 
being  held  under  legal  authority  in  the  town  of  Olio,  and  as 
such  were  required  by  law  to  preserve  order  and  prevent  dis- 
turbances at  the  election;  that  plaintiff,  at  such  election,  con- 
ducted himself  in  a  disorderly  and  riotous  manner,  and  would 
not  desist  when  required  by  the  judges,  although  warned  of 
the  consequences  of  such  conduct;  that  thereupon  the  judges 
fined  him  .^20,  which  he  refused  to  pay,  and  the  judges  then 
ordered  Hartman,  Sumner  and  Bullington,  constables  of  the 
county,  to    take    plaintiff  to    the  jail   of  the    county;    that 
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plaintiff  resisted  the  constables  in  executing  the  order,  and 
they  then  called  upon  defendants,  Reeder,  Collins  and  Bul- 
lington^  to  assist  them,  as  such  officers,  in  executing  the  order 
of  the  judges,  and  that  no  more  force  was  used  than  was 
necessary  to  remove  him  from  the  place  of  election  and  to 
hold  and  restrain  him  from  disturbing  the  election  until  he 
could  be  removed  to  the  county  jail. 

A  demurrer  was  sustained  to  this  plea;  a  nolle  prosequi  was 
entered  as  to  BuUington;  issues  were  formed  under  the  pleas; 
a  change  of  venue  was  granted  to  the  circuit  court  of  Liv- 
ingston county  before  the  issues  were  formed  :  a  trial  was  had, 
and  the  jury  found  a  verdict  in  favor  of  plaintiff,  and  assessed 
his  damages  at  $5000.  A  motion  for  a  new  trial  was  entered, 
but  overruled  by  the  court,  and  judgment  rendered  on  the 
verdict,  and  defendants  have  brought  the  case  to  this  court  on 
appeal. 

It  is  urged  that  the  court  below  erred  in  sustaining  the  de- 
murrer to  appellants'  second  plea.  It  is  clearly  defective  in 
not  averring  that  the  judges  made  out  and  signed  a  written 
order  or  mittimus.  Whilst  the  statute  does  not,  in  terms,  re- 
quire the  order  to  be  in  writing,  still,  the  uniform  practice  is, 
only  to  commit,  by  a  justice  of  the  peace  or  inferior  tribunal, 
on  a  mittimus.  Without  it  the  jailor  would  not  know  whether 
he  was  authorized  to  receive  and  retain  the  person  in  custody, 
and  would  be  at  a  loss  to  know  for  what  length  of  time  he 
should  detain  him  as  a  prisoner;  nor  would  he  have  the  means 
of  justifying  his  doing  so  if  he  exceeded  the  order  of  the 
judges,  and  would  be  liable  to  do  so,  as  he  would  not  receive 
the  order  directly  from  them,  but  simply  verbal  orders  from 
the  constable.  Again,  if  required  to  answer  to  a  writ  of  ha- 
beas corpus,  and  show  by  what  authority  he  held  such  a  pris- 
oner, it  would  be  difficult,  if  not  impossible,  to  establish  his 
authority  without  a  mittimus. 

The  plea  is  d'fective  in  another  respect.  It  fails  to  aver 
that  the  judges  fixed  the  length  of  time  appellee  should  stand 
committed  if  the  fine  was  not  paid.     The  law  empowers  the 
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judges  to  commit  for  any  time  not  exceeding  twenty  days,  or 
until  the  fine  be  paid.  The  plea  does  not  aver  that  any  time 
was  fixed  by  the  judges.  They,  and  they  alone,  had  the  power 
to  fix  the  term  of  his  imprisonment,  within  the  limits  of  the 
law.  Under  the  order  set  out  in  the  plea,  neither  constable 
nor  jailor  could  know  how  long  appellee  should  be  held  in  cus- 
tody.    For  these,  if  no  other  reasons,  the  plea  was  bad. 

As  a  general  rule,  an  officer  may  justify  under  a  writ  regu- 
lar on  its  face,  whether  the  court  had  jurisdiction  or  not, 
although  the  writ  may  be  void.  Or  he  may,  if  he  choose,  re- 
fuse to  execute  such  a  writ. 

In  Tefft  V.  Ashbmigh,  13  111.  602,  it  was  held  that  a  writ 
protects  an  officer,  unless  it  appears  on  its  face  that  the  court 
had  no  jurisdiction  of  the  person,  or  unless  he  had  notice  in 
some  other  way  that  it  was  issued  without  authority  of  law. 
See  -Sar Ties  V.  Barber,  1  Gilm.  401.  In  this  case  the  circuit  court 
had  jurisdiction  to  restrain  the  supervisor  from  issuing  bonds, 
although  it  had  not  to  restrain  the  judges  from  holding  an 
election.  The  writ  was  regular  on  its  face,  and  the  officer 
was  fully  justified  in  serving  it  in  an  orderly  and  proper  mode. 
In  doing  so,  he  only  had  the  right  to  serve  a  copy  of  the  writ, 
and  to  read  it  to  the  persons  enjoined.  AVhen  he  did  that  his 
duty  was  ended.  He  had  no  power,  under  his  writ  or  other- 
wise, to  endeavor  to  enforce  obedience  to  the  injunction.  He 
was  not  so  empowered  hy  the  writ  or  the  law,  nor  had  he  the 
right  to  execute  the  writ  in  a  disorderly  or  riotous  manner, 
but  he  did  have  the  right  to  go  to  the  election  and  serve  it  on 
the  judges,  and  for  merely  serving  the  writ,  they  nor  the  by- 
standers under  their  orders  or  those  of  the  constables  had  any 
right  to  arrest  and  imprison  him. 

It  was  not  error  to  admit  the  writ  of  injunction  in  evidence 
as  showing  the  authority  under  which  appellee  acted,  and  that 
he  was  there  for  a  lawful  purpose. 

There  was  no  error  in  permitting  appellee  to  prove  that  the 
railroad  company  had  agreed,  or  that  appellants  had  said  the 
railroad  company  had  agreed,  to  save  and  keep  them  harmless 
34 —  65th  III. 
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from  the  consequences  of  disobeying  the  injunction.  It  Avas 
a  part  of  the  transaction,  and  tended  to  show  the  motives 
under  which  appellants  were  acting.  It  tended  to  shed  light 
upon,  the  entire  transaction,  and  for  that  reason  it  was  proper 
to  be  considered  by  the  jury  in  fixing  the  amount  of  damages. 
A  person,  honestly  believing  that  he  is  in  the  discharge  of 
his  duty,  should  not  be  as  severely  punished  for  an  illegal  act 
as  one  who  knowingly  acts  with  recklessness  and  a  wanton 
disregard  of  the  rights  of  others,  and  hence  the  necessity  of 
knowing  the  motive  that  prompts  his  acts. 

It  is  objected  that  there  was  error  in  the  circuit  judge 
calling  an  attorney  to  occupy  the  bench  before  the  case  was 
determined,  without  the  consent  of  the  parties  appearing  of 
record.  In  this  there  was  manifest  error.  Judicial  functions 
can  not  be  delegated  to  or  exercised  by  an  agent  or  deputy. 
They  must  be  performed  by  the  persons  Avho  have  been  desig- 
nated by  the  law  for  the  purpose.  The  attorney  occupying 
the  bench  was  not  connected  with  or  a  part  of  the  judicial 
department  of  the  State  named  in  tlie  third  article  of  our  con- 
stitution, and  persons  not  of  that  department  are  prohibited 
from  the  exercise  of  such  powers.  The  putting  of  the  verdict 
in  form  and  discharging  tiie  jury  for  the  term  were  both  ju- 
dicial acts,  and  the  first  related  to  and  affected  the  rights  of 
appellants.  Even  if  a  person  not  a  judge  may,  by  consent 
of  the  parties,  act  as  such,  still  it  is  i^lear  that  the  presiding 
judge,  of  his  own  motion,  can  not  substitute  another  to  act 
for  him,  and  if  it  can  be  done,  it  must  be  by  consent  of  the 
parties  appearing  on  the  record,  and  such  consent  does  not 
api^ear,  and  will  not  be  implied.  It  has  been  supposed  by 
some  that  it  would  be  error  if  the  record  showed  that  any 
one  but  the  judge  acted,  even  with  consent,  but  we  refrain 
from  deciding  that  question  until  it  shall  be  presented. 

It  is  urged  that  the  court  below  erred  in  giving  appellee's 
ninth  instruction.  We  have  seen  that  it  was  the  duty  of  the 
officer  to  serve  the  writ  enjoining  the  persons  named  from 
issuing  bonds  of  the  town,  and  the  writ  being  regular  on  its 
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face,  the  officer  might  serve  it  on  the  board  of  election,  or 
take  the  responsibility  of  saying  it  Avas  void  so  far  as  it  at- 
tempted to  enjoin  holding  the  election,  being  liable  for  con- 
tempt and  for  damages,  if  he  was  mistaken.  This  instruction 
was  therefore  inaccurate  in  saying  he  was  bound  to  serve  it 
on  the  members  of  the  election  board. 

It  is  objected  that  the  court  erred  in  refusing  the  ninth  of 
appellants'  instructions.  We,  on  turning  to  the  record,  find 
that  it  was  substantially  given  by  others  in  the  series,  and 
hence  it  was  not  error  in  the  court  to  refuse  to  repeat  it. 
Their  tenth  was  wrong,  and  was  properly  refused. 

We  have  seen  that  it  was  lawful  for  appellee  to  be  at  the 
election  to  serve  the  writ  of  injunction,  and  the  instruction 
says  it  did  not  matter  whether  or  not  appellee  was  there  for 
the  purpose  of  serving  the  writ. 

The  eighth  instruction  given  for  appellants  is  the  same  in 
substance  as  their  eleventh,  and  hence  there  was  no  error  in 
refusing  the  latter. 

The  twelfth  asked  by  appellants  was  properly  refused,  be- 
cause the  writ,  on  its  face,  shows  that  it  enjoined  other  acts 
than  the  rdere  holding  of  an  election,  and  there  was  nothing  in 
the  record  upon  which  it  could  be  justly  based.  All  know 
instructions  should  be  based  on  the  evidence  in  the  case,  and 
where  they  are  not,  then  it  is  proper  for  the  court  to  refuse 
them. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 
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Aaron  Hodgson  et  al. 


Elmer  Baldwin  et  aL 

1.  Chancery  jurisdiction — Mil  hy  members  of  a  wluntary  association 
to  settle  its  affairs  an^  compel  others  to  contribute  their  share  of  its  liabilities. 
Where  a  voluntary  association  had  been  formed  for  buying  and  selling 
goods,  and  it  had  been  determined  to  close  the  business,  and  its  assets  had 
all  been  disposed  of,  leaving  considerable  outstanding  liabilities,  and  there 
was  no  means  of  discharging  the  same  except  by  contributions  of  its  seve- 
ral solvent  members,  and  a  part  of  these  refused  to  pay  their  just  share  to 
enable  the  directory  to  wind  up  its  affairs,  a  portion  of  the  members  filed 
their  bill  in  chancery,  making  all  the  solvent  members  parties,  seeking  to 
have  an  account  taken  of  the  liabilities,  and  each  solvent  member  com- 
pelled to  pay  his  just  share  of  the  same.  It  was  objected  that  a  court  of 
chancery  had  no  power  to  decree  the  relief  sought,  because  the  complain- 
ants had  not  paid  any  debts,  and  hence  they  were  not  entitled  to  call  upon 
the  other  members  for  contribution :  Held,  that  the  bill  was  not  for  contri- 
bution, but  to  settle  a  partnership  difficulty,  which  the  majority  were  de- 
sirous of  settling,  and  which  a  minority  were  resisting ;  that  the  insolvency 
of  the  association  as  an  organized  body,  was  ample  to  confer  jurisdiction 
on  the  court  when  considered  with  reference  to  the  peculiar  character  of 
the  association ;  that  the  court  on  such  bill  was  fully  authorized  to  ascer- 
tain the  amount  of  the  indebtedness,  and  require  each  solvent  member  to 
pay  his  pro  rata  share  thereof;  and  that  the  defendants  had  no  right  to  re- 
quire that  the  complainants  should  first  pay  the  debts  and  take  their  risk 
of  making  the  defendants  contribute. 

2.  Parties  in  chancery.  Where  a  bill  in  chancery  was  filed  by  cer- 
tain members  of  an  unincorporated  association  after  it  had  ceased  business, 
and  applied  all  its  assets,  and  there  was  nothing  left  for  the  payment  of  a 
large  indebtedness,  to  ascertain  such  indebtedness,  and  require  the  several 
members  to  pay  their  just  and  equitable  share  thereof,  it  was  objected  on 
error  that  the  creditors  of  the  association  ought  to  have  been  made  parties : 
Held,  that  while  it  would  have  been  better  to  have  made  them  parties, 
this  was  no  ground  for  reversing  the  decree,  as  it  required  the  several 
members  to  pay  the  sums  adjudged  against  them  to  one  of  the  board  of 
directors  of  the  association,  who  was  required  to  give  security  for  the  ap- 
plication of  the  moneys  coming  to  his  hands.  In  this  respect  he  was  made 
a  trustee  for  the  creditors. 

3.  Contribution.  The  doctrine  is  well  settled  that  where  two  or  more 
are  jointly  or  jointly  and  severally  bound  to  pay  a  certain  sum  of  money, 
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and  one  or  more  of  them  is  compelled  to  pay  the  whole  debt,  or  more 
than  his  or  their  share,  those  paying  may  recover  from  the  delinquents 
the  proportion  they  ought  to  pay. 

4.  Partnekship — nature  and  extent  of  liability  of  members  of  associa- 
tion. As  between  themselves  each  member  of  an  unincorporated  associa- 
tion, after  the  exhaustion  of  all  the  assets  of  the  company,  is  bound  to  pay 
his  projDortion  of  the  debts  of  the  concern,  but  as  to  the  creditors,  each 
member  is  liable  for  all  the  debts,  the  same  as  in  ordinary  partnerships. 

Writ  of  error  to  the  County  Court  of  La  Salle  county  ; 
the  Hon.  P.  Kimball  Leland^  Judge,  presiding. 

Messrs.  Mayo  &  Widmer,  for  the  plaintiffs  in  error. 

Messrs.  Blanchard,  Silver  &  Corwin,  for  the  defendants 
in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

Plaintiffs  in  error  state  the  case  thus,  and,  as  the  record 
shows,  correctly: 

In  the  spring  of  1864,  an  association  called  "The  Farm 
Pidge  Union  Store,''  was  organized  in  the  county  of  La  Salle, 
and  engaged  in  buying  and  selling  merchandise.  The  pur- 
poses of  its  organization  were  to  enable  its  members  to  obtain 
goods  at  actual  cost,  and  to  derive  profit  from  sales  at  ordinary 
retail  prices  to  outsiders — to  those  not  embraced  in  the  or- 
ganization. A  constitution  or  set  of  rules  for  the  government 
of  the  association  was  adopted,  and  a  president  and  other 
officers,  including  a  board  of  three  directors,  were  elected. 

The  constitution  provided,  among  jatbcr  things,  that  any 
person  might  become  a  member  of  the  association  by  paying 
for  one  share  of  stock  ten  dollars,  and  subscribing  his  name 
to  the  constitution;  and  that  any  member  might  withdraw 
from  the  association  by  giving  notice.  It  also  provided  that 
the  directors  and  other  officers  should  be  elected  at  the  annual 
meetings  to  be  held  on  the  second  Monday  of  January  of  each 
year,  and  that  the  directors  should  have  the  management  of 
the  financial  affairs  of  the  association. 
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At  its  organization  about  twenty-five  persons  became  mem- 
bers of  the  association,  others  joining  it  afterwards.  Some 
of  the  members  died,  and  some  withdrew  prior  to  its  suspen- 
sion of  business.  At  a  meeting  of  the  association  held  on  the 
23d  of  January,  1860,  the  directors  were  requested,  by  a  res- 
olution adopted  by  the  members,  to  conduct  the  business  with 
the  view  to  close  out  the  concern  within  one  year,  and  the 
clerk  was  instructed  not  to  sell  goods  thereafter  on  a  longer 
credit  than  thirty  days. 

At  a  subsequent  meeting  held  in  January,  1861,  the  clerk 
was  instructed  to  sell  goods  to  all  persons  at  the  same  price 
he  sold  to  the  members  of  the  association. 

At  the  annual  meeting  held  on  the  13th  of  January,  1862, 
the  last  election  of  officers  was  had,  at  which  Elmer  Baldwin, 
Robert  Keely  and  Beebe  Clark  were  chosen  directors,  when 
the  meeting  adjourned  to  the  19th  of  February,  1862.  On 
this  day  a  meeting  was  had,  at  which  the  directors  were  in- 
structed to  advertise  the  stock  of  the  association  for  sale,  in 
the  papers  published  in  Ottawa  and  Chicago,  until  the  first 
of  the  following  April;  and  if  not  then  sold,  to  close  out  the 
concern  in  such  way  as  the  proprietors  might  direct.  Such 
advertisements  were  made,  but  the  stock  was  finally  closed 
out  by  auction  in  the  spring  of  1862,  after  which  the  associ- 
ation discontinued  business. 

On  the  30th  day  of  July,  1869,  defendants  in  error  filed  their 
bill  in  cha^icery  against  their  surviving  associates,  in  which 
bill  they  set  out  the  manner  and  purposes  of  the.  organiza- 
tion; claiming  it  was  a  partnership;  also,  who  were  its  mem- 
bers ;  who  were  the  surviving  members ;  the  abandonment  of 
the  business  in  the  spring  of  1869  ;  the  financial  condition  of 
the  association  at  that  time,  and  a  contribution,  by  some  of  the 
members,  in  March,  1865,  of  more  than  five  thousand  dollars 
toward  the  discharge  of  the  indebtedness,  alleging  that  at  the 
time  of  filing  the  bill  of  complaint  the  indebtedness  amounted 
to  seven  thousand  dollars,  the  principal  creditors  being  four  in 
number,  and   in  different   amounts ;  and  it  is  alleged  in  the 
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bill  that  the  complainants  and  a  majority  of  the  members  of 
the  association  have  been  ready  and  have  made  efforts  to 
effect  an  amicable  settlement  of  its  business^  but  that  a 
minority  of  the  members  refuse  to  contribute  toward  the  pay- 
ment of  this  indebtedness. 

The  prayer  of  the  bill  is,  that  the  court  will  decree  a  settle- 
ment, that  an  account  be  taken  and  that  the  indebtedness 
may  be  decreed  to  be  paid  by  the  solvent  members  of  the 
concern.  -.^.  .^^-^ 

Answers  under  oath  were  required.  Appellants,  with  some 
of  their  associates  made  co-defendants,  filed  their  joint  and 
several  answers  under  oath,  in  which  they  admit  the  organ- 
ization of  the  association,  and  their  own  membership,  but 
deny  that  such  membership,  under  the  constitution  of  the 
association,  constituted  them  partners  as  among  themselves, 
or  as  to  third  persons.  They  further  answered  that  they  had 
no  means  of  knowing  the  financial  condition  of  the  associa- 
tion in  1862,  as  exhibited  in  the  bill  of  complaint,  nor  the 
amount  of  its  indebtedness,  nor  the  names  of  the  creditors,  on 
what  account  the  indebtedness  was  incurred,  nor  when  it 
accrued;  neither  admitting  nor  denying  the  allegations  in  the 
bill  in  that  behalf,  but  calling  for  strict  proof  of  the  same. 

Proofs  were  taken  in  the  cause,  which^'showed  the  indebt- 
edness of  the  association  to  amount  to  seven  thousand,  two 
hundred  and  fifty-seven  y^  dollars,  as  appeared  by  the  deposi- 
tion of  appellee  Baldwin,  taken  a  short  time  prior  to  January 
term,  1871. 

The  decree  of  the  court  is  very  full,  and  enters  into  all  the 
particular  matters  of  the  association  as  shown  by  the  testi- 
mony. 

By  the  decree  the  indebtedness  is  found  to  be  seven  thou- 
sand six  hundred  and  twenty  -^'^  dollars,  besides  the  costs  of 
suit.  The  decree  adjudges  that  the  solvent  members  of  the 
association  who  have  not  paid  their  contributory  shares  are 
liable  to  pay  this  indebtedness,  and  the  decree  finds  there  are 
sixteen  members  thereof  who  are  liable  to  contribute  to  the 
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discharge  of  this  indebtednesSj  of  whom  four  were  complain- 
ants in  the  cause,  namely  :  Elmer  Baldwin,  who  was  adjudged 
to  contribute  $665;  Robert  Keely,  |750.12;  Samuel  Wal- 
liigh  S625.12,  and  Charles  A.  Gilbert,  the  legal  representa- 
tive of  Bee'be  Clark,  who  had  died  during  the  pendency  of 
the  suit,  the  like  sum  of  |625.12,  to  be  paid  in  due  course  of 
administration. 

Aaron  Hodgson,  one  of  the  plaintiffs  in  error,  was  adjudged 
to  contribute  $912.12,  and  Eli  Hodgson,  the  other  plaintiff 
in  error,  the  sum  of  one  hundred  and  sixty-nine  ~^  dollars. 
Each  of  these  contributions  was  to  be  paid  in  thirty  days 
from  the  rendition  of  the  decree,  and,  in  case  of  default,  exe- 
cution to  issue.  It  was  further  decreed  that  Robert  Keely, 
one  of  the  complainants,  be  the  commissioner  to  receive  these 
moneys,  and  apply  them  to  the  indeb,tedness  of  the  association, 
and  was  placed  under  a  bond  in  ten  thousand  dollars,  with 
Elmer  Baldwin,  a  co-complainant,  as  security,  conditioned 
for  the  faithful  performance  of  his  duties  as  such  commis- 
sioner. Complainants  were  taxed  each  with  1-45  of  the  costs, 
and  plaintiff  in  error  Eli  Hodgson  with  1-45,  and  Aaron 
Hodgson  with  one-eighth  of  the  remainder  of  the  costs. 

To  reverse  this  decree,  some  of  the  defendants  have  joined 
in  a  writ  of  error,  and  bring  the  record  here. 

Plaintiffs  in  error  Aaron  and  Eli  Hodgson  contend  that  the 
complainants  were  not  entitled  to  a  decree  against  any  of  the 
defendants  for  contribution,  upon  the  allegations  of  their  bill. 

Plaintiffs  in  error  say  there  was  a  partnership  between  these 
parties  composing  this  association,  and  they  have  not  made  the 
creditors  of  the  association  parties  to  the  bill,  and  do  not  ask 
that  the  contributions  to  be  collected  under  the  decree  be  paid 
to  the  creditors  :  nor  do  they  ask  for  a  dissolution  of  the  part- 
nership ;  nor  do  complainants  claim  they  have  paid  ihe'w  pro 
rata  shares  of  the  indebtedness  of  the  association,  nor  that 
the  association  is  indebted  to  them  ;  nor  do  they  claim  that 
any   of  the   defendants   are  in  any   manner   indebted  to  the 
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association,  or  that  they  have  now,  or  ever  had,  any  partner- 
ship property  for  which  they  should  account,  or  which  they 
should  be  compelled  to  apply  to  the  indebtedness  of  the  asso- 
ciation;  nor  do  they  pretend  that  under  the  constitution 
adopted  by  the  association,  they  have  any  other  or  different 
grounds  for  compelling  the  defendants  to  contribute  toward 
the  discharge  of  the  common  indebtedness,  than  they  would 
have  were  the  relation  between  them  and  the  defendants  that 
of  ordinary  co-partners. 

The  first  point  made  by  plaintiffs  in  error  is,  that  one  partner, 
assuming  this  association  to  be  partnership,  can  not,  when 
the  partnership  funds  are  exhausted  and  it  is  still  in  debt, 
compel  a  co-partner,  by  bill  in  chancery,  to  contribute  to- 
ward the  discharge  of  the  joint  indebtedness,  the  party 
suing  not  having  himself  paid  his  own  ratable  share  of  such 
debt. 

Counsel  seem  to  consider  this  a  bill  for  contribution  by 
one  or  more  partners  against  their  co-partners,  and  has  so 
argued  the  case.  Was  it  such  a  bill,  the  authorities  he  has 
cited  would  sustain  his  position.  The  doctrine  is  well  set- 
tled, when  two  or  more  are  jointly,  or  jointly  and  severally, 
bound  to  pay  a  certain  sum  of  money,  and  one  or  more  of 
them  is  compelled  to  pay  the  whole  debt,  or  more  than  his  or 
their  share,  those  paying  may  recover  from  the  delinquents 
the  proportion  they  ought  to  pay. 

This  principle  is  quite  familiar,  and  was  recognized  by  this 
court  in  Johnson^s  Admrs.  v.  Vaughn,  ante,  425. 

But  this  is  not  a  case  of  contribution.  It  is  a  proceeding 
to  settle  a  partnership  difficulty  which  the  majority  of  its 
members  desire  should  be  settled,  but  are  resisted  in  their 
ellbrts  by  a  small  minority.  The  assets  are  found  insufficient 
to  discharge  the  debts  against  it.  The  creditors  are  clamor- 
ing for  payment,  and  demand  of  the  board  of  directors  that 
their  claims  should  be  adjusted  and  paid.  It  is  to  this  board 
the  members  of  the  association  have  confided  the  manage- 
ment of  the  financial  affairs  of  the  association.  Art.  7,  These 
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directors  are  members  of  the  association,  and  equally  bound 
with  the  other  members  for  the  payment  of  its  debts  and 
liabilities.  As  between  the  members,  each  is  bound  to  pay 
his  proportion  of  the  debts;  but  as  to  the  creditors,  one  mem- 
ber is  bound  for  all  the  debts. 

Should  those  members  who  are  willing  and  desirous  of 
paying  the  debts  carry  out  their  wishes  and  pay,  then  a  case 
would  be  made  for  contribution  against  the  unwilling.  By 
so  doing  they  would  necessarily  incur  much  hazard,  to  which 
the  reluctant  members  have  no  right  to  expose  them. 

An  attempt  was  made  in  1865  to  adjust  all  the  matters  per- 
taining to  the  association  by  a  resort  to  arbitrators,  mutually 
chosen,  who  made  their  award.  In  pursuance  of  their  award 
four  of  the  complainants  paid  the  amounts  awarded  against 
them;  but  the  other  members,  among  them  plaintiffs  in  error, 
refused  to  pay  their  p-o  rata  shares  awarded  against  them. 

Under  these  circumstances  a  resort  to  a  court  of  equity  was 
the  only  recourse.  And  what  more  just  and  equitable  than 
the  demand  that  the  amount  of  the  indebtedness  shall  be  ju- 
dicially determined,  and  each  member  decreed  to  pay  his 
proportionate  share  thereof? 

As  we  have  before  said,  it  is  not  a  bill  for  contribution,  for 
complainants  do  not  pray  that  any  money  shall  be  paid  to 
them — they  do  not  complain  they  have  paid  more  than  their 
proportion  ;  and  the  decree  finds  that  all  the  complainants  are 
chargeable  with  a  certain  proportion  of  the  outstanding  in- 
debtedness. The  complainants  ask  nothing  of  the  court  on 
their  own  especial  behalf,  but  only  that  the  affairs  of  the 
association  shall  be  finally  adjusted,  and  each  solvent  member 
compelled  to  pay  what  equity  and  justice  demands  he  should 
pay.  This  is  a  case  peculiarly  within  the  cognizance  of  chan- 
cery. 

Another  point  made  by  plaintiffs  in  error  is,  that  the  credit- 
ors of  the  association  are  not  made  parties  to  the  bill. 

We  concede  it  would  have  been  better  to  have  made  the 
creditors  parties,  but  they  can  not,  in  any  event,  be   injured 
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by  the  decree.  The  assets  of  the  association,  when  realized 
under  the  decree,  are  placed  in  such  a  position  that  they 
cannot  be  losers.  As  by  article  7  of  the  constitution  of  the 
association,  the  board  of  directors  were  to  manage  its  financial 
aifairs,  the  court  might,  with  great  propriety,  direct  the  pay- 
ment to  one  of  them,  of  the  several  amounts  found  due  from 
each  member,  for  the  purpose  of  paying  the  creditors,  requir- 
ing sufficient  security,  as  was  done,  for  it  is  not  suggested 
there  was  any  deficiency  in  that  respect.  Complainants  are 
the  directors  of  the  association.  One  of  them  is  made,  by  the 
decree,  a  trustee  for  the  creditors,  and  another,  whose  re- 
sponsibility is  not  questioned,  is  the  security. 

The  question  of  the  jurisdiction  of  the  court  below  is  raised 
for  the  first  time  in  this  court.  In  addition  to  what  we  have 
said  on  that  point,  it  may  also  be  urged  that,  as  to  the  cred- 
itors of  this  association,  the  association  as  an  organized  body 
was  insolvent,  and  that  circumstance  Avas  ample  to  confer 
jurisdiction  when  considered  with  reference  to  the  peculiar 
character  of  the  association. 

A  very  difficult,  harassing,  and  somewhat  complicated  con- 
troversy has  been  adjusted  by  this  decree,  and,  as  we  think, 
on  strictly  equitable,  as  well  as  legal  principles,  and  with 
substantial  fairness  to  all  the  parties  interested,  and  we  are 
very  unwilling  to  disturb  it. 

^;  Some  exception  is  taken  by  plaintiffs  in  error  to  the  rule 
adopted  by  the  court,  by  which  to  ascertain  their  p'o  ?-a^a  shares 
of  the  aggregate  indebtedness.  It  is  the  rule  of  simple  pro- 
portion by  which  partnership  matters  of  this  kind  are  com- 
monly adjusted,  and  it  was  judiciously  applied  to  this  case. 

Perceiving  no  error  ill  the  decree,  the  same  is,  in  all  things, 
affirmed. 

Decree  affirmed. 
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William  Inman  et  al. 
Walter  W.  Allport. 

1.  Jurisdiction  of  person — in  attacliment  suit.  An  action  hx  attacli- 
meut  was  brought  against  Ttie  Liverpool,  New  York  and  Phihidelplna 
Steamship  Companj-  as  a  foreign  corporation,  notice  given  by  publica- 
tion and  service  had  jn  an  agent.  Upon  the  plea  of  nul  tiel  corporation 
being  filed,  the  plaintiff  entered  his  motion  to  amend  the  papers  in  the 
cause  bj  inserting  the  names  of  the  owners,  which  was  allowed,  and  sum- 
mons issued  against  the  new  defendants,  and  alias  attachment,  but  no 
service  had  on  defendants,  and  no  new  affidavit  made,  showing  the  in- 
debtedness and  non-residence  of  the  defendants.  No  ai^pearance  was 
entered,  except  in  respect  to  the  corporation  first  sued:  J3'dW,  that  the 
court  acquired  no  jurisdiction,  and  the  subsequent  proceedings  were  coram 
non  judice. 

2.  Where  defendants  were  sued  as  a  foreign  corporation,  and  not  in 
any  partnership  name,  an  amendment  of  the  papers,  making  them  defend- 
ants  as  partners,  will  be  regarded  as  a  new  proceeding;  and  if  the  suit  is 
by  attachment,  a  new  affidavit,  showing  the  indebtedness  and  non-resi- 
dence of  the  defendants,  will  be  indispensable  to  confer  jurisdiction  on 
the  court,  unless  waived  by  an  appearance. 

3.  Appearance.  Where  a  corporation  was  sued,  and  certain  parties 
appeared  and  pleaded  in  the  name  of  the  corporation,  after  which  the 
court  allowed  an  amendment,  making  such  persons  defendants  as  part- 
ners :  Held,  that  their  appearance  and  pleading  to  the  action,  as  against 
the  corporation,  could  not  be  held  an  appearance  after  the  amendment. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county. 

Messrs.  Beckwith,  Ayer  &  Kales^  for  the  plaintiffs  in 
error. 

Messrs.  Miller,  Frost  &  Lewis,  and  Messrs.  Harding  & 
McCoy,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

It  will  only  be  necessary,  in  the  decision  of  this  case,  to 
consider  the  second  error  in  the  series  assigned,  viz :  that  the 
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court  erred  in  taking  jurisdiction  upon  an  attachment  writ 
issued  against  plaintiffs  in  error,  without  affidavit  authorizing 
the  issue  of  such  writ. 

The  action  of  the  court  is  sought  to  be  maintained  on  the 
ground  that,  as  the  statute  authorizes  suits  in  attachment  to 
be  brought  against  parties  by  their  partnership  name,  or  the 
name  by  Avhich  they  are  generally  known,  and  an  amendment 
having  been  allowed  by  the  court,  substituting  plaintiffs 
in  error  as  defendants,  Avho  are  said  to  be  the  real  parties  in 
interest,  the  original  affidavit  filed  before  process  was  sued  out 
against  the  company  as  a  corporation  will  sustain  the  jurisdic- 
tion of  the  court;  but  it  is  said  that  if  there  was  error  in  this 
particular,  it  was  waived  by  appearance  without  objection  on 
this  ground.  » 

We  do  not  perceive  how  the  jurisdiction  of  the  court  can 
be  maintained  on  either  ground  suggested. 

The  original  suit  was  commenced  in  attachment  against 
The  Liverpool,  New  York  and  Philadelphia  Steamship  Com- 
pany, as  a  corporation.  It  is  so  alleged  in  the  affidavit,  and 
in  the  declaration,  that  defendant  company  was  a  corporation 
existing  and  created  under  the  laws  of  England,  and  was  not 
resident  in  the  State  of  Illinois.  The  process  issued  in  the 
cause  was  served  upon  an  agent  of  the  steamship  company, 
in  conformity  with  the  provisions  of  our  statute,  which  au- 
thorizes the  service  of  process,  in  suits  against  incorporated 
companies,  upon  any  agent  of  the  company.  The  action  was, 
in  all  respects,  a  proceeding  against  a  corporation  as  such, 
and  not  against  individuals  by  their  partnership  name. 

At  the  return  term  defendant  corporation  appeared  by 
counsel,  and  filed  the  plea  of  nul  tiel  corporation. 

Subsequent  to  the  filing  of  this  plea,  defendant  in  error 
entered  his  motion  for  leave  to  amend  his  papers  in  the  cause, 
by  inserting  the  names  of  the  owners  of  said  company  as 
defendants,  and  asked  that  summons  might  issue  against  the 
new  defendants,  which  motion  was  by  the  court  allowed.  In 
pursuance  of  the  leave  given,  the  papers  in  the  cause  were  all 
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changed,  and  an  amended  declaration  was  filed  against  plain- 
tiflfe  in  error,  alleging  that  they  were  doing  business  under 
the  name  of  The  Liverpool,  New  York  and  Philadelphia 
Steamship'  Company,  and  that  they  were  the  owners  of  a  cer- 
tain steamship  on  which  defendant  in  error  was  a  passenger 
at  the  time  of  the  happening  of  the  injury  complained  of. 

An  alias  summons  and  writ  of  attachment  were  issued 
against  the  substituted  defendants.  The  summons  was  re- 
turned without  service  on  either  of  them.  The  writ  of  attach- 
ment was  served  on  the  original  garnishees. 

No  new  affidavit  was  filed,  showing  the  indebtedness  and 
non-residence  of  the  newly  substituted  defendants.  For  any- 
thing that  appears  in  the  record,  some  or  all  of  them  may 
have  been  residents  of  the  «State  of  Illinois,  and  amenable 
to  the  jurisdiction  of  the  court,  and,,  therefore,  not  liable  to 
the  summary  process  of  attachment.  This,  we  think,  was  a 
fatal  error. 

Plaintiffs  in  error  had  never  been  sued  by  any  partnership 
name;  and  when  the  amendment  was  allowed  and  their  names 
inserted  as  defendants,  it  was,  so  far  as  they  were  concerned, 
a  new  proceeding.  An  affidavit,  showing  the  indebtedness 
and  non-residence  of  plaintifiTs  in  error,  was  indispensable, 
therefore,  to  confer  jurisdiction  on  the  court.  It  is  a  statu- 
tory requirement,  and  can  not  be  dispensed  with  unless  waived 
by  an  appearance.  Without  such  an  affidavit  in  a  case  where 
there  is  no  appearance,  the  whole  proceedings  will  be  coram 
non  judice.     Campbell  et  al.  v.  McCahan  et  al  41  111.  45. 

There  having  been  no  service  of  process,  the  question 
arises  whether  there  was  such  an  appearance  on  behalf  of 
plaintiffs  in  error,  by  counsel,  as  would  confer  jurisdiction 
on  the  court,  and  authorize  the  judgment  in  personam.  This 
question  must  be  answered  in  the  negative. 

No  counsel  ever  appeared,  claiming  to  act  for  plaintiffs  in 
error  or  either  of  them.  No  motion  of  any  kind  was  ever 
made  in  the  cause  in  their  names  or  on  their  behalf.  Coun- 
sel did  appear  for  The  Liverpool,  New  York  and  Philadelphia 
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Stearaship  Company  when  sued  as  a  corporation.  All  the 
motions  made  in  the  cause  were  made  on  behalf  of  defendant 
corporation,  and  not  otherwise.  The  very  fact  that  the  judg- 
ment against  plaintiffs  in  error  was  rendered  on  default,  tends, 
in  some  degree  at  least,  to  show  that  no  counsel  appeared,  or 
pretended  to  appear  for  them.  Plaintiffs  in  error  ought  not  to 
be  made  personally  liable  for  this  judgment  on  a  mere  con- 
structive appearance.  It  ought  to  be  made  to  appear  that 
there  was  service  of  process^  or  an  actual  appearance  in  per- 
son or  by  counsel,  or  that  they  were  brought  into  court  by 
some  process  authorized  by  law.  No  such  thing  appears  in 
this  record,  and,  therefore,  the  court  acquired  no  jurisdiction 
of  the  cause,  either  as  to  property  or  persons  of  plaintiffs  in 
error.  . 

For  the  reason  that  the  court  improperly  assumed  juris- 
diction of  the  cause,  the  judgment  is  reversed. 

Judgment  reversed. 


Lewis  T.  Larned 

V, 

James  Caepekter,  for  use,  etc. 

1.  Pakty  plaintiff — in  action  ex  contractu.  It  is  an  inflexible  rule 
that  an  action  at  law  upon  contract  must  be  brought  in  the  name  of  the 
person  in  whom  the  legal  interest  is  vested. 

2.  Where  A  had  recovered  judgment  against  B,  C  acting  as  his  agent 
in  procuring  the  same,  and  B  afterwards  transferred  a  note  of  $1000 
owned  by  him  to  D,  out  of  the  proceeds  of  which  D  was  to  pay  himself 
what  B  owed  him,  and  hold  the  balance  for  B;  and  it  was  afterwards 
agreed  by  all  the  parties  that  D  should  pay  A  a  certain  sum,  in  discharge 
of  the  judgment,  and  A  sent  a  written  discharge  of  the  same  to  his  agent, 
C,  who  delivered  the  same  to  B,  upon  D's  express  promise  to  pay  C  the 
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amount  agreed  upon,  and  C  thereupon  advanced  the  same  to  his  princi- 
pal, and,  upon  D's  subsequent  refusal  to  pay  him,  brought  suit  therefor 
in  the  name  of  A,  for  his  use :  Held,  that,  as  the  legal  interest  in  the  con- 
tract was  in  C,  and  not  in  A,  the  action  was  improperly  brought  in  A's 
name,  and 'could  not  be  maintained. 

Appeal  from  the  County  Court  of  Livingston  county ;  the 
Hon.  L.  E,  Payson,  Judge,  presiding. 

Mr.  A.  E.  Haeding,  and  Messrs.  Fosdick  &  Wallace, 
for  the  appellant. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  assurapsit,  in  the  Livingston  county  court,  in  the 
name  of  Carpenter,  for  the  use  of  Esty,  against  Earned,  and 
judgment  recovered.  Earned  appealed  to  this  court.  The 
only  question  made  is  that  the  action  was  improperly  brought 
in  Carpenter's  name. 

It  is  an  inflexible  rule  that  an  action  at  law  upon  contract 
must  be  brought  in  the  name  of  the  person  in  whom  the 
legal  interest  is  vested.  Dix,  fo7^  use,  etc.  v.  The  llercantile 
Ins.  Co.  22  111.  272. 

The  bill  of  exceptions  purports  to  contain  all  the  evidence, 
from  which  it  appears  that,  in  1862,  Carpenter,  w^ho  was  a 
non-resident,  recovered  a  judgment  for  $146.25  against  Eighty- 
&  Graybill,  which  was  unpaid.  Graybill  Avas  surety  upon  the 
note  on  which  judgment  was  rendered,  and  Esty  acted  as 
Carpenter's  agent  in  recovering  it.  In  1865,  Eighty  sold 
some  land,  receiving  therefor  a  note  for  $1000,  and,  being 
indebted  to  Earned  in  a  sum  between  $400  and  $500,  turned 
over  this  note  to  him,  out  of  the  proceeds  of  which  Earned 
was  to  receive  his  pay,  and  hold  the  balance  for  Eighty's  use. 
This  balance,  or  part  of  it,  remaining  in  Earned's  hands,  and 
Graybill,  being  anxious  to  have  the  judgment  satisfied,  pro- 
posed to  Esty  to  procure  the  application  of  $80  of  it  on  the 
judgment,  if  Carpenter  would   accept  it,  and   discharge   the 
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judgment,  to  which  it  appears  that  Lighty  consented.  Esty 
wrote  Carpenter,  who  also  consented,  and  sent  an  instrument 
in  discharge  of  the  judgment  to  Esty,  and  became  very 
urgent  for  the  money.  Upon  an  express  promise  made  by 
Earned,  with  Eighty's  consent  and  direction,  to  pay  over  to 
Esty  the  sum  agreed  upon  out  of  the  funds  in  his  hands,  Esty, 
from  his  own  funds,  advanced  the  $80  to  Carpenter,  and  de- 
livered to  Lighty  the  discharge  of  the  judgment.  Earned 
afterwards  refused  to  pay,  on  the  ground  that  Eighty  had 
become  indebted  to  him  for  goods  sold,  and  this  action  was 
brought  to  recover  the  $80.  Esty,  who  was  the  party  in 
interest,  testified  that  he  advanced  the  money  to  Carpenter 
on  the  strength  of  Earned's  promise  to  pay  it  back  to  him, 
and  would  not  have  advanced  it  upon  any  other  considera- 
tion. Upon  his  own  showing,  therefore,  the  legal  interest  in 
the  contract  was  in  him,  and  not  in  Carpenter,  who  had  re- 
ceived his  pay,  and  discharged  his  judgment  against  Eighty 
&  Graybill. 

The  action  was  improperly  brought  in  Carpenter's  name, 
and  the  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Scott  dissents. 


Ann  Oollins  et  al, 
Jekemiah  Crotty. 

1,    Chancery — vacating  decree  at  subsequent  term.     Under  the  latter 
clause  of  section  18  of  the  chancery  act  of  1845,  the  court  may,  upon  the 
application  of  the  defendant,  for  good  cause  shown,  at  the  second  term, 
vacate  a  decree  taken  pro  confesso,  and  allow  an  answer  to  be  filed. 
35 — 65th  III. 
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2.  Same — time  to  answer.  If  an  answer  is  not  filed  at  the  return  term, 
and  there  is  seiVice,  the  bill  maybe  taken  as  confessed ;  but  the  court  may, 
at  such  term,  for  good  cause  shown,  extend  the  time  for  answering,  and, 
in  such  case,  enter  an  interlocutory  decree. 

Writ  of  Error  to  the  County  Court  of  La  Salle  county  ; 
the  Hon.  Charles  H.  Oilman,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  defendant  in  error  against 
the  plaintiffs  in  error,  to  quiet  title  to  a  tract  of  land  and 
enjoin  certain  waste,  and  the  removal  of  crops,  etc.  Ann 
Collins,  after  answering,  filed  her  cross-bill,  claiming  an 
equitable  title,  and  praying  for  a  conveyance  from  defendant 
in  error.  At  the  term  subsequent  to  the  filing  of  this  cross- 
bill, the  defendant  in  error  was  called  and  the  cross-bill  taken 
for  confessed,  and  a  decree  entered  dismissing  the  original  bill, 
and  among  other  things,  requiring  him  to  convey  his  title  to 
Ann  Collins,  and  in  default  thereof,  that  the  master  in  chan- 
cery make  such  conveyance  for  him  of  his  title. 

The  defendant  then  filed  his  bill,  returnable  to  the  next 
term,  praying  for  leave  to  answer  such  cross-bill  and  to  va- 
cate such  decree,  and  for  an  injunction  in  the  meantime,  and. 
setting  forth  the  reasons  why  he  was  unable  to  answer  the 
cross-bill,  which  Avas  held  sufficient  cause. 

The  plaintiff  in  error  demurred  to  this  bill,  which  being 
overruled,  and  she  abiding  by  her  demurrer,  it  was  taken  for 
confessed,  and  the  decree  on  the  cross-bill  was  vacated. 

Messrs.  Blanchard,  Silver  &  Corwin,  for  the  plaintiffs 
in  error. 

Messrs.  Dickey,  Boyle  &  Richolson,  for  the  defendant 
in  error. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  bill,  to  which  the  demurrer  was  overruled,  can  not 
properly  be  characterized  as  a  bill  of  review.  The  prayer  for 
an   injunction  was  necessary,  to   prevent  the   execution  of  a 
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deed   under  the  decree   upon   the   cross-bill,  until   the   court 
determined  as  to  the  vacation  of  the  decree. 

The  purpose  of  the  bill,  evidently,  was  to  obtain  relief,  un- 
der section  18  of  the  chancery  code  (Eev.  Stat.  1845,  95). 

That  section  should  not  be  construed  as  applicable  only  to 
causes  in  which  an  interlocutory  decree  has  been  entered.  It 
provides  that  if  an  answer  is  not  filed  at  the  return  term,  the 
bill  may  be  taken  for  confessed ;  but  that  the  court  may  ex- 
tend the  time  for  answer,  and,  in  such  case,  enter  an  inter- 
locutory decree.  This  can  only  be  upon  request,  and  for  good 
cause  shown ;  otherwise,  the  decree  is  pro  confesso. 

The  last  clause  of  the  section  is  general  in  its  language  and 
application,  that  the  court  may,  upon  offer  and  a  showing  of 
sufficient  cause,  at  the  second  term  permit  an  answer  and 
vacate  the  decree.  If  the  interlocutory  decree  be  entered, 
the  defendant  then  has  until  some  time  in  vacation  or  until 
the  next  term,  according  to  the  order,  to  file  an  answer,  with- 
out any  further  permission  of  the  court.  In  such  case,  the 
court  exercises  its  discretion  at  the  return  term.  The  latter 
clause  of  the  section  can  have  no  application  to  such  circum- 
stances, for  it  provides  that  the  court  may  grant  permission 
to  file  an  answer  at  the  second  term. 

The  plain  reading  of  the  section  is  that,  at  the  first  term, 
if  the  bill  be  not  taken  for  confessed,  th^e  court  may  exercise 
a  discretion  and  extend  the  time  for  answer,  and  enter  the 
interlocutory  decree;  and  if  the  bill  be  taken  for  confessed, 
permission  may  be  given  to  answer  at  the  subsequent  term. 

This  case  is  within  the  last  clause  of  the  section.  There 
was  sufficient  cause  shown  to  induce  the  exercise  of  the  dis- 
cretion of  the  court,  and  the  decree  is  affirmed. 

Decree  affirmed. 
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The  People  etc.  ex  rel.  The  Kaskaskia  Eiver  Nav- 
igation Company 

V. 

Chaeles  E.  Lippincott,   Auditor,  etc. 

1.  Constitutional  Law — commutation  of  taxes.  The  special  act,  ap- 
proved April  15,  1869,  entitled  "An  act  supplemental  to  an  act  to  incorpo- 
rate the  Kaskaskia  River  Navigation  Company,"  approved  Feb.  8,  1853,  for 
the  purpose  of  giving  State  aid,  to  enable  the  counties  and  towns  on  the 
same  to  aid  said  company,  which  appropriated  the  State  taxes,  except 
the  school  and  two  mill  tax,  on  certain  townships,  to  aid  in  the  improve- 
ments contemplated  in  the  original  act,  was  abrogated  by  the  constitu- 
tion of  1870. 

2.  Such  act  is  inconsistent  with  section  6  of  article  9  of  the  constitu- 
tion of  1870,  which  prohibits  the  commutation  of  State  taxes,  and  also 
inconsistent  with  section  7  of  the  same  article,  which  declares  that  "  all 
taxes  levied  for  State  purposes  shall  be  paid  into  the  State  treasury,"  as 
such  act  authorized  the  collector  to  pay  such  taxes  to  the  treasurer  of  the 
company. 

This  was  an  application  for  a  mandamus  against  Charles 
E.  Lippincott,  Auditor  of  Public  Accounts  of  the  State  of 
Illinois,  to  compel  him  to  issue  and  deliver  to  the  relators  or 
their  treasurer  a  warrant  upon  the  Treasurer  of  the  State  for 
certain  State  taxes  mentioned  in  the  opinion. 

Messrs.  Robinson,  Knapp  &  Shutt,  for  the  relators. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  General  Assembly  of  this  State  passed  an  act  approved 
April  15th,  1869,  entitled  ^'An  act  supplemental  to  an  act  to 
incorporate  the  Kaskaskia  River  Navigation  Company,^'  ap- 
proved February  8th,  1853,  for  the  purpose  of  giving  State 
aid  to  enable  the  counties  and  towns  on  the  same  to  aid  said 
company,  in  and  by  which  supplemental  act  it  was  enacted, 
^'  That  the  taxes  levied  and  collected  for  State  purposes,  except 
the  State  school  tax,^and  the  two  mill  tax,  provided  by  the  con- 
stitution to  help  pay   the  State   debt,   for  the  years  eighteen 
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hundred  and  sixty-eight  and  eighteen  hundred  and  .sixty- 
nine,  and  for  eight  years  thereafter,  from  the  real  estate 
lying  and  being  within  the  following  limits  in  the  county  of 
Randolph,  to  wit;  Townships  four  (4),  five  (5),  six  (6)  and 
seven  (7),  south,  of  range  seven  (7)  west,  and  townships  four 
(4),  and  six  (6)  south,  of  range  six  (6)  west,  and  townships  four 
(4),  five  (5)  and  six  (6),  south,  of  range  eight  (8)  west;  be  ap- 
propriated and  applied  to  the  construction  of  the  improve- 
ments contemplated  by  the  said  act,  entitled  ^An  act  to  incor- 
porate the  Kaskaskia  River  Navigation  Company,^  approved 
February  8,  1853.'^ 

And  it  was  further  provided  by  the  act  that  the  collector 
of  Randolph  county  was  authorized  and  directed  to  pay  over 
to  the  treasurer  of  said  company  all  the  State  taxes  as  afore- 
said levied  on  the  real  estate  in  said  townships  f©r  the  years 
aforesaid,  so  soon  as  the  same  should  be  collected;  and  that 
said  State  taxes  so  paid  to  said  company  should  be  applied  to 
the  improvements  of  the  said  river,  and  to  no  other  purpose 
whatever.  And  that  none  of  said  State  taxes  should  be  paid 
over  to  the  said  company  until  after  the  improvements  on  said 
river  shall  have  been  commenced  in  good  faith. 

This  was  a  petition  of  the  Kaskaskia  River  Navigation 
Company,  presented  at  the  June  term,  1872,  of  this  court,  for 
a  writ  of  mandamus  to  compel  the  Auditor  of  the  State  to 
issue  to  the  said  company  his  warrant  as  such  Auditor  upon 
the  Treasurer  of  the  State  for  the  respective  sums  of  $1056.86 
and  $970.75 — the  petition  representing  that  the  company 
had  commenced  the  improvements  of  said  river  in  good  faith ; 
that  there  were  levied  and  collected  by  the  collector  of  said 
county  of  Randolph  State  taxes  from  the  real  estate  in  said 
townships  to  the  amount  of  said  sums  for  the  respective  years 
of  1868  and  1869,  as  interest  tax  generally,  so  called,  to  pay 
interest  on  the  debt  of  the  State,  both  of  which  sums  the  col- 
lector had  refused  to  pay  over  to  the  treasurer  of  said  com- 
pany, and  had  paid  the  same  over  to  the  Treasurer  of  the 
State  upon  the  order  of  the  Auditor. 
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Opinion  of  the  Court. 

Passing  by  the  question  whether  the  appropriation  of  State 
taxes  by  this  act  should  be  construed  as  embracing  this  in- 
terest tax,  which,  under  a  previous  general  law  of  the  State, 
the  Auditor  was  required  to  assess  as  a  sum  necessary  for  the 
payment  of  the  interest  upon  the  State  debt,  and  which  was 
to  be  applied  to  that,  and  for  no  other  purpose  whatsoever,  it 
will  suffice  to  say  that  we  regard  the  act  in  question  as  a  spe- 
cies of  special  legislation,  which  ceased  to  have  effect  upon  the 
adoption  of  the  present  constitution. 

Section  6  of  article  9  of  that  instrument  declares,  "The 
general  assembly  shall  have  no  power  to  release  or  discharge 
any  county,  city,  township,  town  or  district,  whatever,  or  the 
inhabitants  thereof,  or  the  property  therein,  from  their  or  its 
proportionate  share  of  taxes  to  be  levied  for  State  purposes, 
nor  shall  commutation  for  such  taxes  be  authorized  in  any 
form  whatsoever.'' 

Under  the  act  in  question,  the  State  taxes  upon  the  real 
estate  within  the  limits  designated  are  not  paid  into  the  State 
treasury  for  State  purposes,  but  they  are  paid  into  the  hands 
of  a  private  corporation  for  the  purpose  of  making  a  local 
improvement.  Although  professedly  levied  and  collected  for 
State  purposes,  they  are  not  so  received  and  applied.  The 
owners  of  such  real  estate  really  pay  no  State  taxes,  but  in- 
stead thereof  they  pay  the  amounts  of  such  taxes  towards  tlie 
making  of  this  local  improvement.  The  sums  of  money  which 
they  so  pay,  are  of  equal  amounts  with  their  State  taxes,  and 
are  collected  by  the  same  compulsory  mode  as  State  taxes;  and 
only  so  far,  do  they  partake  of  the  character  of  State  taxes  for 
State  purposes.  As  the  act  directs  the  collector  of  Randolph 
county  to  pay  over  the  State  taxes  named  as  soon  as  collected 
to  the  treasurer  of  the  Kaskaskia  River  Navigation  Companv, 
to  be  applied  to  the  improvement  of  said  river,  we  look  upon 
it  as  but  a  form  of  commuting  such  State  taxes  for  the  pay- 
ment and  appropriation  of  a  sum  of  money  of  equivalent 
amount  with  such  State  taxes  to  this  local  improvement. 
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Opinion  of  the  Court. 

If  the  collector  of  Randolph  county,  instead  of  paying  these 
State  taxes  into  the  State  treasury,  should  pay  them  over  to 
the  treasurer  of  this  company,  he  would  do  so  by  virtue  of 
the  authority  of  this  act  of  the  general  assembly,  and  it  would 
be  yielding  to  the  operation  of  such  authority. 

To  give  effect,  then,  to  this  act  of  the  general  assembly, 
would,  as  we  conceive,  amount  to  an  authorization  of  the  com- 
mutation for  State  taxes  allowed  by  the  act,  and  therein  be 
repugnant  to  the  provision  of  the  constitution  above  cited, 
which  declares  that  commutation  for  taxes,  to  be  levied  for 
State  purposes,  shall  not  be  authorized  in  any  form  whatso- 
ever. 

Section  7  of  the  same  article  of  the  present  constitution 
declares  that,  "All  taxes  levied  for  State  purposes  shall  be 
paid  into  the  State  treasury."  The  act  in  question  does  not 
consist  with  that  section,  as  the  act  authorizes  and  directs  the 
collector  of  Ilandolph  county  to  pay  over  to  the  treasurer  of 
the  Kaskaskia  River  Navigation  Company  these  State  taxes 
as  soon  as  collected,  and  that  they  should  be  applied  to  the 
improvement  of  said  river,  and  to  no  other  purpose  what- 
soever. 

We  must  hold  that  this  supplemental  act  of  the  general 
assembly  became  inoperative  upon  the  adoption  of  the  pre- 
sent constitution,  as  being  inconsistent  therewith,  and  that 
the  writ  of  mandamus  must  be  refused. 

Mandamus  refused. 
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ABANDONMENT. 
Abandonment  of  homestead.    See  HOMESTEAD,  1,  2,  3. 

ABATEMENT. 

Sending  process  to  foreign  county. 

1.  Of  a  plea  in  respect  thereto.  In  an  action  against  a  defendant, 
brought  in  the  Superior  Court  of  Cook  county,  the  defendant  pleaded, 
in  abatement  of  tJie  writ,  in  substance,  that  he  was,  before  and  at  the 
time  of  the  commencement  of  the  suit,  and  at  all  times  thereafter,  a 
resident  of  McLean  county,  and  was  not  a  resident  of  Cook  county,  and 
that  he  was  not  found,  nor  served  with  process,  in  Cook  county,  nor 
elsewhere  than  in  the  county  of  McLean,  and  that  the  said  plaintiSs 
were  not,  at  the  commencement  of  said  action,  residents  of  said  county 
of  Cook,  nor  were  they  then  residents  of  such  county :  Held.,  on  demur- 
rer to  the  plea,  that  it  was  not  a  plea  to  the  jurisdiction  of  the  court, 
but  in  abatement  of  the  writ  only,  founded  on  the  fact  that  the  plain- 
tiffs were  not  residents  of  the  county  from  which  issued,  and  as  such 
was  good  under  the  act  of  1861.    Scott  v.  Waller  et  al.  181. 

Demurrer  to  tlea  in  abatement. 

2.  Of  the  proper  judgment  thereon.    See  JUDGMENTS,  1. 

ACKNOWLEDGMENTS  OF  DEEDS. 

By  married  women. 

1.  The  certificate  of  the  acknowledgment  of  a  deed  by  husband  and 
wife,  the  real  estate  being  that  of  the  wife,  was,  in  substance,  the  fol- 
lowing: That  A  (the  wife)  and  B  (the  husband)  were  personally 
known  to  the  officer  as  the  real  persons  whose  names  were  subscribed 
to  the  instrument;  that  the  said  A  appeared  before  him  and  acknowl- 
edged the  execution  thereof  as  her  free  act  and  deed,  for  the- uses  and 
purposes  therein  mentioned ;  and  that  the  said  B,  husband  of  the  said 
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ACKNOWLEDGMENTS  OF  DEEDS.    By  mabried  women.  Continued. 

A,  being  examined  separate  and  apart,  and  out  of  the  hearing  of  his  said 
wife,  and  the  contents  being  made  known  and  fully  explained  to  him, 
*  acknowledged  said  instrument  to  be  his  free  act  and  deed,  and  that  he 
executed  the  same,  and  relinquished  his  dower,  etc.,  voluntarily  and 
freely,  without  the  compulsion  of  his  wife,  and  did  not  wish  to  retract: 
Held,  that  the  acknowledgment  was  wanting  in  all  the  substantial  re- 
quirements of  the  statute  respecting  the  deeds  of  married  women,  and 
for  such  defects  the  deed  was  absolutely  void  as  to  the  wife.  Board 
of  Trustees  v.  JDamson  et  al.  124. 

3.  Under  act  of  1869.  Under  the  act  of  1869,  the  acknowledgment 
of  a  married  woman  may  be  the  same  as  if  she  were  sole.  Spurgin  v. 
Traub  et  al.  170. 

Adverse  testimony  op  grantor. 

3.  Certificate  must  prevail.  In  the  absence  of  proof  of  fraud  and 
collusion  on  the  part  of  the  officer  taking  and  certifying  the  acknowl- 
edgment of  a  deed,  the  officer's  certificate  of  the  acknowledgment  in 
proper  form  must  prevail  over  the  unsupported  testimony  of  the  party 
grantor  that  the  same  was  false  and  forged.  LicJmion,  Exr.  v.  Harding 
505. 

ACTIONS. 

Paying  part  of  an  illegal  claim. 

1.  By  county  authorities — whether  county  liable  for  the  balance.  Where 
the  board  of  supervisors  of  a  county  allowed  a  portion  of  a  claim  for 
certain  services  rendered,  they  being  under  no  legal  obligation  to  do 
so,  it  was  held.,  that  this  could  not  be  construed  into  an  acknowledg- 
ment of  liability  on  the  part  of  the  county  for  such  services.  Board 
of  Superviso7's  of  Peoria  County  v.  Boche,  77. 

As  BETWEEN  PARTNERS  AFTER  DISSOLUTION. 

2.  Sale  by  one  to  the  other  partner  after  dissolution — remedy  whether 
legal  or  equitable.  A  and  B,  partners  in  the  grain  trade,  and  flour  and 
grocery  business,  dissolved  the  partnership  by  dividing  the  business 
so  that  A  took  the  grocery  business  on  his  own  account,  with  all  its 
profits  and  liabilities,  and  B  the  grain  business  on  the  same  terms. 
Soon  after.  A,  being  sick,  got  B  to  take  the  grocery  ofl"  his  hands,  B 
agreeing  to  pay  A  the  capital  he  had  put  into  the  original  partnership 

'  in  payment  for  the  sale  of  the  grocery  to  him,  "as  soon  as  he  could  do 
so  without  inconvenience :"  Held,  in  an  action  at  law  by  A  against  B 
to  recover  the  price  agreed  to  be  paid,  that  the  sale  had  no  connection 
with  the  j^i'ior  partnership  dealings,  or  at  least  not  such  a  connection 
as  made  a  resort  to  a  court  of  equity  necessary,  it  not  being  necessary 
to  adjust  the  losses  and  profits  to  ascertain  the  capital  stock  put  in  by 
A.     Wells  V.  Carpenter,  447. 
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ACTIONS.     Continued. 
Forfeiture  of  contract  wrongfully  declared. 

3.  Right  to  recover  for  services  performed  under  it.  Where  a  con- 
tract for  certain  work  provided  that  for  certain  causes  the  defend- 
ant might  declare  tlie  same  forfeited,  iii  which  event  the  defendant 
was  to  be  exonerated  from  all  liability  under  the  same,  it  was  held., 
that,  if  the  contract  was  terminated  improperly,  or  for  no  fault  on  the 
part  of  the  plaintifl',  he  might  recover  for  all  work  done  under  the 
agreement,  or  outside  of  it  by  the  direction  of  the  defendant,  and  that 
in  such  case  the  defendant  could  not  retain  the  per  cent  authorized 
to  be  kept  back  until  the  completion  of  the  contract.  Sanger  et  al.  v. 
City  of  Chicago.,  506. 

4.  In  such  a  case,  if  the  contract  is  capriciously  rescinded,  and 
the  plaintiff  prevented  from  performing  it,  without  any  fault  on  his 
part,  his  right  to  recover  for  services  performed  under  it  will  be  as 
clear  as  if  he  had  fulfilled  it  in  every  particular,  and  this  without  re- 
gard to  the  question  whether  he  would  have  sustained  a  loss  or  made 
profits,  had  he  been  permitted  to  complete  the  work  according  to  the 
contract.    Ibid.  506. 

5.  In  a  suit  to  recover  compensation  for  labor  and  services  per- 
formed under  a  special  contract,  wiiich  authorized  the  defendant  to 
declare  the  same  forfeited  for  certain  causes,  and  for  loss  of  profits 
in  not  being  allowed  to  complete  the  work  according  to  the  contract, 
the  plaintiffs  asked  the  court  to  instruct  the  jury  that,  if  the  contract 
was  wrongfully  forfeited,  they  were  entitled  to  receive  such  sums  as 
appeared  from  the  evidence  to  be  due  them  on  account  of  work  that 
was  done  and  estimated,  and  for  work  done  and  not  estimated,  etc., 
if  done  by  order  of  the  defendant,  and  also  for  any  loss  of  profit 
they  might  have  sustained  by  reason  of  the  defendant's  refusal  to  al- 
low them  to  complete  tlie  work  under  the  contract.  The  court  modi- 
fied the  instruction  b}-  adding  the  words :  "  but  in  determining  whether 
any  and  what  damages  the  plaiutitts  have  sustained,  the  jury  should 
take  into  view  the  whole  contract,  and  consider  whether  or  not  the 
plaintifi's,  had  the}'-  been  allowed  to  complete  the  contract  without  in- 
terruption from  the  defendant,  would  have  made  profit,  and  if  so, 
what  profit  would  have  been  made:"  iZeM,  that  the  instruction  should 
have  been  given  without  the  modification ;  and  that,  as  to  the  claim 
for  services  performed  under  the  contract,  the  modification  was  erro- 
neous, and  calculated  to  mislead  the  jury,  as  the  plaintifls'  right^of 
recovery  for  the  same  did  not  depend  upon  the  question  whether  they 
would  have  sustained  loss  or  made  a  profit  by  being  allowed  to  com- 
plete the  work.     Ibid.  506. 

For  special  services — performance  necessary. 

6.  If  an  agent  or  attorney,  having  undertaken  to  collect  a -debt  for 
a  certain  share  of  what  lie  may  recover,  finally  abandons  further  efibrt 
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ACTIONS. 

For  special  services — perforiMAnce  necessary.     Continued. 

as  useless,  and  at  a  subsequent  period,  the  principal  receives  payment 
through  new  instrumentalities,  or  from  causes  with  which  the  agent 
has  no  connection,  the  latter  can  not  claim  the  share  to  which  his 
contract  would  have  entitled  him  if  payment  had  been  secured  by  his 
own  efforts.    Scomlle  v.  Trustees  of  Schools^  523. 

For  injury  from  building  out  of  repair. 

7.  Whether  the  owner  or  tenant  in  possession  liable  therefor.  See 
PARTIES,  7. 

8.  Liability  of  municipal  corporations  for  injury  resulting  from 
buildings  occupied  by  them  being  out  of  repair.  See  CORPORA- 
TIONS, 26,  27,  28. 

Excavations  on  one's  own  land. 

9.  Remedy  of  adjacent  owner  for  injury  resulting  therefrom  to  his 
premises.    See  TRESPASS,  5  to  11. 

Trespass  against  an  officer. 

10.  For  levying  upon  the  property  of  a  stranger.  See  TRESPASS, 
3,4. 

Cities— HIGHWAYS. 

11.  Liability  of  cities  for  private  injury  from  change  in  grade  of 
streets.    See  CORPORATIONS,  22  to  25. 

Services  for  corporation  before  organization. 

12.  Whether  corporation  liable.    See  CORPORATIONS,  13. 

Railroad  directors— compensation. 

13.  Whether  an  action  lies  therefor.    See  CORPORATIONS,  8,  9, 10. 

Rescission  of  contract. 

14.  Notes  given  for  interest  on  purchase  money — effect  of  a  rescission 
of  the  contract  of  sale  on  the  right  of  recovery.  See  VENDOR  AND 
PURCHASER,  8. 

On  instrument  under  seal. 

15.  Assumpsit  lies.    See  ASSUMPSIT,  1. 

Personal  injury  from  a  dog. 

16.  Liability  of  the  owner.     See  ANIMALS,  5  to  8.  '     - 
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ADJACENT  OWNERS. 

Excavation  upon  one's  own  land. 

Remedy  of  an  adjacent  oioner  for  injury  resulting  therefrom  to  his  own 
premises.     See  TRESPASS,  5  to  11. 

AGENCY. 

Authority  to  draw  checks  for  a  limited  time. 

1.  Of  the  right  to  presume  a  general  authority  for  such  purpose.  Where 
the  plaintiff,  in  an  action  against  a  bank  to  recover  deposits,  expect- 
ing to  be  absent  for  a  short  time,  gave  his  clerk  and  book-keeper  a 
power  of  attorney  to  draw  checks  on  the  defendant  against  deposits, 
for  fifteen  days  only,  and  deposited  the  power  of  attorney  with  defend- 
ant, and  after  his  return,  resumed  his  business  of  drawing  his  own 
checks;  and  it  appeared  that  after  the  expiration  of  the  power  of 
attorney,  the  clerk  continued  to  draw  checks  without  the  knowledge 
of  the  plaintiff,  a  part  of  which  he  applied  to  the  business  of  the 
plaintiff,  and  appropriated  the  balance  to  his  own  use:  Held,  that  the 
defendant  was  liable  to  the  plaintiff  for  the  moneys  paid  out  on  the 
checks  drawn  by  the  clerk  after  his  agency  ceased,  and  which  he 
appropriated  to  his  own  use.  Manufacturers''  National  Bank  v.  Barnes 
et  al. 

2.  And  when  the  plaintiff's  bank-book  was  written  up,  showing  the 
payment  of  such  checks,  and  the  checks  delivered  to  the  clerk  with  the 
bank-book,  but  the  plaintiff  had  not  examined  the  same,  and  had  no 
knowledge  of  the  facts,  it  was  held,,  that  the  bank  had  no  right  to  pre- 
sume that  the  clerk  had  a  general  authority  to  draw  checks  thereafter, 
from  such  fact.     Ibid.  69. 

Fraudulent  representations  by  agent. 

3.  Whether  principal  affected  thereby.  Where  a  party  not  shown  to 
have  been  authorized  to  act  for  a  railroad  company  procured  the  exe- 
cution of  a  contract  by  one  who  could  not  read  the  same,  by  fraud 
and  misrepresentation,  and  the  company  afterwards  sought  to  enforce 
the  contract:  Held,  that  the  company  could  not  seek  to  reap  the  fruits 
of  such  contract  without  adopting  the  means  by  which  it  was  obtained. 
Mockford,  Bock  Island  and  St.  Louis  Railroad  Co.  v.  Shunick,  223. 

What  constitutes  an  agent. 

4.  One  signing  for  another  in  Ms  presence  and  at  his  request  is  not 
an  agent.  Where  a  party  acting  on  behalf  of  a  railroad  company 
procured  the  defendant,  who  could  neither  read  nor  write,  to  execute 
an  agreement  for  subscription,  and  also  relating  to  the  right  of  way; 
and  such  party  signed  defendant's  name  to  such  agreement  in  his 
presence  and  at  his  request:  Held,  that  such  signing  did  not  make  the 
party  the  agent  of  the  defendant  so  as  to  prevent  him  from  setting  up 
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AGENCY.    What  constitutes  an  agent.     Continued. 

the  misrepresentations  and  fraud  of  the  party  procuring  his  signature, 
in  avoidance  of  the  contract.  Rockford^  Rock  Island  and  St.  Louis 
Railroad  Go.  v.  Shunick,  223. 

Fraudulent  conduct  by  agent  towards  principal. 

5.  Rights  and  remedies  of  the  latter.  Where  an  agent  purchases 
land  for  his  principal,  the  purchase  being  that  of  the  latter,  he  is 
entitled  to  the  full  benefit  of  the  contract,  and  if  the  agent,  by  repre- 
senting that  he  paid  a  larger  sum  for  the  property  than  he  actually 
did,  obtains  from  the  principal  more  than  the  actual  price,  the  latter 
may  recover  of  the  agent  the  difference  between  the  sum  received  by 
him  and  that  actually  paid.    Bly  v.  Ranford,  267. 

6.  Where  an  agent  sells  to  his  principal  his  own  property  as  the 
property  of  another,  without  disclosing  the  fact  of  his  interest,  this 
will  be  such  a  fraud,  in  law,  as  will  give  the  principal  the  right  to 
avoid  the  sale  in  toto.    Ibid.  267. 

7.  But  where  A  and  B  had  contracted  for  the  purchase  of  a  lot  at 
f  2500,  and  A,  in  a  few  days  after,  undertook  to  purchase  the  same  lot 
as  the  agent  of  C,  without  disclosing  his  interest,  or  the  fact  that  he 
and  B  had  purchased  it,  but  representing  that  it  was  wholly  owned 
by  another,  and  it  could  be  obtained  for  |4050,  which  sum  C  paid 
him,  and  he  caused  the  original  vendor  to  convey  the  title  to  C:  Held, 
that  C,  upon  discovering  the  facts,  had  the  right  to  avoid  the  contract, 
by  tendering  a  re-conveyance,  and  recover  back  the  consideration  paid 
by  him,  but  that  he  could  not  retain  the  title  and  recover  from  A  the 
difierence  between  what  he  paid  and  the  price  paid  by  A  and  B.  Ibid. 
267. 

8.  But  if  A  was  the  agent  of  C  to  purchase  the  lot  before  or  at  the 
time  he'purchased  the  same  in  the  name  of  A  and  B,  and  paid  only 
12500  therefor,  and  by  representing  that  the  lot  cost  |4050,  obtained, 
the  latter  sum  from  his  principal,  then  he  would  have  been  liable,  in 
assumpsit,  to  the  principal,  for  the  difference.     Ibid.  267. 

ALLEGATIONS  AND  PROOFS.    See  PLEADING  AND  EVIDENCE, 

1  to  4. 

AMENDMENTS. 
Amendment  of  answer  in  chancery. 

1.  On  the  hearing.  On  the  hearing  of  a  suit  in  chancery,  the  court 
permitted  the  defendants  to  amend  their  answer,  which  was  not  sworn 
to,  so  as  to  admit  proof  of  new  facts  in  defense,  against  the  objection 
of  the  complainant:  Held,  that  this  was  a  matter  of  discretion  in  the 
court,  and  as  the  answer  was  a  mere  pleading,  the  amendment  was 
properly  allowed  to  avoid  a  variance.    Haskell  v.  Brown  et  al.  29. 
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ANIMALS. 

PIaving  contagious  disease. 

1.  Liability  of  owner.  Under  the  act  of  February  16,  1865,  rela- 
ting to  diseased  sheep,  it  is  clear  that  the  owner  of  sheep  having  con- 
tagious disease,  has  no  right  to  let  them  run  even  upon  his  own  land 
where  they  can  communicate  disease  to  sheep  lawfully  pastured  in  an 
adjoining  field.    Herrick  y.  Gary^  101. 

2.  Where  the  defendant  kept  his  sheep  which  were  infected  with 
the  scab,  in  his  own  pasture,  adjoining  that  of  the  plaintifi',  the  two 
pastures  being  separated  by  a  division-fence,  and  defendant's  sheep, 
through  want  of  repair  in  his  portion  of  the  fence,  escaped  into  the 
plaintiff's  pasture,  where  the  plaintiff  had  a  lot  of  sheep,  part  belong- 
ing to  himself  and  part  to  his  father,  so  that  it  was  doubtful  whether 
plaintiff's  or  his  father's  sheep  were  first  infected:  Held^  that  an  in- 
struction, if  it  was  as  likely  the  plaintiff's  sheep  caught  the  disease 
elsewhere  as  from  the  defendants  sheep,  the  jury  should  find  for  de- 
fendant, was  erroneous,  being  highly  calculated  to  mislead ;  and  that 
if  any  of  the  flock  were  infected,  and  the  disease  thereby  communi- 
cated to  plaintiff's  sheep,  the  defendant  was  liable.    Ibid.  101. 

3.  Degree  of  care  required  in  treatment.  Where  a  plaintiff" 's  sheep 
are  infected  from  the  sheep  of  the  defendant,  the  former  will  not  be 
held  responsible  for  more  than  ordinary  care  and  skill  in  their  treat- 
ment; but  even  if  they  could  have  been  cured  by  proper  care  and 
treatment,  this  will  not  exonerate  the  defendant  from  liability  for  the 
ti'ouble  and  expense  incurred  by  the  plaintiff.     Ibid.  101. 

4.  Instruction  as  to  negligence  of  party  injured.  Where  the  plaintiff 
had  his  sheep  in  his  own  pasture,  and  they  were  infected  with  disease 
from  defendant's  sheep,  kept  by  him  in  an  adjoining  pasture,  from 
whicli  they  escaped  through  defects  in  defendant's  part  of  the  division 
fence,  and  communicated  with  plaintiff's  sheep,  the  court  instructed 
the  jury,  for  the  defendant,  that  if  the  plaintiff's  negligence  caused 
the  damage,  or  contributed  to  it  equally  with  that  of  the  defendant, 
they  must  find  for  the  defendant:  Held^  that  this  could  not  refer  to 
defective  care  after  infection,  as  that  could  not  wholly  exonerate  de- 
fendant ;  and,  in  reference  to  want  of  care  before  infection,  it  was 
erroneous,  for  the  reason  there  was  no  proof  upon  which  to  base  it. 
Ibid.  101. 

Personal  injury  from  a  dog. 

5.  Liability  of  the  owner.  The  fact  that  the  owner  of  a  dog  knew 
that  it  was  of  a  savage  and  ferocious  disposition,  and  allowed  it  to 
run  at  large,  is  not  of  itself  sufficient  to  make  tlie  owner  liable,  in  an 
action,  to  one  bitten  by  such  dog.    The  dog  might  have  had  such  a  dis- 

'po^ition  as  to  other  animals,  but  not  towards  persons.    To  charge  the 
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ANIMALS.    Personal  INJURY  FROM  A  DOG.    Continued. 

owner,  he  must  have  had  knowledge  of  the  dog's  propensity  to  bite 
mankind.    KeigtJilinger  v.  Egan^  235. 

6.  Where  the  court  instructed  the  jury  that  if  they  believed,  from 
the  evidence,  that  the  plaintiff  was  bitten  by  the  defendant's  dog,  and 
that  said  dog  was  of  a  savage  and  ferocious  disposition,  and  known 
by  the  defendant  to  be  such  at  and  before  the  time  of  such  biting, 
they  should  find  for  the  plaintiff,  it  was   insisted  the  error,  if  any,  in 

,  the  instruction,  was  cured  by  the  proof  of  the  disposition  of  the  dog 
towards  persons :  Held,  that  as  the  evidence  was  not  thus  confined, 
but  proof  was  admitted  of  the  dog's  attacking  a  horse,  and  that  the 
witnesses  considered  him  a  cross  and  unsafe  dog,  the  instruction 
was  erroneous.    Ibid.  235. 

7.  In  a  suit  to  recover  damages  from  the  owner  of  a  dog  which  had 
bitten  the  plaiutifi",  the  court  instructed  the  jury  that  if  the  defendant 
kept  the  dog  in  question  as  a  watch  dog,  and  that  as  a  watch  dog,  in 
the  night  time  even,  he  was  a  dangerous  and  ferocious  dog,  and  so 
known  to  be  by  the  defendant,  then  it  was  the  duty  of  the  defendant 
to  secure  said  dog,  and  not  permit  him  to  run  at  large :  Held,  that 
the  instruction  was  calculated  to  mislead  the  jury  as  to  the  issue  in- 
volved, and  lead  them  to  understand  that  the  defendant  might  be  liable 
in  the  action  merely  for  a  breach  of  duty  in  allowing  the  dog  to  run 
at  large.     Ibid.  235. 

8.  Where  the  plaintiff  prowTced  dog  to  hite.  If  a  plaintiff  wantonly 
irritates  and  aggravates  a  dog  by  kicking  it,  and  the  dog  should  bite 
him,  in  repelling  the  aggression,  and  not  from  a  mischievous  propen- 
sity, the  plaintiff  can  not  recover  from  the  owner  damages  caused  by 
his  own  wrong.    Ibid.  235. 

Injury  from  a  vicious  dog. 

9.  Proof  of  knowledge  of  the  vicious  habit  of  the  dog  on  the  part  of  the 
oiDner— whether  neeemmj.    See  PLEADING  AND  EVIDENCE,  2,  3. 

Animals  running  at  large. 

Who  may  order  election  in  respect  thereto — under  act  of  1867.  See 
ELECTIONS,  1. 

APPEARANCE. 
Evidence  in  respect  thereto. 

1.  Sufficiency  of  proof  to  overcome  evidence  of  the  record  showing. 
Where  the  record  of  a  suit  by  attachment  recited  the  appearance  of  the 
defendant,  by  his  attorney,  and  the  entry  of  a  written  motion  to  dis- 
miS|^  the  suit,  and  also  a  motion  to  continue  the  cause :  Held,  that  if 
such  an  appearance  of  record  could  be  limited,  contradicted  or  ex- 
plained, it  would  have  to  be  done  by  clear  and  satisfactory  evidence. 
Swift  et  al.  v.  Lee  et  al.  336. 
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2.  In  such  a  case,  where  the  attorney,  shown  to  have  appeared,  by 
the  record,  testifies  that  he  was  not  authorized  to  enter  the  defendant's 
appearance,  but  only  appeared  in  his  own  behalf  as  garnishee,  and 
that  it  was  with  difficulty  he  could  remember  the  circumstances;  and 
where  the  written  motions  made  showed  an  appearance  to  the  action, 
and  not  to  the  garnishee  proceeding;  and  where  the  opposing  counsel 
were  clear  and  positive  that  the  attorney  did  appear  to  the  action : 
Held,  that  the  evidence,  if  admissible,  was  not  sufficient  to  overcome 
the  evidence  atlbrded  by  the  written  motions  and  the  recitals  of  the 
record.    Swift  et  al.  v.  Lee  et  al.  336. 

After  making  new  parties. 

3.  Where  a  corporation  was  sued,  and  certain  parties  appeared 
and  pleaded  in  the  name  of  the  corporation,  after  which  the  court 
allowed  an  amendment,  making  such  persons  defendants  as  partners : 
Held,  that  their  appearance  and  pleading  to  the  action,  as  against 
the  corporation,  could  not  be  held  an  appearance  after  the  amend- 
ment.   Inman  et  al.  v.  Allport,  540. 

ASSESSMENT  OF  PROPERTY. 

For  purposes  of  taxation. 

By  whom  to  be  made.    See  TAXATION,  1  to  6. 

ASSIGNMENT. 
Of  a  transfer  without  indorsement. 

1.  Subsequent  holder,  subject  to  what  defenses.  Where  a  railroad 
company  negotiated  one  of  its  bonds,  and  delivered  with  it  the  note 
of  a  subscriber  to  stock  of  the  company  as  security,  but  without 
indorsement,  but  the  bond  contained  an  assignment  of  such  note, 
which  was  made  transferable  with  the  bond,  and  not  otherwise:  Held, 
that  the  bond  of  the  company  was  the  principal  and  the  note  the  inci- 
dent, and  was  not  transferred  as  an  independent  instrument,  and  that 
such  a  transfer  of  the  note  should  have  put  the  party  receiving  it  and 
all  others  purchasing  it,  upon  their  guard  as  to  any  defenses  the 
maker  might  have.     Haskell  v.  Brown  et  al.  29. 

On  foreclosure  of  mortgage. 

2.  Assignee  subject  to  what  defenses.  But  even  had  the  note  been 
indorsed  in  the  usual  mode  before  maturity,  the  assignee  by  the  pro- 
ceeding in  equity  to  collect  the  same  by  the  foreclosure  of  a  mortgage 
given  to  secure  it,  which  is  not  negotiable,  will  take  subject  to 
any  defense  the  maker  had  as  against  the  original  mortgagees,  be- 
cause in  such  suit  the  mortgage  is  the  foundation  of  the  suit,  and  the 
note  is  only  the  incident  or  evidence  of  the  debt.    Ibid.  29. 

36— 65th  III. 
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ASSIGNMENT.    Continued. 
Blank  indoksement. 

3.  Of  the  right  to  fill  up  the  same.  Where  tlie  holder  of  a  note  in- 
dorsed  in  blank,  wrote  over  the  name  of  the  indorser  an  ordinary 
assignment,  upon  which  he  sued  the  indorser,  seeking  to  hold  him 
on  the  conditional  contract  of  assignment,  and  recovered  judgment, 
which  was  reversed ;  and  on  the  trial  of  another  suit,  he  offered  the 
same  note  in  evidence,  with  a  guaranty  of  payment  added  to  the  words 
of  assignment,  and  introduced  evidence  tending  to  prove  a  verbal 
agreement  of  guaranty:  Held,  that,  aside  from  the  objection  of  the 
want  of  authority  to  alter  or  vary  the  legal  effect  of  the  indorsement 
in  blank,  or  of  the  competency  to  do  so  by  evidence  of  a  verbal  guar- 
anty, the  holder,  having  elected  to  fix  the  indorser's  liability  as  the 
conditional  one  of  assignor,  and  sought  to  enforce  the  same,  was  con- 
cluded from  setting  up  a  different  and  absolute  liability  as  guarantor, 
either  by  writing  over  the  indorser's  name,  or  by  making  proof  of  a 
verbal  guaranty.     Clayes  v.  White,  357. 

Putting  an  assignment  in  issue. 

4.  Of  the  pleadings  in  respect  thereto.    See  PLEADING-,  8,  9. 

Assignment  by  a  corporation. 

5.  Of  the  manner  thereof.    See  CORPOKATIONS,  4. 

ASSUMPSIT. 

Whether  the  action  lies. 

1.  On  sealed  instrwnent.  Under  the  statute  of  1872,  an  action  of 
assumpsit  may  be  brought  upon  a  sealed  obligation,  and  such  statute 
applies  to  actions  brought  before  its  passage  as  well  as  those  brought 
afterwards.    Bockford  Ins.  Go.  v.  Nelson^  415. 

ATTACHMENT. 

Of  jurisdiction  op  the  defendant. 

1.  Whether  acquired.  An  action  by  attachment  was  brought  against 
The  Liverpool,  New  York  and  Philadelphia  Steamship  Company,  as 
a  foreign  corporation,  notice  given  by  publication  and  service  had  on 
an  agent.  Upon  the  plea  of  nul  tiel  corporation  being  filed,  the  plain- 
tiff entered  his  motion  to  amend  the  papers  in  the  cause  by  inserting 
the  names  of  the  owners,  which  was  allowed,  and  summons  issued 
against  the  new  defendants,  and  alias  attachment,  but  no  service  had 
on  defendants,  and  no  new  affidavit  made,  showing  the  indebtedness 
and  non-residence  of  the  defendants.  No  appearance  was  entered, 
except  in  respect  to  the  corporation  first  sued :    Held,  that  the  court 
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ATTACHMENT.    Of  jubtsdiction  op  the  defendant.     Gontinned. 

acquired  no  jurisdiction,  and  the  subsequent  proceedings  were  coram 
nonjucUce.    Inman  et  al.  v.  Allport,  540. 

2.  Where  defendants  were  sued  as  a  foreign  corporation,  and  not 
in  any  partnership  name,  an  amendment  of  the  papers,  making  them 
defendants  as  partners,  will  be  regarded  as  a  new  proceeding ;  and  if 
the  suit  is  by  attachment,  a  new  affidavit,  showing  the  indebtedness 
and  non-residence  of  the  defendants,  will  be  indispensable  to  confer 
jurisdiction  on  the  court,  unless  waived  by  an  appearance.    Ibid.  540. 

ATTORNEY  AT  LAW. 

Employment  undeb  special  contract. 

1.  Neglect  of  duty — rights  of  client.  Where  an  attorney  was  em- 
ployed to  commence  and  prosecute  legal  proceedings  for  the  recovery 
of  real  estate  for  his  client,  under  a  special  contract  that  he  was  to 
receive  as  a  fee  one-fourth  of  the  land  recovered ;  and  he  was  after- 
wards authorized  to  compromise  the  litigation  upon  certain  terms,  and 
in  that  event  his  fee  was  to  be  one-fourth  of  what  he  might  thus  se- 
cure, but  he  neither  recovered  the  land  nor  effected  any  compromise, 
he  not  being  prevented  from  so  doing  by  any  act  of  his  client;  and  it 
appeared  that  the  attorney  failed  to  use  reasonable  diligence  in  the 
performance  of  his  undertaking,  and  had  never  brought  the  action 
commenced  by  him  to  trial,  or  prepared  for  trial,  although  the  suit 
had  been  pending  about  four  years :  Held,  that  such  neglect  of  duty 
authorized  the  client  to  seek  other  aid,  and,  having,  done  so,  he  could 
not  be  required  to  execute  the  original  agreement.  Walsh  et  al.  v. 
Shumway  et  al.  471. 

2.  While  it  is  true  that  a  client  can  not  rescind,  at  discretion,  a 
special  contract  with  his  attorney,  yet  it  results,  from  its  very  nature, 
that  he  may  do  so  if  the  attorney  fails  to  use  reasonable  diligence  in 
the  performance  of  his  part  of  the  undertaking.     Ibid.  471. 

3.  Where  an  attorney,  employed  to  recover  certain  land,  brought 
ejectment,  in  December,  1866,  and  in  May,  1870,  had  not  brought  the 
case  to  trial,  or  made  the  necessary  preparation  for  trial,  and  no  satis- 
factory excuse  was  shown,  and  the  only  question  involved  was  one  of 
law,  and  the  proof  necessary  to  present  it  was  of  the  simplest  charac- 
ter: Held,  that  such  delay  raised  a  presumption  of  extreme  negli- 
gence on  the  part  of  the  attorney,  and,  unexplained,  fully  justified  the 
client  in  rescinding  the  contract  under  which  the  attorney  was  em- 
ployed.    Ibid.  471. 

Rescission  of  contract  by  client. 

4.  Effect  thereof  on  attorney's  claim  for  compensation.  Where  an 
attorney  at  law,  who  was  retained  under  a  special  contract  by  which 
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Rescission  of  contract  by  client.  Continued. 
lie  was  to  receive  one-fourth  of  the  lands  recovered  by  him,  or  a  cer- 
tain share  of  the  amount  realized  upon  a  compromise,  and  the  client 
rightfully  discharged  him  for  inattention  to  the  duties  he  had  under- 
taken, and  employed  other  counsel :  Held,  that  the  attorney  so  dis- 
charged was  not  entitled  to  recover  upon  the  principle  of  a  quantum 
meruit;  the  contract  being  an  entirety,  there  could  be  no  apportion- 
ment of  compensation.     Walsh  et  al.  v.  8humway  et  al.  471. 

5.  But  while  the  attorney,  under  such  circumstances,  is  not  entitled 
to  recover  under  his  contract,  yet  where  he  advanced  certain  sums  of 
money  for  his  client,  in  payment  of  abstracts  and  taxes,  he  may  re- 
cover for  the  same.     Ibid.  471. 

BANKRUPTCY. 

Fraudulent  conveyance. 

1.  Conveyance,  under  sec.  35  of  the  bankrupt  act,  whether  fraudulent 
or  not.  Where  a  bankrupt  executed  a  deed  of  trust  to  secure  a  bona 
fide  indebtedness  several  years  prior  to  the  filing  of  the  petition  in 
bankruptcy,  but  the  same  was  acknowledged  and  recorded  only  about 
two  months  prior  to  that  date,  and  there  was  no  complicity  on  the  part 
of  the  creditor  to  enable  the  debtor  to  procure  credit,  or  even  laches  on 
his  part  in  not  recording  the  deed,  from  the  fact  that  he  had  been  im- 
posed upon  by  forged  certificates  of  acknowledgment  and  of  record : 
Reld,  that  the  deed  of  trust  was  not  afi'ected  by  the  3oth  sec.  of  the 
bankrupt  law,  but  was  valid.    Seaver  v.  Spink,  441. 

Non-registry  op  deed  of  trust. 

2.  The  non-registry  of  a  deed  of  trust  in  no  way  affects  its  validity 
under  the  bankrupt  law ;  neither  does  the  fact  that  it  was  not  acknowl- 
edged by  the  grantor,  as  it  is  good  and  valid  between  the  parties,  and 
also  as  to  creditors  with  notice,  without  acknowledgment.    Ibid.  441. 

3.  The  creditor  holding  a  deed  of  trust  is  under  no  obligation  to 
record  the  same  for  his  own  protection,  except  as  against  subsequent 
purchasers  and  judgment  creditors;  and  admitting  that  the  assignee 
in  bankruptcy  of  the  grantor  occupied  such  position,  yet  if  the  instru- 
ment is  recorded  before  the  filing  of  the  petition  in  bankruptcy,  the 
latter  can  claim  no  priority  of  the  deed  of  trust.    Ibid.  441. 

BA8TARDY. 

W:^ether  the  charge  sustained. 

1.  In  a  prosecution  for  bastardy,  the  only  proof  of  the  charge  was 
the  unsupported  testimony  of  the  complainant,  who  testified  that  she 
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gave  birth  to  the  child  on  the  15th  of  August,  1871 ;  that  it  was  the  re- 
sult of  a  single  act  of  illicit  intercourse  with  the  defendant  in  the  mid- 
dle or  latter  part  of  November,  1870,  and  that  that  was  the  only  time  she 
ever  had  intercourse  with  defendant  or  any  other  person.  The  defend- 
ant,  in  his  testimony,  denied  the  charge  in  all  its  parts,  and  proved,  by 
another  witness,  that  the  latter  had  frequent  sexual  intercourse  with 
complainant  in  October  and  November,  1870,  and  that  she  informed 
him  of  her  pregnancy  and  asked  him  what  he  was  going  to  do  about 
it.  Two  other  witnesses  testified  that  they  surprised  her  in  sexual  in- 
tercourse with  another  person  in  October  or  November,  1870.  She  in- 
formed her  father  that  the  father  of  the  child  lived  in  a  different 
county  from  that  of  defendant.  Defendant's  witnesses  were  in  no  way 
impeached,  except  a  certain  matter  was  urged  against  their  credibil- 
ity :  Held,  that  taking  the  whole  testimony  together,  it  was  not  suflS.- 
cient  to  sustain  a  verdict  finding  the  defendant  to  be  the  father  of  the 
child.    McCoy  v.  The  People,  439. 


BILLS  OF  EXCEPTIONS.     See  EXCEPTIONS  AND  BILLS  OP  EX- 
CEPTIONS, 2,  3. 

BLANK  INDOKSEMENT.    See  ASSIGNMENT,  3. 
BOND  FOR  COSTS.    See  COSTS,  3. 
BOUNDARIES. 

How  ASCERTAINED. 

1.  The  true  boundary  lines  of  a  lot  in  a  city  are  where  they  were 
actually  run,  and  where  they  were  marked  by  the  monuments  placed 
by  the  surveyor  to  indicate  where  they  may  be  found ;  and  the  most 
satisfactory  evidence  of  the  place  where  the  true  lines  were  located, 
is  afforded  by  the  original  stakes.  The  monuments  must  necessarily 
control  the  field  notes  and  map  of  the  survey,  as  well  as  calls  for 
course,  distance  and  quantity.    Bauer  v.  Gottmanhausen,  499. 

BRIBERY.    See  CRIMINAL  LAW,  6,  7. 
BURDEN  OF  PROOF.    See  EVIDENCE,  4. 

CHANCERY. 

Jurisdiction. 

1.  Bill  by  members  of  a  voluntary  association  to  settle  its  affairs  and 
compel  others  to  contribute  their  share  of  its  liabilities.  Where  a  voluntary 
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association  has  been  formed  for  buying  and  selling  goods,  and  it  had 
been  determined  to  close  the  business,  and  its  assets  had  all  been  dis- 
posed of,  leaving  considerable  outstanding  liabilities,  and  there  was 
no  means  of  discharging  the  same  except  by  contributions  of  its 
several  solvent  members,  and  a  part  of  these  refused  to  pay  their  just 
share  to  enable  the  directory  to  wind  up  its  affairs,  a  portion  of  the 
members  filed  their  bill  in  chancery,  making  all  the  solvent  members 
parties,  seeking  to  have  an  account  taken  of  the  liabilities,  and  each 
solvent  member  compelled  to  pay  his  just  share  of  the  same.  It  was 
objected  that  a  court  of  chancery  had  no  power  to  decree  the  relief 
sought,  because  the  complainants  had  not  paid  any  debts,  and  hence 
they  were  not  entitled  to  call  upon  the  other  members  for  contribu- 
tion :  Held,  that  the  bill  was  not  for  contribution,  but  to  settle  a 
partnership  difficulty,  which  the  majority  were  desirous  of  settling, 
and  which  a  minority  were  resisting;  that  the  insolvency  of  the  as- 
sociation as  an  organized  body,  was  ample  to  confer  jurisdiction  on 
the  court  when  considered  with  reference  to  the  peculiar  character  of 
the  association ;  that  the  court,  on  such  bill,  was  fully  authorized  to 
ascertain  the  amount  of  the  indebtedness,  and  require  each  solvent 
member  to  pay  his  pro  rata  share  thereof;  and  that  the  defendants  had 
no  right  to  require  that  the  complainants  should  first  pay  the  debts 
and  take  their  risk  of  making  the  defendants  contribute.  Hodgson  et  al. 
v.  Baldwin  et  al.  532. 

Cross-bill. 

2.  Whether  necessary.  Two  mortgagees,  on  account  of  irregulari- 
ties in  the  proceeding  to  foreclose,  agreed  to  procure  a  conveyance 
from  the  mortgagor,  for  their  joint  benefit,  in  order  to  obviate  the 
supposed  defects  in  the  proceedings,  and  one  of  them  procured  a  deed 
to  himself,  and  refused  to  convey  one-half  of  the  title  thus  acquired 
to  the  other.  The  .latter  filed  his  bill  to  compel  the  conveyance,  and 
the  court  decreed  that  complainant  pay  defendant  one-half  of  the 
expense  incurred  in  procuring  such  title,  and  awarded  execution,  in 
favor  of  defendant,  for  its  collection:  Held,  that  the  court  erred  in 
awarding  execution  against  complainant,  as  the  defendant  had  not 
filed  any  cross-bill  seeking  for  affirmative  relief.  Frice  v.  Blackmore 
et  al.  386. 

3.  In  a  suit  in  chancery  for  partition,  one  of  the  defendants  can 
not  be  allowed  compensation  for  improvements  made  by  him  on  the 
land,  except  upon  cross-bill.    Mahoney  et  al.  v.  Mahoney,  406. 

Sworn  answer  as  evidence. 

4.  Where  an  answer  in  chancery  is  required  to  be  made  under 
oath,  so  far  as  it  is  responsive  to  the  bill,  it  is  testimony  for  the  defend- 
ant, and  can  only  be  overcome  by  two  witnesses,  or  one  witness  and 
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strong  corroborating  circumstances.  As  evidence,  it  can  onlj-  be  im- 
peached in  tlie  same  manner  as  oral  testimony  may  be.  Hence,  it  is 
error  to  instruct  tlie  jur}^  to  look  with  suspicion  upon  it,  if  tliey  be- 
lieve, from  the  evidence,  that  it  was  recklessly  made.  Fish  v.  Stah- 
^  492. 


5.  It  is  error  for  the  court  to  instruct  the  jury  that  the  sworn  an- 
swer of  a  defendant  to  a  petition  for  a  mechanic's  lien  might  be  re- 
garded as  of  no  greater  weight  than  the  evidence  of  the  defendant, 
as  the  law  makes  such  answer  preponderate  over  the  testimony  of  one 
witness.    Ibid.  492. 

6.  Where  a  defendant,  in  a  bill  for  partition,  answered  under  oath 
denying  the  right  to  partition,  and  set  up  facts  showing  that  he  paid 
the  consideration  for  the  deed  to  the  ancestor  of  the  parties  seeking 
the  relief,  and  consequently  there  was  a  resulting  trust  in  his  favor : 
Held^  that  such  portion  of  the  answer  as  set  up  the  facts  establishing 
the  trust  were  not  responsive  to  the  Jjill,  and  therefore  no  evidence  in 
his  favor.     Mahoney  et  al.  v.  Malioney,  406. 

Sworn  answer  where  oath  is  waived. 

7.  Effect  thereof.  Where  tlie  bill  of  complaint  waives  an  answer 
under  oath,  the  answer  of  the  defendant,  although  under  oath,  can  be 
regarded  only  as  a  pleading  in  the  case,  to  which  the  oath  adds  no 
force.     Adlard  v.  Adlard,  212. 

Vacating  decree  pro  confesso. 

8.  And  allovnng  ansioer  to  be  filed,  at  subsequent  term.  Under  the 
latter  clause  of  section  18  of  the  chancery  act  of  1845,  the  court  may, 
upon  the  application  of  the  defendant,  for  good  cause  shown,  at  the 
second  term,  vacate  a  decree  taken  ^jro  confesso,  and  allow  an  answer 
to  be  filed.     Collins  et  al.  v.  Crotty,  545. 

9.  If  an  answer  is  not  filed  at  the  return  term,  and  there  is  service, 
the  bill  may  be  taken  as  confessed;  but  the  court  may,  at  such  term, 
for  good  cause  shown,  extend  the  time  for  answering,  and,  in  such 
case,  enter  an  interlocutory  decree.     Ibid.  545. 

Amendment  of  answer. 

10.  On  the  hearing.     See  AMENDMENTS,  1. 
Of  the  manner  op  defense. 

11.  Whether  by  demurrer  or  ansioer.  Where  no  administration  was 
had  of  an  estate,  and  the  widow  received  $500  after  paying  all  claims, 
and  invested  a  portion  of  that  sum  in  lands,  on  demurrer  to  a  bill  by 
the  heirs  of  the  deceased  to  declare  and  enforce  a  resulting  trust  in 
their  favor  as  to  the  lands,  it  was  contended  that,  as  widow,  she  was 
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entitled  to  the  sum  named,  for  her  specific  al-lowance  under  the  stat- 
ute :  Held,  that  if  the  widow  was  so  entitled,  it  was  a  matter  of  defense, 
to  be  shown  by  answer  to  the  bill,- as  the  amount  thus  due  her  could 
be  made  to  appear  only  from  evidence.   Tyler  et  al.  v.  Daniel  et  al.  316. 

Specific  performance. 

13.  What  laches  will  defeat.  Where  the  vendee  of  land  assigned 
his  interest  to  A  and  B,  who  went  into  possession,  and  when  the  last 
payment  fell  due,  the  vendor  prepared  a  deed,  and  sent  it  to  have  the 
same  tendered  to  A  and  B,  but  was  unable  to  make  such  tender,  from 
the  fact  that  the}'-  had  left  the  country,  and  he  thereupon  went  into 
possession,  and  sold  the  land  to  C,  who  made  valuable  improvements 
thereon;  and  D,  who  had  acquired  the  interest  of  A  and  B,  which 
fact  he  seems  to  have  kept  concealed,  eight  years  after  the  last  pay- 
mem  fell  due,  filed  his  bill  for  a  specific  performance  of  the  contract, 
it  appearing  that  he  lived  near  the  land  all  the  time :  Held,  that  his 
laches  was  such,  unexplained,  as  to  defeat  his  right  to  the  equitable 
relief.     Whitaker  v.  Robinson,  411. 

13.  Performance,  or  offer  to  perform,  in  reasonable  time — laches.  It 
is  a  well  settled  doctrine  that  when  a  party  seeks  the  specific  perform- 
ance of  a  contract,  where  time  is  not  made  of  the  essence  of  the  con- 
tract, he  must  perform  or  tender  performance,  within  a  reasonable 
time,  on  the  familiar  principle  that  equity  will  only  favor  the  dili- 
gent, and  when  the  party  himself  has  been  guilty  of  laches,  he  can 
have  no  assistance  in  a  court  of  equity.    Smith  et  al.  v.  Sheldon,  219. 

14.  Rule  in  respect  to  time  of  performance,  when  the  transaction  is  in 
the  nature  of  a  mortgage  or  security  for  the  payment  of  money.  Where 
the  complainant  had  purchased  land  under  the  belief  that  he  was 
acquiring  the  title,  had  taken  possession  and  made  valuable  improve- 
ments, and  A,  on  learning  that  the  title  was  in  the  United  States, 
sought  to  pre-empt  the  land  as  against  the  right  of  complainant,  and 
threatened  to  appeal  to  the  department  at  Washington,  in  the  event 
the  laud  officers  decided  adversely  to  his  claim,  and  thus  compelled 
the  complainant  to  buy  his  peace,  by  agreeing  to  advance  the  money 
necessary  to  acquire  the  government  title,  and  have  the  same  taken  to 
one  H,  to  be  held  by  the  latter  until  complainant  should  pay  A  |1600, 
when  H  was  to  convey  to  complainant:  Held,  that  the  transaction 
partook  more  of  the  nature  of  a  mortgage  than  of  a  bargain  and  sale; 
that,  under  the  circumstances,  the  complainant  was  not  bound  to  make 
haste  to  perform  his  contract,  and  that  the  other  parties  ought  to  be 
well   satisfied   if  he  was   required  to  perform  at  all  before  they  be 

^required  to  surrender  the  title  thus  held  by  them  to  premises  which 
cost  them  nothing.    Ibid.  219. 
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15.  As  against  a  prior  purchaser  under  a  verbal  contract,  the  second 
purchaser  having  a  superior  equity.  A,  the  owner  of  land,  had  author- 
ized his  agent  to  sell  the  same  for  a  sum  not  less  than  |2400,  and  on 
the  5th  of  April,  at  3  o'clock  p.  m.,  sold  the  same  to  B,  and  gave  B  a 
memorandum,  in  writing,  of  the  sale,  directed  to  his  agent,  and 
requesting  the  latter  to  make  out  the  papei-s  necessary  to  carry  into 
effect  the  sale.  It  appeared  that  on  the  same  day,  at  11  o'clock  p.  m., 
the  agent  had  verbally  sold  the  same  premises  to  C  for  $2350,  who 
paid  no  money  at  the  time.  B,  at  the  time  of  his  purchase,  paid  .|30, 
to  bind  the  bargain,  and,  on  his  return,  presented  his  contract  to  the 
agent,  and  requested  him  to  make  out  the  necessary  papers,  which 
the  latter  refused  to  do,  and  also  made  a  tender  of  the  balance  then 
due  under  the  contract.  On  the  next  day  the  agent  informed  C  of  B's 
purchase,  and  B  then  paid  $25  on  his  purchase,  taking  a  receipt 
therefor,  dated  as  of  the  fourth  of  the  same  month.  The  owner,  after- 
wards, upon  the  representation  of  his  agent  that  C  had  paid  the  $25 
at  the  time  of  his  purchase,  conveyed  the  premises  to  C.  B  having 
tendered  the  several  payments  then  due,  and  offered  to  perform  the 
contract,  filed  his  bill  against  the  owner  and  C  for  the  specific  per- 
formance of  his  contract:  Held,  that  B  had  the  superior  equity,  and 
was  entitled  to  the  relief  sought,  upon  bringing  the  balance  of  the 
purchase  money,  with  interest,  into  court ;  and  that  C's  verbal  con- 
tract, without  the  payment  of  any  money  until  after  notice  of  B's  pur- 
chase, was  void  under  the  statute  of  frauds,  and  not  enforcible  as 
against  the  superior  equity  of  B.    Spangler  v.  Danforth  et  al.  152. 

16.  After  rescission  of  contract — reconveyance  hy  a  grantee.  Where 
parties  to  a  conveyance  of  a  ferry  franchise  mutually  surrendered  and 
delivered  up  the  deed  by  the  one,  and  the  consideration  received  by 
the  other,  intending  thereby  to  rescind  the  sale  and  conveyance,  and 
the  grantor,  through  an  agent  under  power  of  attorney,  sold  and  con- 
veyed the  same  for  a  valuable  consideration,  the  conveyance  being 
duly  recorded;  and  the  grantee,  afterwards,  for  no  consideration,  con- 
veyed the  legal  title  in  him  to  the  defendant :  Held,  on  bill  in  equity 
by  the  purchaser  under  the  power  of  attorney,  that  the  latter  was 
entitled  to  have  the  last  conveyance  set  aside  and  declared  void,  and 
and  that  in  equity,  after  such  rescission,  the  first  grantee  could  be 
compelled  to  re-convey  the  legal  title.    Fitch  v.  Conyne,  83. 

17.  Measure  of  relief  in  favor  of  vendor.  There  is  no  recognized 
principle  upon  which  the  seller,  either  in  an  action  at  law  for  damages, 
or  in  equity  for  specific  performance,  can  be  placed  in  a  better  posi- 
tion than  he  would  have  occupied,  if  the  purchaser  had  performed. 
Tiernan  et  al.  v.  Granger,  351. 
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Rescission  of  contracts. 

18.  Not  for  fraudulent  representations  unless  relied  on.  Where  tlie 
complainant  sought  to  rescind  a  contract  for  the  exchange  of  lands 
which  had  been  executed  on  his  part,  on  the  ground  that  the  defendant 
had  falsely  and  fraudulently  represented  that  he  had  a  perfect  title  to 
the  lands  he  exchanged,  and  it  appeared  that  the  complainant  took  a 
bond  from  the  defendant,  secured  by  mortgage  on  the  land  conveyed 
by  the  complainant,  conditioned  that  the  defendant  should  furnish  a 
complete  abstract  within  sixty  days,  showing  a  perfect  title  to  the  land 
he  had  given  in  exchange :  Held.,  where  the  bill  was  filed  before  the 
expiration  of  the  sixty  days,  in  the  absence  of  proof  that  complainant 
relied  on  the  representations,  that  the  fair  inference  was  that  he  relied 
upon  the  bond  and  mortgage,  and  not  upon  the  representations,  and 
that  he  was  not  entitled  to  the  relief  sought,  as  there  was  no  default 
at  the  time  in  failing  to  perform  the  conditions  of  the  bond.  Hall  v. 
J  arms  et  al.  302. 

Cloud  upon  title. 

19.  Where  on  bill  to  redeem  from  a  mortgage  upon  which  a  sale 
under  foreclosure  had  been  had,  but  which  was  defective  for  want  of 
a  necessary  party  to  the  proceeding,  the  defendant  who  claimed  title 
under  the  sale,  set  up  the  statute  of  limitations  in  defense,  and  also 
filed  a  cross-bill  to  have  the  deed  conveying  the  equity  of  redemption 
under  which  the  complainant  based  his  right  to  file  the  original  bill, 
set  aside  and  canceled  as  a  cloud  upon  his  title,  the  proof  showed 
that  the  complainant's  right  to  redeem  was  barred  under  the  act  of 
1839  by  the  payment  of  taxes  for  seven  successive  years  on  the  land 
while  the  same  was  xacant  and  unoccupied,  but  failed  to  establish  the 
particular  ground  upon  which  the  complainant's  title  was  sought  to 
be  set  aside  as  a  cloud :  Held^  that  as  all  the  parties  in  interest  were 
before  the  court,  and  were  seeking  to  have  their  titles  tried  and  set- 
tled, it  was  proper  for  the  court  below  to  declare  the  complainant's 
title  a  cloud  upon  that  of  the  defendant,  as  he  was  barred  from  as- 
serting it,  and  enjoin  its  assertion,  but  not  proper  to  require  the  com- 
plainant to  convey  his  title  to  the  holder  of  the  adverse  title.  Rawson 
V.  Fox  et  al.  200. 

Reference  to  the  master. 

20.  To  find  amount  due  on  mortgage.  Where  it  appeared  on  bill  to 
foreclose  a  mortgage  that  the  note  described  in  the  mortgage  was 
given  to  secure  future  advances,  and  did  not  represent  the  state  of 
account  between  the  parties,  the  evidence  being,  voluminous,  and  dis- 

*  closing  a  complicated  state  of  account  running  through  a  considera- 
ble period  of  time  subsequent  to  the  making  of  the  note  and  mort- 
gage, showing  the  advance  of  various  large  sums  of  money,  and  that 
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the  mortgagor  was  entitled  to  numerous  credits  from  time  to  time, 
and  the  evidence  was  unsatisfactory:  Held,  that  it  M-as  the  duty  of  the 
court  to  have  referred  the  case  to  the  master  to  state  the  account,  leav- 
ing the  parties  to  take  exceptions  to  his  report  as  to  any  matter  with 
which  they  were  dissatisfied ;  and  for  want  of  this,  and  because  the 
evidence  was  unsatisfactory,  the  decree  was  reversed.  Groch  et  al.  v. 
%  481. 


Appointment  of  special  master. 

21.    Where  the  circuit  court,  on  the  hearing  of  a  petition  for  a 

mechanic's  lien,  appointed  a  special  master  to  execute  the  decree: 
*     Held,  tliat  it  would  be  presumed  that  such  appointment  was  properly 

made,  the  record  showing  nothing  to  the  contrary.     Luhliner  v.  Teo- 

mans,  305. 

Relief  must  conform  to  the  frame  of  the  bill. 

23.  Where  the  general  frame  of  a  bill  and  the  proofs  show  that 
the  complainant  is  entitled  to  the  relief  named  first  in  the  prayer,  it 
will  not  be  error  to  refuse  him  the  alternative  relief  praj'-ed  for  which 
is  inconsistent  with  the  allegations  of  his  bill  and  the  evidence. 
Price  v^.  Blackmore  et  al.  386. 

Decree  after  evidence  is  destroyed. 

23.  And  before  it  is  supplied.  Where  the  chancellor,  after  a  hear- 
ing of  the  evidence  on  file,  announced  his  conclusions,  but,  before  any 
decree  was  signed  or  filed,  the  records  and  all  the  pleadings  and 
proofs  were  destroj^ed  by  fire,  and  the  complainants  had  supplied  the 
pleadings,  the  defendants  asked  to  have  the  entering  of  final  decree 
postponed  until  they  could  supply  the  evidence  upon  which  it  was 
based,  which  motion  was  denied,  and  the  court  rendered  a  final  de- 
cree against  the  defendants,  from  his  recollection  of  the  destroyed 
evidence:  Held,  that  the  court  erred,  and  that  it  should  have  allowed 
a  reasonable  time  for  the  defendants  to  have  supplied  the  evidence 
before  passing  the  decree,  as  that  was  the  only  means  by  which  the 
defendants  could  make  their  right  of  appeal  availing.  Hughes  et  al. 
V.  Washington  et  al.  245. 

Preserving  evidence  in  chancery. 

24.  The  practice  in  the  courts  of'chancerj'  in  this  State,  dispensing 
with  the  necessity  of  embodying  the  evidence  in  the  decree,  or  its 
substance,  as  required  under  the  English  system,  does  not,  however, 
dispense  with  the  necessity  of  preserving  the  evidence  in  the  record 
upon  which  the  decree  is  based.    Ibid.  245. 

25.  On  appeal  from  a  decree,  each  party  has  the  right  to  rely  upon 
the  evidence  heard  in  the  court  below,  to  test  the  correctness  of  the 
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conclusions  and  findings  of  the  court,  and  tlie  appellate  court  will 
look  into  the  record  to  see  whether  the  evidence  warranted  the  court 
below  in  finding  the  facts  stated  in  the  decree.  The  appellate  court 
will  be  guided  by  the  evidence,  and  not  by  the  findings  of  the  inferior 
courts.    Hughes  et  al.  v.  Washington  et  al.  245 

Decree — w^hen  considered  as  entered. 

26.  Under  our  practice  in  chancery,  the  decree  is  inchoate  until  it 
is  approved  by  the  chancellor  and  filed  for  record,  or  shall  be  re- 
corded, which  answers  to  the  passing  and  entering  it,  in  the  English 
court.  The  mere  oral  announcement  by  the  chancellor  of  his  decis- 
ion, and  the  grounds  upon  which  it  is  based,  or  reducing  them  to 
writing,  is  no  more  than  the  minutes,  in  the  English  practice.  Until 
the  final  decree  has  been  filed  or  recorded,  the  chancellor  may  alter, 
amend,  change,  or  even  disregard,  all  he  has  said  in  his  minutes. 
Ibid.  245. 

Rehearing  in  chancery. 

27.  When  allowable.  Before  the  final  decree  is  filed  for  record,  or 
is  recorded,  the  chancellor,  on  his  own  motion,  may  order  a  rehear- 
ing in  a  chancery  cause ;  but  after  the  decree  is  spread  upon  the 
records,  the  whole  matter  is  beyond  his  control,  unless  it  be  upon  a 
bill  to  review,  or  a  bill  to  impeach  the  decree,  or  some  such  subse- 
quent proceeding.  It  is  then,  and  only  then,  that  it  is  the  decree  of 
the  court  and  res  adjucUcata.    Ibid.  245. 

Mistake. 

28.  In  deed  of  married  woman — can  not  he  corrected.  See  MIS- 
TAKE, 1. 

Restoring  lost  record. 

29.  Remedy  at  laio — not  in  chancery.    See  LOST  RECORD,  1. 

CLOUD  UPON  TITLE.    See  CHANCERY,  19. 
COLOR  OF  TITLE.    See  LIMITATIONS,  1  to  6. 

COMMITMENT. 

By  judges  of  election. 

I       For  disorderly  conduct  at  election.     See  IMPRISONMENT. 

CONDONATION.    See  HUSBAND  AND  WIFE,  2,  3. 
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Whether  necessary  to  be  proved. 

1.  In  a  suit  to  recover  one  year's  interest  upon  the  following  in- 
strument, to-wit :  "  $3000.  Aurora,  111.,  Nov.  7,  1867.  Due  Samuel 
J.  Goodwin,  at  the  time  of  my  decease,  three  thousand  dollars,  with 
interest  payable  annually,  at  the  rate  of  six  per  cent  per  annum,  pro- 
vided my  assets  are  sufficient,  after  my  decease,  to  pay  my  then  liabil- 
ities, but  if  not,  this  note  to  be  delivered  up  to  my  lieirs  or  personal 
representatives.  Jeremiah  Goodwin:"  Held,  that  while  the  instru- 
ment was  not  technically  a  promissory  note,  because  payable  upon  a 
contingency,  yet  that,  so  far  as  the  interest  was  concerned,  it  was  "an 
instrument  in  writiag"  for  the  payment  of  money,  and  that  a  recovery 
of  the  interest  might  be  had  without  proof  of  the  consideration  of  the 
instrument.    Goodwin  v.  Goodwin,  497. 

CONSTITUTIONAL  LAW. 
Judicial  action  by  the  legislature. 

1.  Directing  where  the  county  business  shall  he  transacted  pending  lit- 
igation in  respect  to  removal  of  county  seat.  Where  a  vote  was  taken  on 
the  question  of  the  removal  of  a  county  seat,  which  resulted  in  a  ma- 
jority of  votes  in  favor  of  the  proposed  change,  as  appeared  by  the 
certificate  of  the  proper  officers,  but  the  result  was  contested  by  a  bill 
in  chancery,  upon  which  a  preliminary  injunction  was  granted  re- 
straining the  county  officers  from  removing  their  offices  and  records 
to  the  .place  selected,  and  the  legislature,  during  the  pendency  of  this 
contest  and  the  injunction,  passed  an  act  requiring  the  county  officers 
to  transact  the  county  affairs  at  the  latter  place :  Held,  that  the  act 
was  not  unconstitutional  as  determining  a  judicial  question,  but  that 
it  only  required  the  officers  to  do  what  was  their  duty,  independently 
of  such  act, — the  certificate  of  the  result  affording  prima  facie  evi- 
dence, until  the  question  was  judicially  decided  otherwise.  Board 
of  Supervisors  of  DuPage  County  v.  Jenks  et  al.  275. 

Implied  power. 

2.  As  a  general  rule,  where  power  is  granted,  it  implies  that  any 
reasonable  and  proper  means  may  be  employed  to  execute  it,  unless 
specific  directions  are  designated.    Ibid,  275. 

Taxing  National  Bank  shares. 

3.  Act  of  1867  fixing  the  place  at  which  the  shares  of  stock  in  National 
£anks  shall  he  taxed,  is  constitutional.    See  TAXATION,  7  to  10. 

Valuation  of  taxable  property. 

4.  By  lohom  to  he  determined.    See  TAXATION,  1  to  6. 
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Taxation. 

5.  KashasTcia  River  Nav.  Go. — act  of  1853  appropriating  State  taxes — 
abrogated  by  constitution  of  1870.  '  See  TAXATION,  13,  14. 

CONTINUANCE. 

Diligence. 

1.  Where  suit  was  brought  Dec.  22,  1871,  and  an  application  for  a 
continuance  was  made  in  June,  1872,  on  tlie  ground  of  the  absence  of 
a  witness,  formerly  a  resident  of  this  State,  but  then  of  Baltimore, 
which  the  court  below  refused :  Held,  no  error,  as  the  affidavit  for 
continuance  was  palpably  deficient  as  to  showing  diligence.  Chicago 
and  Northwestern  Wy  Co.  v.  Ingersoll  et  al.  399. 

CONTRACTS. 

Construction  of  contracts. 

1.  General  rule.  The  true  principle  of  sound  ethics  is,  to  give  a 
contract  the  sense  in  which  the  person  making  the  promise  believed 
the  other  party  to  have  accepted  it,  if  he  in  fact  did  so  understand  and 
accept  it.     Wells  v.  Carpenter.,  447. 

2.  Meaning  of  the  word  "  owner.''''  Language  not  having  a  technical 
meaning  must  be  construed  with  reference  to  the  subject  to  which  it 
is  applied.  Thus,  in  a  declaration  on  a  policy  of  insurance,  the  aver- 
ment of  ownership  will  be  construed  to  mean  an  insurable  interest, 
but  as  in  a  contract  or  covenant  to  convey  land,  the  thing  sold  and 
purchased  is  the  land,  when  the  vendor  says  in  his  covenant  that  he 
is  the  owner,  and  agrees  to  convey  it  to  another,  the  law  will  hold  the 
assertion  of  ownership  to  imply  that  the  vendor  held  an  absolute  title, 
and  agreed  to  convey  the  same.    Rockford  Ins.  Go.  v.  Nelson^  415. 

Contracts  construed. 

3.  As  to  time  of  payment.  Where  a  party  made  a  sale,  the  pur- 
chaser agreeing  to  pay  the  purchase  money  as  soon  as  he  could  with- 
out inconvenience,  and  the  proof  showed  that  the  purchaser  told  the 
witness  that  he  was  to  pay  the  seller  "  back  his  money  as  fast  as  he 
could  collect  it  up  and  get  straightened  up:"  Held,  that  from  this  it 
would  be  implied  that  payment  was  to  be  made  within  a  reasonable 
time,  and  the  suit  not  having  been  brought  until  one  year  after,  a 
recovery  was  affirmed  by  this  court.     Wells  v.  Carpenter,  447. 

4.  Construction  of  promissory  note  in  respect  to  interest.  See  IN- 
TEREST. 
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Express  contract. 

5.  As  contradistinguished  from  an  implied  one.  A  contract  for  the 
building  of  a  house,  where  the  builder  is  to  do  the  work  and  furnish 
the  materials  therefor  at  a  stipulated  price,  one-half  to  be  paid  on 
completion  of  the  work  and  the  residue  on  or  before  a  day  following, 
and  where  the  work  was  commenced  and  progressed  with  the  knowl- 
edge and  assent  of  the  owner,  but  was  not  completed  until  after  the 
time  fixed  for  the  last  payment,  on  account  of  being  hindered  by  the 
owner,  is  an  express  contract  as  contradistinguished  from  an  implied 
one.    Fish  v.  Stubbings,  492. 

Rescission  op  contracts. 

6.  Surrender  of  deed  by  a  grantor — icill  operate^  in  equity^  as  a  rescis- 
sion of  the  contract.     See  CONVEYANCES,  2. 

7.  Bight  of  recovery  for  services  under  a  contract  wrongfully  declared 
forfeited.    See  ACTIONS,  3,  4,  5. 

8.  On  sale  of  goods — breach  of  warranty  in  respect  thereto — right  of 
vendee  to  rescind  the  contract.    See  SALES,  4  to  8. 

9.  As  between  vendor  and  purchaser — eff'ect  thereof  on  the  right  to  en- 
force payment  of  notes  given  for  interest  which  had  accrued  on  the  pur- 
chase money.    See  VENDOR  AND  PURCHASER,  8. 

Power  of  private  corporations. 

10.  To  make  contracts.     See  CORPORATIONS,  1,  2. 

Executory  contract  of  sale. 

11.  As  distinguished  from  an  executed  contract — and  of  the  rights  of 
the  buyer  under  each.     See  SALES,  5  to  8. 

Condition  precedent. 

12.  In  an  agreement  to  give  right  of  way  to  a  railroad  provided  a 
certain  number  would  sign  the  paper.    See  EVIDENCE,  12. 


CONTRIBUTION. 

As  BETWEEN  JOINT  AND  SEVERAL  DEBTORS. 

1.  The  doctrine  is  w^ell  settled  that  where  two  or  more  are  jointly 
or  jointly  and  severally  bound  to  pay  a  certain  sum  of  money,  and 
one  or  more  of  them  is  compelled  to  pay  the  whole  debt,  or  more 
than  his  or  their  share,  those  paying  may  recover  from  the  delin- 
quents the  proportion  they  ought  to  pay.  Hodgson  et  al.  v.  Baldwin 
et  al.  532. 
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As  BETWEEN  CO-SURETIES. 

2.  The  right  not  defeated  by  taMng  collateral  which  proves  unavailing. 
On  bill  by  one  surety  against  a  co-surety  to  compel  him  to  contribute 
bis  share  of  the  debt  paid  by  the  complainant  for  their  principal,  it 
appeared  that  one  of  the  co-sureties  had  placed  in  the  hands  of  the 
complainant  a  note  on  a  third  party,  to  indemnify  him  against  loss  by 
reason  of  his  suretyship;  that  this  note  was  of  but  little  or  no  value, 
the  maker  and  indorser  being  insolvent,  and  that  nothing  had  been 
realized  from  it:  Reld,  that  the  complainant,  by  taking  such  securitj^, 
did  not  lose  his  right  to  claim  contribution ;  that  all  the  obligation 
resting  on  him  was,  if  the  collateral  was  available,  to  account  to  his 
co-surety  for  his  just  proportion;  and  that,  should  he,  after  contri. 
bution,  collect  it,  or  any  part  thereof,  an  action  would  lie  against  him 
by  the  co-sureties  for  their  just  proportion.  Johnson's  Admrs.  v. 
Vaughn^  425. 

CONVEYANCES. 

Delivery  of  deed. 

1.  Where  the  grantor  left  his  deed  with  the  father  of  the  grantee, 
and  wrote  to  the  latter  that  the  deed  was  in  his  father's  hands  for  him : 
Held,  that  this  was  a  sufficient  delivery  to  give  the  deed  effect.    Roajd- 

son  V.  Fox  et  al.  200. 

Surrender  of  deed  by  grantee. 

2.  Effect  upon  the  legal  title — rescission.  Where  the  grantee  of  a 
ferrj^  franchise,  upon  the  delivery  to  him  of  his  note  given  for  the  pur- 
chase  price,  surrendered  his  deed,  which  was  unrecorded,  the  inten- 
tion  being  to  rescind  the  sale  and  conveyance:  Reld,  that  while  the 
surrender  of  such  deed  did  not  restore  the  legal  title  to  the  grantor, 
yet  in  equity  the  contract  was  rescinded.    Fitch  v.  Conyne,  83. 

Acknowledgments  of  deeds.    See  that  title. 


CORPORATIONS. 
Power  to  make  contracts. 

1.  Generally.  While  it  is  true  that  public  policy  requires  that  cor- 
porations should  be  confined  strictly  within  the  limits  of  their  char- 
ters, and  not  be  allowed  to  exercise  powers  beyond  those  expressly 
conferred,  that  would  be  hurtful  to'  the  public  interest,  yet  where  they 
I  have  exercised  powers  incidental  to  those  conferred,  and  in  further- 
ance of  the  general  objects  of  the  corporation,  although  the  subject 
of  the  contract  may  not  be  within  any  express  right  conferred,  they 
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will  be  estopped  from  denying  that  they  had  authority  to  make  such 
contracts.      Chicago  Building  Society  v.  Croicell,  453. 

2.  Power  to  contract  for  insurance.  Under  the  act  of  1869,  author- 
izing the  formation  of  incorporated  companies,  for  the  accumulation 
of  a  fund  with  v^hich  to  purchase  real  estate  in  large  tracts,  paying 
off  incumbrances  thereon,  and  the  sub-<:livision  of  the  same  into  lots 
suitable  for  homesteads,  and  the  distribution  of  such  lots  among  the 
shareholders,  or  to  aid  the  shareholders  in  acquiring  real  estate,making 
improvements  thereon  and  removing  incumbrances  therefrom,  a  com- 
pany was  incorporated,  who  made  a  loan,  taking  a  deed  of  trust  to 
secure  its  payment,  and  providing  therein  that  the  borrower  should 
insure  the  buildings.  The  secretary  of  the  company  insured  for  the 
first  year,  charging  the  premium  to  the  borrower,  and  insisted  upon 
the  right  to  insure  for  the  next  year,  to  which  the  borrower  at  first 
objected,  but  finally  assented  upon  the  secretary  agreeing  to  make  the 
insurance.  The  latter  failed  to  do  so,  the  buildings  were  destroyed 
by  fire,  when  the  borrower  sued  the  company  for  a  failure  to  insure. 
The  company  objected  that  it  had  no  authority  to  make  such  a  con- 
tract: Held,  that,  as  the  company  was  authorized  to  make  the  loan 
and  provide  for  the  security  of  the  same,  it  followed  as  an  incident 
that  it  had  the  right  to  provide  for  insuring  property  taken  in  se- 
curity, and  that  an  action  would  lie  for  a  breach  of  the  agreement  to 
insure.     Ibid.  453. 

Secretary  of  corporation. 

3.  Of  Ms  powers — presumed  from  circumstances.  Where  it  appeared 
that  the  secretary  of  an  incorporated  company  had,  for  some  time 
prior,  been  making  similar  contracts  in  behalf  of  the  company,  he 
having  no  personal  interest  in  making  the  same,  and  the  company  re- 
ceived the  benefits  accruing  from  such  contracts  without  objection: 
Held,  that  it  would  be  inferred  that  he  acted  with  the  knowledge  of 
the  directors,  and  that  he  was  authorized  to  make  such  contracts. 
Ibid.  453. 

Manner  of  executing  instruments. 

4.  By  corporations.  While  it  may  be  usual  in  executing  instru- 
ments by  corporations,  for  the  officer  or  agent  to  sign  his  name  under 
that  of  the  company  as  evidence  that  the  contract  is  executed  by  the 
person  having  authority,  still  such  a  signature  is  not  essential.  And 
in  an  action  on  a  promissory  note  by  an  assignee  against  the  maker, 
where  the  payee  is  a  corporation,  if  the  declaration  avers  that  the 
company,  by  the  name  employed,  assigned  the  note,  until  questioned 
in  a  legal  manner  it  will  be  presumed  that  the  assignment  was  valid. 
Templeton  v.  Hayward,  178. 

37— 65th  III. 
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Individual  liability  as  stockholder. 

5.  Whether  it  exists.  In  order  to  fix  a  liability  upon  one  for  the 
debts  of  a  private  corporation  organized  under  the  general  lawwhich 
makes  stockholders  individually  liable  to  the  creditors  of  the  com- 
pany to  an  amount  equal  to  the  stock  held  by  them,  etc.,  it  must  be 
made  plainly  to  appear  that  he  was  a  stockholder,  and  within  the 
purview  of  the  law.  The  meaning  of  the  statute  can  not  be  enlarged 
so  as  to  include  cases  not  expressly  within  its  provisions.  8teel  v. 
Dunne,  298. 

6.  The  mere  fact  that  the  defendant  was  a  director  in  such  a  com- 
pany is  not  sufficient  to  make  him  liable  individually  within  the 
meaning  of  the  statute.    Ibid.  298. 

7.  So,  where  the  defendant  was  a  director  in  the  Piute  Mining 
Company,  and  it  appeared  that  the  company  had  never  issued  any 
certificates  of  stock,  and  it  was  not  shown  that  he  ever  subscribed  for 
stock,  and  it  appeared  that  he  was  a  stockholder  in  the  Piute  Silver 
Mining  Company,  subsequently  organized  with  a  difterent  directory: 
Held,  that  he  was  not  liable  individually  in  a  suit  by  a  creditor  of  the 
first  named  corporation.     Ibid.  298. 

Railroad  director — compensation. 

8.  Law  implies  no  promise  of  compensation.  The  law.  will  not  im- 
ply a  promise  on  the  part  of  railway  companies  to  pay  their  directors 
as  such ;  and  before  a  director  can  recover  for  his  services  as  such,  it 
must  appear  that  a  by-law  or  a  resolution  had  been  adopted  allowing 
such  compensation.  It  will  not  be  sufficient  to  prove  that  the  matter 
of  allowing  compensation  was  talked  over  by  the  board  when  in  ses- 
sion, where  the  records  of  the  company  fail  to  show  any  allowance. 
Rockford,  Rock  Island  and  St.  Louis  Railroad  Co.  v.  Sage,  328. 

9.  Whether  a  hill  properly  audited.  Where  a  by-law  of  a  railway 
company  provided  that  whenever  any  bill  against  the  company  should 
be  certified  as  correct  by  a  majority  of  the  executive  committee,  the 
president  or  vice-president  should  draw  an  order  on  the  treasurer  for 
the  amount  thereof,  and  that  the  secretary  should  countersign  the 
same,  which  order  should  constitute  a  proper  voucher  against  the 
company ;  and  a  bill  for  the  services  of  a  director  was  indorsed,  "ap- 
proved by  the  executive  committee,"  and  signed  by  only  two  of  the 
committee,  which  consisted  of  five  members :  Held^  that  the  bill  was 
not  properly  audited  in  pursuance  of  the  by-law,  and  afforded  ^o  evi- 
dence of  an  account  stated.     Ibid.  328. 

10.  Director  may  recover  for  services  rendered  apart  from  his  duty  as 
director.    Where  it  is  shown  that  a  railway  director  rendered  services 
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and  incurred  expenses  for  the  company,  since  its  organization,  apart 
from  his  duty  as  a  director,  he  may  recover  for  the  same  upon  quantum 
meruit.    Rockford,  Rock  Island  and  St.  Louis  R.  R.  Co.  v.  Sage,  328. 

Expenses  incurred  before  organization. 

11.  Liability  of  corporation.  While  it  may  be  that  a  party  render- 
ing  service  and  incurring  expense  for  a  proposed  railway  corporation, 
before  its  organization,  may  recover  upon  an  express  promise  of  the 
company  to  pay  for  tlie  same  after  its  organization ;  yet,  in  the  absence 
of  such  express  promise,  no  promise  to  pay  will  be  implied  from  the 
fact  that  the  company,  when  organized,  accepts  and  receives  the  ben- 
efit of  the  same,  as  it  seems  more  reasonable  to  hold  such  services, 
etc.,  to  have  been  a  gratuity,  in  view  of  the  general  good  or  private 
benefit  expected  to  result  from  the  object  of  the  corporation.  Ibid. 
328. 

Contracts  before  organization. 

12.  Generally.  A  right  of  recovery  against  a  corporation  for  any- 
thing done  before  it  has  a  proper  existence,  does  not  appear  to  rest 
upon  any  satisfactory  legal  principle.  It  is  soon  enough  for  such 
corporate  bodies  to  enter  into  contracts,  incumbering  their  property, 
when  they  are  duly  organized  according  to* their  charters,  and  have 
their  chosen  and  impartial  directors  to  conduct  their  business.  Ibid. 
328. 

Liability  for  service  performed  before  organization. 

13.  Where  the  plaintiff  was  employed  by  one  of  the  corporators 
named  in  the  charter  of  a  corporation,  to  act  as  a  book  keeper,  and  in 
that  capacity  rendered  services  before  the  organization  of  the  com- 
pany, and  when  the  organization  was  formed  neither  the  plaintifi['  nor 
any  one  else  informed  the  stockholders  of  the  services  he  had  per- 
formed, or  that  he  expected  to  claim  payment  therefor,  and  the  evi- 
dence failed  to  show  that  the  companj^  appropriated  his  labor  or  its 
avails  to  their  use,  audited  his  account,  or  ever  agreed  to  pay  him : 
Held,  that  the  facts  showed  no  ground  of  recovery.  Safety  Deposit 
Life  Ins.  Co.  v.  Smith,  309. 

Municipal  corporations. 

14.  Subscription  in  aid  of  railroads — law  must  be  strictly  complied 
with.  Municipal  corporations,  such  as  counties,  being  created  for 
governmental  purposes,  where  they  exercise  the  function  of  subscrib- 
ing in  aid  of  railways  under  statutes,  the  power  to  do  so  must  not 
only  be  clearly  conferred,  but  strictly  pursued.  Harding  v.  Rockford^ 
Rock  Island  and  St.  Louis  R.  R.  Co.  et  al.  90. 
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15.  A  law  authorizing  subscription  to  capital  stock  of  a  railroad 
company  does  -not  authorize  a  vote  to  subscribe  to  a  division  of  the  road. 
Where  the  charter  of  a  railroad  company'  authorized  certain  munici- 
palities to  subscribe  to  the  capital  stock  of  the  company,  and  a  vote 
was  taken  to  subscribe  to  a  certain  division  of  the  road :  Held,  that 
the  vote  was  unauthorized,  and  the  company  could  not  compel  the 
municipality  thus  voting  to  make  the  subscription  to  its  capital  stock. 
McWhorter  et  al.  v.  The  People  ex  rel.  290. 

16.  And  where  such  company  was  authorized  to  receive  such  sub- 
scriptions, on  such  terms  and  in  such  amounts  as  it  might  deem  best 
in  accordance  with  its  by-laws,  and  the  company,  in  its  by-laws,  di- 
vided the  road  into  divisions,  and  a  subscription  was  voted  by  a 
township  to  the  first  division  of  the  road :  Held,  that  the  charter  of 
the  company  must  govern,  and  as  that  only  authorized  the  tax-payers 
to  vote  a  subscription  to  the  whole  capital  stock  of  the  company,  the 
vote  was  void,  and  conferred  no  right  on  the  company  to  compel  the 
subscription.    Ibid.  290. 

17.  Elections  in  respect  to  such  siibscriptions — of  restrictions  and 
conditions  therein.    See  ELECTIONS,  6  to  9. 

18.  Notice  of  election  in  respect  to  such  subscription.  See  ELEC- 
TIONS. 

19.  Subscription  to  stock  of  railroad — bonds  and  coupons  issued  to 
different  company  than  that  named  in  call  for  election,  void.  In  a  suit 
upon  coupons  attached  to  bonds  payable  to  the  "  Illinois  Grand  Trunk 
Railway  Company,"  and  endorsed  by  the  company  to  the  plaintiff',  it 
was  shown  that  the  bonds  and  coupons  were  issued  by  the  township 
authorities  under  a  vote  of  the  township  at  an  election  in  which  the 
call  and  notice  of  the  election  referred  to  the  taking  of  stock  in,  and 
the  issue  of  bonds  to  "  the  Eastern  Division  of  the  Illinois  Grand 
Trunk  Railway,"  formerly  known  as  the  Joliet  and  Mendota  Division 
of  the  Joliet  and  Terre  Haute  Railroad:  Held,  that  under  the  vote 
the  township  officers  had  no  authority  whatever  to  issue  the  bonds 
and  coupons,  and  that  they  were  consequently  void.  Town  of  Big 
Grove  v.  Wells,  263. 

20.  If  the  Illinois  Grand  Trunk  Railway  Company  and  the  Eastern 
Division  of  the  Illinois  Grand  Trunk  Railway  were  the  same  com- 
pany, or  the  one  had  been  merged  into  the  other,  it  was  necessary  to 
have  shown  that  fact  to  authorize  a  recovery  on  the  coupons.    Ibid.  203. 

21.  The  vote  of  a  subscription  and  the  issue  of  corporate  bonds  to 
a  particular  and  short  division  of  a  railroad,  will  not  confer  any  au- 
thority to  issue  bonds  in  aid  of  the  construction  of  the  entire  line  of 
the  road,  and  payable  to  the  company  representing  the  whole  of  the 
proposed  road.    Ibid.  263. 
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22.  Liability  for  private  injury  from,  change  in  grade  of  street.  Muui- 
cipal  corporations,  such  as  cities  and  towns,  hold  the  streets  in  trust 
for  the  public,  and  may  regulate  and  establish  their  grade,  but  this 
must  be  done  so  as  to  do  no  serious  injury  to  the  owners  of  abutting 
lots.     City  of  Dixon  v.  Baker ^  518. 

23.  Such  corporations  have  no  more  power  over  the  streets  than  a 
private  individual  has  over  his  own  land;  and  neither  one  has  the 
right  to  change  the  natural  flow  of  water,  so  as  to  throw  it  upon  the 
lands  of  another.    Ibid.  518.  ' 

24.  Where  a  city,  by  elevating  the  grade  of  a  street,  caused  the  sur- 
face water  to  flow  upon  the  plaintifl''s  lot  and  into  the  basement  of 
his  cellar,  whereby  the  building  thereon  was  injured  and  the  walls 
were  cracked,  and  it  appeared  that  the  injury  might  have  been  pre- 
vented by  proper  sewerage:  Held^  that  the  city  was  liable  to  the 
plaintift",  in  an  action  on  the  case,  for  the  damages  caused  thereby. 
Ibid.  518. 

25.  Where  the  change  in  the  grade  of  a  street  made  a  sewer  neces- 
sary to  prevent  the  surface  water  from  flowing  upon  the  plaintifl''s 
premises,  and  the  city  made  a  sewer  for  that  purpose,  which  was 
whollj^  insuflicient,  and  such  fact  might  have  been  known  to  the  com- 
mon council,  by  the  exercise  of  reasonable  judgment  and  care,  it  was 
held,  in  a  suit  by  the  plaintifl"  against  the  city  to  recover  for  the  injury 
caused  by  the  flow  of  surface  water  upon  his  premises,  that  the  court 
below  properly  refused  to  instruct  the  jury,  in  behalf  of  the  city,  that 
it  was  not  liable  for  injuries  resulting  from  error  in  judgment  as  to 
the  size  of  the  sewer  necessary  for  the  passage  of  the  surface  water. 
Ibid.  518. 

26.  Liability  of  city  for  an  injury  sustained  from  a  public  nuisance 
in  respect  to  property  occupied  by  it.  Where  the  plaintifl'  received  a 
personal  injury  by  the  falling  of  a  portion  of  the  brick  and  plastering 
in  a  room  occupied  by  a  city  as  a  common  council  room,  it  was  held 
that  if  the  dangerous  condition  of  the  premises  at  the  time  of  the 
accident  was  the  result  of  causes  beyond  the  control  of  the  city  author- 
ities,  and  the  injury  happened  before  the  lapse  of  a  reasonable  time  to 
restore  them  to  a  safe  condition,  then  the  city  would  not  be  liable. 
City  of  Chicago  v.  CBrennan.,  160. 

27.  But  although  the  original  cause  might  have  been  inevitable 
accident,  yet  if  the  city  authorities  continued  to  use  the  building  for 
public  meetings  of  the  council  and  failed  to  repair  the  premises  in 
a  reasonable  time,  and  the  injury  happened  in  consequence  of  such 
neglect,  while  the  plaintifl"  was  in  the  exercise  of  due  care,  the  city 
would  be  liable  to  him.    Ibid.  160. 
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28.  ,  Duty  of  a  municipal  corporation  to  keep  its  public  huildings  in  a 
safe  condition.  Where  the  plaintiff  sought  to  recover  of  a  city  for  in- 
juries received  in  consequence  of  a  neglect  to  keep  its  common  coun- 
cil room  in  a  proper  and  safe  condition,  the  court  was  asked  to  instruct 
the  jury  that  to  entitle  the  plaintiff  to  a  verdict  it  must  appear  from 
the  evidence  that  it  was  the  duty  of  the  city  to  keep  the  room  where 
the  plaintiff  was  injured  in  repair,  which  was  refused:  Held,  that 
while  the  instruction  embodied  a  correct  proposition  of  law,  it  was 
not  error  to  refuse  it,  as  the  uncontradicted  testimony  was  that  the 
city,  at  the  time  of  the  injury,  and  for  many  years  before,  had  been 
in  the  exclusive  possession  of  the  premises  for  the  purposes  of  the 
public  sessions  of  its  common  council,  and  no  testimony  was  offered 
tending  to  show  the  duty  of  any  other  party  to  keep  them  in  repair ; 
and  therefore  the  duty  of  keeping  them  from  becoming  dangerous 
arose  prima  facie  from  the  fact  of  possession.  City  of  Chicago  v. 
O'Brennan,  160. 


COSTS. 

In  chancery. 

1.  Where  the  complainant  and  defendant,  having  a  joint  interest 
or  equitable  claim  to  lands,  agreed  to  procure  a  deed  on  their  joint 
account,  and  the  defendant  took  the  conveyance  in  his  own  name,  and 
denied  the  complainant's  right  to  a  conveyance  until  after  suit,  and 
until  the  evidence  was  taken  showing  the  complainant's  right:  Held, 
that  in  granting  relief  to  the  complainant,  it  w^as  not  equitable  to 
render  a  decree  against  him  for  costs.    Price  v.  Blackmore  et  al.  386. 

Bond  for  costs. 

2.  Where  plaintiff  is  a  non-resident — motion  to  dismiss  for  non-cotn- 
pliance  with  the  statute.  A  motion  made  by  the  defendant  in  a  cause, 
to  dismiss  the  suit,  on  the  ground  that  the  plaintiff  had  filed  no  bond 
for.  costs,  as  required  by  the  statute  in  case  of  the  non-residence  of  the 
plaintiff,  before  the  commencement  of  the  suit,  is  of  a  character  not 
looked  upon  with  much  favor,  and  slight  evidence  is  sufficient  to 
overcome  the  prima  fa cie  case  made  by  the  party  making  the  motion. 
Twining  v.  Martin.,  157. 

COUNTIES. 
Duty  to  preserve  records  of  courts. 

1.  And  to  pay  the  expense  thereof.  Under  the  R.  S.  1845,  title  Fees 
and  Salaries,  the  clerks  of  the  circuit  and  county  commissioners' 
courts  were  required  to  provide  all  the  necessary  books  for  their 
respective  oflQces,  and  a  safe,  press  or  presses,  with  locks  and  keys  for 
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the  safe-keeping  of  the  archives  of  their  respective  offices.  Under  this 
statute,  by  a  liberal  constructiou,  cases,  pigeon  holes,  or  boxes,  may 
be  included,  and  when  recommended  by  the  circuit  judge  and  assented 
to  by  the  circuit  clerk  may  constitute  a  proper  charge  against  the 
county.    Board  of  Supervisors  of  Peoria  County  v.  Roclie,  77. 

2.  Indexing  court  records  and  putting  them  in  order.  Where  the  judge 
of  the  circuit  court  ordered  the  clerk  of  his  court  to  proceed  and  index 
old  court  papers,  and  properly  put  them  away  in  tin  boxes  previousl}'- 
provided,  and  the  clerk  employed  his  deputy  to  do  this  work  of  nights, 
13romisiug  him  whatever  sum  the  county  might  pay  therefor,  and  that 
if  the  county  did  not  pay  the  deputy,  he  would:  Held,  in  a  suit  by 
the  deputy  clerk  against  the  county,  that  the  county  was  not  liable 
'  to  pay  for  such  service,  it  being  the  duty  of  the  several  clerks  to  do 
such  work  on  their  own  account.     Ibid  77. 


COUNTY  COURTS. 
Equitable  jurisdiction  thereof. 

In  alloioance  of  claims  against  estates.     See  JURISDICTION,  1. 

COURTS. 

Calling  an  attorney  to  preside  as  judge. 

1.  -CavL  only  be  done  by  consent.  As  judicial  functions  can  not  be 
delegated  to  or  exercised  by  an  agent  or  deputy,  but  must  be  per- 
formed by  the  persons  designated  by  the  law,  it  is  error  in  the  circuit 
court  to  call  an  attorney  to  occupy  the  bench  before  a  case  is 
fully  determined,  without  the  consent  of  the  parties.  Davis  et  al.  v. 
Wilson,  525. 

CRIMINAL  LAW. 
Return  of  indictment  in  open  court. 

1.  And  a  ^^lea,  necessary.  Where  the  record  fails  to  show^  that  the 
indictment  was  ever  returned  into  court  by  any  grand  jury,  or  that 
the  defendant  was  ever  arraigned  upon,  or  pleaded  to  it,  a  conviction 
can  not  be  sustained ;  without  a  plea  there  is  nothing  to  try.  Ayles- 
worth  V.  TJie  People,  301. 

2.  Where  the  record  certified  to  this  court  fails  to  show  that  the 
indictment,  upon  which  a  conviction  was  had,  was  ever  presented  by 
the  grand  jurors  in  open  court,  the  defect  is  fatal,  and  the  judgment 
will  be  reversed.     Fundi  v.  The  People,  372. 
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CRIMINAL  LAW.     Continued. 
Matters  preliminary  to  trial. 

3.  Where  the  record,  in  a  criminal  case  for  manslaughter,  failed  to 
show  that  the  defendant  was  furnished  with  a  copy  of  the  indictment 
and  a  list  of  the  witnesses,  and  required  to  plead  before  trial :  Held, 
that  the  proceeding  was  irregular.     Tundt  v.  The  People,  372. 

4.  Where  the  record  of  the  trial  of  one  charged  with  a  felony 
failed  to  show  that  the  defendant  was  arraigned  or  any  plea  filed :  Held, 
that  there  was  no  issue  to  try,  and  that  the  party  convicted  in  such 
a  case  could  not  properly  be  sentenced.    Ibid.  372. 

Manslaughter. 

5.  Death  caused  hy  an  abortion.  Where  a  defendant  produced  an 
abortion  upon  a  female  who  was  quick  with  child,  and  a  sickness 
ensued  in  consequence  of  the  unlawful  act,  which  resulted  in  the 
death  of  the  female :  Held,  that  the  defendant  was  guilty  of  man- 
slaughter.   Ibid.  372. 

Bribery. 

6.  And  of  an  offer  to  bribe,  or  to  receive  a  bribe.  At  common  law, 
bribery  is  a  grave  and  serious  offense  against  public  justice;  and  the 
attempt  or  oti'er  to  bribe  is  likewise  criminal,  as  tending  to  corrupt 
official  integrity,  and  is  indictable.     WalshY.  The  People,  58. 

7.  In  this  State,  it  is  an  indictable  misdemeanor  to  propose  to 
receive  a  bribe  by  an  alderman  of  a  city  council,  or  by  any  public 
officer.  It  must  be  regarded  as  an  incentive  to  ofter  one,  and  a  solicit- 
ation to  commit  an  offense.  Inciting  another  to  the  commission  of 
any  indictable  offense,  though  without  success,  is  a  misdemeanor. 
Ibid.  58. 

Misdemeanors. 

8.  Misdemeanors  comprise  all  offenses  lower  than  felonies  which 
may  be  the  subject  of  indictment.  They  are  of  two  classes,  such  as 
are  mala  in  se,  or  punishable  at  common  law,  and  such  are  mala  pro- 
hibita,  or  penal  by  statute.     Ibid.  58. 

9.  Whatever,  under  the  first  class,  mischievously  affects  the  person 
or  property  of  another,  or  openly  outrages  decency,  or  disturbs  pub- 
lic order,  or  is  injurious  to  the  public,  or  is  a  breach  of  official  duty, 
when  done  corruptly,  is  the  subject  of  indictment.     Ibid.  58. 

Good  character  of  accused. 

10-  When  it  should  avail  him.  Where  the  defendant  was  convicted 
of  the  offense  of  offering  to  receive  a  bribe,  upon  the  unsupported 
testimony  of  a  single  witness,  who  was  impeached,  and  was  shown 
to  have  been  actuated  by  great  personal  hostility  to  the  accused,  it 
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was  held,  "that  in  such  a  case,  in.volving  so  much  doubt,  the  good 
character  of  the  accused  was  entitled  to  great  weight,  and  that  the 
conviction  could  not  be  sustained.     Walsh  v.  The  Peo-ple^  58. 

Where  there  are  several  convictions. 

11.  The  people  may  elect  to  take  judgment  upon  any  of  them.  When 
the  people  have  obtained  verdicts  against  an  individual  on  several 
criminal  charges,  they  may  have  judgment  on  each,  or  may  abandon 
such  as  they  choose,  and  have  judgment  on  the  others.  Peri  v.  The 
le,  17. 


12.  So,  when  a  prisoner  had  been  tried  and  a  verdict  found  against 
him  of  murder,  and  fixing  his  punishment  by  imprisonment  for  life 
in  the  penitentiary,  and  he  was  again  tried  on  another  charge  of  mur- 
der, and  found  guilty,  and  the  death  penalty  awarded :  Held,  that  the 
court  had  the  power  and  right  to  render  judgment  and  sentence  in  the 
last  case,  without  judgment  and  execution  in  the  first.    Ibid.  17. 

Malice. 

13.  In  the  case  of  a  homicide,  in  the  absence  of  apparent  well 
founded  danger  of  great  bodily  harm,  or  such  provocation  as  is  calcu- 
lated to  excite  irresistible  passion,  the  law  will  imply  malice.     Ibid.  17. 

14.  To  constitute  malice  aforethought,  it  is  not  necessary  that  the 
party  should  brood  over  and  meditate  upon  the  performance  of  the 
act  for  a  considerable  space  of  time ;  but  it  is  sufficient  if  it  were  de- 
liberate and  intentional  without  apparent  well  founded  danger  of 
great  bodily  harm,  or  where  there  is  not  such  provocation  as  in  law 
reduces  the  killing  to  manslaughter.     Ibid.  17. 

15.  Although  there  may  be  but  a  short  space  of  time  in  which  to 
form  a  deliberate  purpose,  yet  where  the  circumstances  were  not  such 
as  to  create  a  well  founded  apprehension  of  great  bodily  harm,  so  as 
to  justify  the  killing,  or  there  was  not  such  a  provocation  as  to  pro- 
duce an  irresistible  passion  so  as  to  reduce  the  killing  to  manslaughter, 
the  law  will  presume  that  the  accused  acted  with  sufficient  delibera- 
tion, or  with  such  a  total  disregard  of  human  life  as  to  create  the  pre- 
sumption of  general  malice.    Ibid.  17. 

16.  Of  an  instruction  as  to  malice  in  act.  On  the  trial  of  one  for 
murder,  the  court  instructed  the  jury  that,  if  they  believed  from  the 
evidence  certain  named  facts,  and  that  defendant  then  and  there  de- 
liberately and  intentionally  stabbed  the  deceased,  etc.,  as  charged  in 
the  indictment,  from  which  death  ensued,  they  should  find  the  defend- 
ant guilty.  It  was  urged  against  the  instruction  that  it  did  not  require 
the  jury  to  find  that  the  killing  was  done  with  malice  aforethought; 
but  it  was  held,  that,  as  the  question  of  malice  was  not  left  doubtful 
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by  the  evidence,  tlie  instruction  was  not  misleading,  the  other  instruc- 
tions fully  explaining  the  difference  between  murder  and  manslaughter. 
Peri  V.  The  People,  17. 

Of  a  keasonable  doubt. 

17.  Instructions  in  respect  thereto.  While  it  is  the  general  and  no 
doubt  the  fairer  and  better  practice  in  the  people's  instructions  to  in- 
struct the  jury  that  they  must  believe  the  defendant's  guilt,  etc.,  beyond 
a  reasonable  doubt,  and  while  the  omission  of  those  words  in  all  the 
instructions  would  doubtless  be  error,  j^et  where  the  defendant  has  the 
full  benefit  of  this  principle  of  law  in  the  instructions  given  in  his 
behalf,  it  will  not  be  error  that  the  people's  instructions  do  not  require 
the  jury  to  believe  the  necessary  facts  beyond  a  reasonable  doubt. 
Ibid.  17. 


CROSS-BILL.    See  CHANCERY,  3,  3. 

DAMAGES. 

Exemplary  damages.    See  MEASURE  OF  DAMAGES,  15. 

Whether  damages  excessive.    See  NEW  TRIALS,  3  to  6. 
Measure  of  damages.    See  that  title. 

DEDICATION. 

Evidence  of  dedication. 

1.  Where  a  road  had  been  traveled  for  over  thirty  years,  and  was 
not  a  mere  neighborhood  track  through  uninclosed  woodland,  but  a 
well  defined  traveled  road  between  important  points  in  the  neighbor- 
hood, and  the  travel  varied  not  more  than  usual  from  the  main  beaten 
track,  and  the  public  authorities,  with  the  knowledge  of  the  former 
owners  of  the  land  over  which  it  passed,  made  repairs,  and  built 
bridges  Avhere  needed :  Held,  that  the  long  user  by  the  public,  and 
the  acts  of  acceptance  by  the  authorities  in  making  repairs  and  build- 
ing bridges  where  needed  along  the  line  of  the  road,  and  the  acquies- 
cence  of  the  grantors  of  the  owner  contesting  the  road,  fully  justified 
the  jury  in  inferring  a  dedication  and  the  existence  of  a  highway. 
Hiner  v.  Jeanpert  et  al.  428. 

2.  A  highway  may  be  lawfully  established  by  public  us&r  and  re- 
cognition by  the  public  authorities,  and  acquiescence  of  the  owners 
of  the  land  over  which  it  passes.    No  express  words  of  dedication  are 
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necessary,  and  consent  may  be  inferred  from  acquiescence,  and  user  by 
the  public ;  and  user  does  not  depend  upon  any  fixed  period  of  time. 
Hiner  v.  Jeanpert  et  at.  428. 

DELIVERY  OF  DEED.    See  CONVEYANCES,  1. 

DESCRIPTION. 

Sufficiency  in  a  levy. 

1.  The  certificate  of  a  levy  described  the  property  as  "two  lots  of 
land  known  as  the  house  lot  and  mill  lot  of  the  within  named  A  B, 
sections  19  and  20,  township  42,  north,  range  4  east  3  P.  M.  DeKalb 
county."  The  certificate  of  purchascand  sherifl''s  deed  described  the 
lots  on  section  20,  where  they  were  in  fact  situated :  Held,  that  the 
description  was  sufficiently  certain  without  the  words  "sections  19  and 
20,"  as  the  property  could  be  identified  by  extrinsic  evidence,  and  the 
words  indicated  would  be  rejected  as  surplusage.  Swift  et  al.  v.  Lee 
et  al.  336. 

2.  Had  the  description  been  "two  tracts  of  land  of  A  B,  one  being 
that  upon  Avhich  he  resides,  and  the  other  that  upon  which  his  mill 
is  situated,"  it  would  have  been  good,  and  any  further  and  false  de- 
scription would  be  rejected.     Ibid.  336. 

3.  In  the  description  of  lands  in  conveyances  and  judicial  pro- 
ceedings, it  is  held  that  if  it  can  be  made  certain  by  rejecting  that 
which  is  repugnant  or  false,  it  will  be  done  so  as  to  eflectuate  the  in- 
tention of  the'grantor.     Ibid.  336. 

4.  When  land  is  described  as  a  tract  on  which  A's  mill  is  situate, 
parol  evidence  is  admissible  to  identify  A's  mill  and  show  where  it  is, 
and  where  this  is  done  the  description  will  he  held  to  embrace  the  en- 
tire tract  upon  which  it  is  situated.     Ibid.  336. 

Interest  in  a  suit — devise. 

5.  Sufficiency  of  description  in  a  will.     See  WILLS,  1,  2,  3. 

DISMISSAL  OF  SUIT. 
Agkeement  therefor. 

1.  Not  pleadable  in  bar.  In  a  suit  upon  a  note,  the  defendant 
pleaded  that,  since  the  continuance  of  the  suit,  at  the  November  term, 
1871, to  wit:  at  the  March  term,  1872,  there  was  another  suit  pending, 
on  the  chancery  side  of  the  court,  for  the  same  cause  of  action — the 
note  in  controversy  having  been  secured  by  a  mortgage;  that  the 
defendant,  by  his  attorney,  made  an  agreement  with  the  attorney  of 
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the  plaintifl'  that  if  the  defendant  would  allow  a  decree  on  the  mort- 
gage, at  the  March  term  of  the  court,  that  he  would  dismiss  this  suit; 
and  averred  that  defendant  did  permit  the  plaintiff  to  take  a  decree 
at  that  term  of  the  court :  Held^  that  the  plea  was  had  on  demurrer, 
as  an  agreement  to  dismiss  a  suit  can  not  he  pleaded  in  bar  of  the 
action.    HuHbert  v.  JEUenberg,  398. 


DOWER. 
Whether  widow  estopped  prom  claiming. 

1.  ~  By  advising  and  consenting  to  a  sale  by  a  guardian.  Where  par- 
ties purchased  the  estate  of  minor  heirs  at  a  guardian's  sale  made 
under  an  order  of  court,  upon  the  assurance  that  they  were  getting  a 
perfect  title,  such  sale  being  made  by  the  advice  and  consent  of  the 
widow,  who  was  entitled  to  dower  in  the  same,  and  paid  the  full  value 
of  the  land  without  any  incumbrance :  Heldy  that  the  widow  was  not 
estopped  from  asserting  her  claim  for  dower,  by  her  consenting  to 
and  advising  such  sale,  there  being  no  pretense  of  selling  her  interest; 
and  that  she  was  not  bound  to  seek  her  dower  interest  out  of  the  pur- 
chase money.  Toledo,  Peoria  and  Wai^saw  Railway  Co.  v.  Curtenius, 
120. 

Assessment  of  damages. 

2.  Where  pre7nises  not  susceptible  of  division.  Where  the  premises 
of  which  the  widow  seeks  to  be  endowed  are  not  susceptible  of  divi- 
sion, the  same  jury  which  assesses  the  yearly  value  of  the  dower,  must 
also  assess  the  damages  which  the  dowress  is  entitled  to  from  the 
date  of  her  demand  down  to  the  time  of  the  verdict.  Where  the  jury 
assessed  the  yearly  value  only,  and  the  court  decreed  damages  at  the 
same  yearly  rate  from  the  time  of  the  demand,  it  was  held  to  be 
erroneous.     Ibid.  120. 


EJECTMENT. 
What  defenses  allowed. 

1.  As  a  general  rule.  As  a  general  rule,  in  an  action  of  ejectment, 
a  court  of  law  will  not  go  behind  the  naked  legal  title.  EschericJc  v. 
Traver,  379. 

2.  Of  fraudulent  representations  to  defeat  recovery.  Fraudulent  rep- 
resentations made  to  induce  the  execution  of  a  deed,  can  not  be  ad- 
mitted to  defeat  a  recovery  in  ejectment,  where  the  representations 
relate  merely  to  the  nature  or  value  of  the  land.     Ibid.  379. 
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EJECTMENT.    What  defenses  allowed.    Continued. 

3.  What  fraud  may  he  shown  to  avoid  deed  at  law.  Fraud  and  cir- 
cumvention used  in  the  procurement  of  a  deed,  or  the  fact  that  it  was 
executed  upon  the  belief  that  it  was  another  paper,  or  that  it  was 
misread  and  its  contents  falsely  stated,  may  be  proved  in  an  action  of 
ejectment,  but  the  consideration  is  not  an  element  of  inquiry.  Escher- 
ick  V.  Tramr.  379. 


ELECTIONS. 
In  respect  to  animals  running  at  large. 

1.  Who  may  order  the  election — nnder  act  of  1867.  The  10th  section 
of  the  act  of  1867,  entitled  "An  act  to  prevent  domestic  animals  from 
running  at  large  in  the  counties  of  Monroe,  St.  Clair,  and  other 
counties,"  provides  that,  "  in  case  a  majority  of  the  votes  cast  are 
against  keeping  up  stock,  the  county  court  of  said  county  shall  have 
power,  at  any  regular  term  thereafter,  to  submit  the  same  question  to 
the  voters  of  said  county  at  any  subsequent  regular  November  elec- 
tion, in  manner  aforesaid,"  etc:  ^eZ<^,  that,  in  counties  having  adopted 
township  organization,  the  power  conferred  by  this  section  to  order  a 
new  election  was  upon  the  county  court,  and  not  upon  the  board  of 
supervisors.    Jacobs  v.  Hayes,  87. 

Adjournment  by  the  judges. 

2.  Effect  thereof.  Where  the  judges  of  election  of  a  township,  at 
an  el-ection  to  determine  the  question  of  removal  of  a  county  seat, 
took  a  recess  of  an  hour  at  12  o'clock,  and  went  home  to  dinner,  but 
it  was  not  pretended  that  the  adjournment  was  for  any  improper  pur- 
pose, or  that  there  was  any  tampering  with  the  ballot  box,  or  that 
there  was  any  fraud  or  wrong  of  any  sort  committed  or  contemplated, 
or  that  any  voter  lost  his  vote  in  consequence  thereof:  Held,  that  this 
was  no  ground  for  rejecting  the  entire  poll  of  the  township.  Board 
of  Supervisors  of  DuPage  County  et  al.  v.  The  People  ex  rel.  Scott  et  al. 
360. 

Non-registered  voter. 

3.  Proof  required  of  him.  The  oath  of  a  householder  and  registered 
voter,  required  to  prove  the  qualification  of  a  non-registered  voter,  is 
required  to  be  in  writing,  or,  in  other  words,  the  proof  to  be  made  by 
such  witness  must  be  an  affidavit,  so  that  the  same  may  be  preserved. 
Ibid.  360. 

4.  Where  a  non-registered  voter  simply  files  his  own  affidavit  as 
required  by  the  statute,  but  does  not  produce  with  it  the  affidavit  of  a 
householder  and  registered  voter,  the  statute  is  plain  that  his  vote 
shall  not  be  received.    Ibid.  360. 


590  INDEX. 


ELECTIONS.     Continued. 
Evidence  in  contested  elections. 

5.  To  cure  defects  of  certificate  for  non-registered  voter.  It  appeared, 
upon  tliecontest  of  an  election  on  the  question  of  removing  the  county- 
seat,  that  various  persons,  whose  names  were  not  registered,  were 
allowed  to  vote  upon  their  own  affidavit,  without  the  production  of 
the  affidavit  of  a  householder,  but  that,  in  fact,  such  householder  was 
sworn  to  the  printed  affidavit  printed  on  the  same  paper  with  that  of 
the  voter,  and  the  magistrate  affixed  his  jurat  to  the  affidavit  of  the 
voter  alone :  Held,  on  reversal  for  another  cause,  that  the  parties  should 
be  allowed  to  show  that  the  voters  in  question  were,  in  fact,  legal 
voters,  and  that  the  affidavits  filed  by  them  were,  in  fact,  sworn  to  not 
only  by  them,  but  by  the  witnesses  required  by  the  statute.  Board  of 
Supermsors  of  Du  Page  County  et  al.  v.  The  People  ex  rel.  Scott  et  al. 
860. 

Municipal  subscription. 

6.  In  aid  of  a  railroad — of  the  notice  of  the  election  in  respect  thereto. 
Where  county  authorities  are  authorized  to  subscribe,  in  behalf  of 
their  county,  to  the  capital  stock  of  a  railroad  company,  upon  an 
election  resulting  in  favor  of  the  same,  if  the  general' or  special  stat- 
ute controlling  the  election  requires  the  publication  or  posting  of  a 
notice  thereof  for  thirty  days  prior  to  the  holding  of  the  election,  and 
this  is  not  done,  the  election  will  be  invalid,  and  the  expression  of  tJie 
will  of  the  voters  thus  obtained  will  confer  no  authority  upon  the 
board  of  supervisors  either  to  make  the  subscription,  or  to  issue  the 
bonds  of  the  county.  Harding  v.  Pocliford,  Rock  Island  and  8t.  Louis 
Bailroad  Co.  et  al.  90. 

7.  Where  an  act  of  the  legislature  authorized  any  county  through 
which  a  certain  railroad  might  pass,  to  subscribe  to  its  capital  stock 
to  a  limited  amount,  upon  a  favorable  election,  and  required  thirty 
days  prior  notice  to  be  given,  a  later  act  was  passed  authorizing  sub- 
scriptions under  certain  other  limitations,  which  also  required  the 
submission  of  the  question  to  a  vote  of  the  people,  "  in  such  manner 
as  the  county  authorities  "  might  determine,  but  specified  no  partic- 
ular time  as  to  notice  of  the  election :  Held,  that  the  latter  act  did 
not  repeal,  by  implication,  the  prior  acts  requiring  thirty  days  notice 
of  an  election,  to  be  given;  and  that  the  words  "  in  such  manner  as 
the  county  authorities  may  determine,"  in  the  last  act,  did  not  neces- 
sarily refer  to  the  time  of  the  notice,  but  had  relation  to  the  condi- 
tions to  be  inserted  in  the  notice  as  to  the  amount  of  the  subscription, 
the  time  the  bonds  should  run,  and  their  rate  of  interest.     Ibid.  90. 

8.  But  even  if  the  board  of  supervisors  had  the  power  to  fix  the 
time  of  the  notice  of  the  election,  it  could  only  do  so  by  an  order  or 
resolution  entered  upon  the  record.    And  where  the  board,  in  ordering 
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such  an  election,  fixed  no  time  for  sucli  notice,  but  merely  directed 
that  it  should  be  conducted  according  to  law,  they  failed  to  exercise 
the  power  conferred,  and  if  the  prior  act  was  repealed,  the  act  of  1849, 
which  required  thirty  days  noticed,  governed,  and  there  not  being 
notice  of  thirty  days  prior  to  the  election,  it  was  invalid,  and  con- 
ferred no  power  upon  the  board  to  make  the  subscription.  Harding 
V.  Rockford,  Rock  Island  and  St.  Louis  Railroad  Co.  et  al.  90. 

9.  In  aid  of  a  railroad — of  conditions  and  restrictions  in  the  notice 
thereof  The  charter  of  a  railroad  company  authorized  certain  coun- 
ties, towns,  etc.,  to  subscribe  to  its  capital  stock,  upon  an  election 
being  had  upon  the  question,  and  a  majority  of  the  voters  voting  at 
such  election  voting  m  favor  of  the  proposition.  Under  this,  an  elec- 
tion was  called  in  a  township  to  vote  upon  a  proposition  to  subscribe 
$50,000,  but  the  proposition  contained  a  condition  that  the  bonds  to 
be  issued  in  payment  of  the  subscription  should  be  such  as  to  entitle 
them  to  registration,  under  the  act  of  1869.  Under  the  latter  act  a 
majority  vote  of  the  legal  voters  limng  in  the  township  was  necessary 
to  entitle  the  bonds  to  registration.  The  election  had  resulted  in  a 
majority  of  the  votes  cast  in  favor  of  the  proposition,  but  not  in  a 
majority  of  the  legal  votes  of  the  township:  Held,  that  the  condition 
precedent  in  the  notice  of  the  election  not  having  been  complied  with, 
the  election  is  null  and  void.  McWharter  et  al.  v.  The  Peojple  ex  rel. 
290. 

Disorderly  conduct  at  election. 

10.  Commitment  ly  judges  of  the  election.  See  IMPRISONMENT,  1. 


ESTOPPEL. 

By  reason  of  a  prior  agreement. 

1.  Necessity  of  its  having  been  accepted.  On  an  application  to  con- 
demn the  lands  of  a  party  for  the  uses  of  a  railroad,  the  land  owner 
claimed  compensation  and  damages  on  account  of  laud  taken  and 
damaged ;  to  defeat  this  claim,  the  railroad  company  ofiered  in  evi- 
dence an  agreement,  purporting  to  be  executed  by  fifty-seven  persons, 
including  the  present  claimant,  securing  to  the  company  the  right  of 
way  through  the  township  in  which  tbe  land  was  situate  free  of 
charge  and  expense.  This  agreement  was  not  made  directly  to  the 
company,  but  for  its  use  and  benefit,  and  contained  a  clause  that  it 
should  not  be  delivered  to  the  company  until  one  hundred  subscribers 
were  secured  thereto.  This,  it  was  insisted,  estopped  the  land  owner 
from  claiming  compensation  and  damages:  Held,  that  in  the  absence 
of  proof  that  the  company  nccepted  the  terms  proffered  in  the  agree- 
ment,  or  was  in  any  manner  influenced  to  alter  its  condition  or  govern 


592  INDEX. 


ESTOPPEL.    By  reason  of  a  prior  agreement.     Continued. 

its  action  thereby,  such  agreement  could  not  operate  as  an  estoppel  in 
pais.  Rockford,  Rock  Island  and  8t.  Louis  Railroad  Co.  v.  Shunick, 
223. 

Of  agent  to  deny  his  agency. 

2.  As  between  the  agent  and  his  principal.  Where  A  had  contracted 
for  the  purchase  of  a  lot,  taking  the  contract  to  himself  and  B,  and 
when  employed  by  C  to  purchase  the  same  for  him,  concealed  this 
fact,  and  represented  that  the  property  M^as  owned  by  another,  and 
that  it  could  be  purchased  at  a  sum  considerably  in  excess  of  what  it 
had  been  bought  for,  it  was  contended  that  A  was  thereby  estopped 
from  denying  his  agency  in  making  his  original  purchase :  Held, 
that,  as  C  was  not  deceived  as  to  the  quality  or  value  of  the  lot,  the 
doctrine  of  estoppel  could  not  be  applied.    Ely  v.  Hanford,  267. 

Furnishing  copy  by  opposite  party. 

3.  Where  a  policy  of  insurance  was  burned,  and  the  insurance 
company,  when  applied  to  for  that  purpose,  furnished  what  they  rep- 
resented to  be  a  true  copy,  which  was  not  under  seal,  and,  when 
sued  in  assumpsit  thereon,  they  claimed  that  the  original  was  under 
the  seal  of  the  company,  and  therefore  the  action  should  have  been 
covenant :  Held,  that  the  company  was,  by  its  act,  estopped  from  de- 
nying that  the  copy  was  not  a  true  and  correct  one,  and  from  urging 
the  objection  to  the  form  of  the  action.  Rockford  Ins.  Co.  v.  Nelson., 
415. 

As  to  rescission  of  contract. 

4.  Where  the  surrender  of  a  deed  for  a  ferry  franchise  by  the 
grantee  was  procured  by  sureties  of  the  grantor,  so  that  the  franchise 
might  be  subject  to  execution  against  them  and  the  grantor:  Held, 
that  such  sureties,  and  all  persons  claiming  through  them  with  notice, 
were  estopped  to  deny  that  such  conveyance  was  rescinded.  Fitch  v. 
Conyne,  83. 

In  respect  to  claim-  for  dower. 

5.  Whether  widow  estopped  hy  advising  and  consenting  to  a  sale  hy  a 
See  DOWER  1. 


Filling  up  blank  indorsement. 

6.  Where  holder  of  a  note  with  indorsement  in  l^ank  fills  it  up  with  a 
simple  assignment,  he  is  estopped  from  afterwards  adding  a  contract  of 
guaranty  thereto.     See  ASSIGNMENT,  3. 

Private  corporation. 

7.  Estopped  to  deny'  its  power  to  make  a  contract  it  has  entered  into. 
See  CORPORATIONS,  1. 
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EVIDENCE. 

Pakol  evidence. 

1.  To  vary  written  contract.  Where  a  party,  in  his  pleading,  sets 
up  and  relies  on  a  contract  reduced  to  writing,  he  will  not  be  allowed, 
by  parol  evidence,  to  show  a  different  contract  in  essential  particulars. 
Tieman  v.  Oranger,  351. 

Secondary  evidence. 

3.  Proof  of  loss,  to  admit  secondary  evidence.  Where  grain  was 
shipped  under  a  written  contract,  it  was  shown  that  the  station  agent 
delivered  the  same  to  a  messenger  to  deliver  to  the  general  freight 
agent  at  Chicago,  who  was  the  proper  custodian  of  it,  and  that  his 
office  where  he  kept  such  papers  was  burned,  with  its  contents :  Held, 
that  this  was  not  a  sufficient  foundation  for  the  admission  of  secondary 
evidence  of  the  contents  of  the  written  agreement.  The  general  agent 
should  have  been  called  to  show  that  he  received  it  and  placed  it  in 
his  office,  and  that  it  was  there  when  the  office  was  burned.  Chicago 
and  Nortliwestern  R'y  Co.  v.  Ingersoll  et  al.  399. 

Entry  on  books  of  third  person.  «^ 

3.  Where  a  railroad  company  was  sued  for  the  non-delivery  of 
grain  to  the  consignee  of  the  plaintiff,  and  the  company  defended 
upon  the  ground  that  they  delivered  the  same  to  a  third  party  with 
whom  the  consignee  had  grain  shipped  to  him,  delivered,  and  that 
the  same  was  burned  in  the  great  Chicago  fire,  the  defendant 
offered  in  evidence  an  entry  made  in  a  book  of  such  third  party  on 
October  7,  1871,  shown  to  have  been  made  in  the  usual  course  of 
business,  by  the  foreman  of  the  receiving  and  weighing  department 
of' such  third  party,  as  tending  to  show  the  receipt  of  the  plaintiff's 
grain  on  that  day.  It  was  not  pretended  that  the  foreman  was  dead, 
but  the  offer  was  based  upon  showing  the  entry  to  have  been  in  his 
handwriting,  and  made  in  the  course  of  his  ordinary  duties  and  as  a 
part  of  the  res  gestm:  Held,  that  the  entry  was  proper  evidence,  and 
should  have  been  admitted.     Ibid.  399. 

Burden  of  proof. 

4.  On  bill  to  rescind  conti^act  on  tlie  ground  of  fraud.  Where  a  party 
seeks  in  equity  to  rescind  his  contract  on  the  ground  that  it  was  in- 
duced by  fraudulent  representations,  the  burden  of  proof  is  upon 
him  to  establish  the  fraud  by  showing  the  representations  and  their 
falsity.    Hall  v.  Jarvis  et  al.  303. 

Opinions  of  witnesses. 

5.  Where  a  witness  in  a  suit  against  a  railroad  company  for  fail- 
ing to  deliver  a  shipment  of  grain  in   proper  time,  disclaimed  all 
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personal  knowledge  of  the  time  grain  was  shipped,  and  did  not  pretend 
to  possess  any  peculiar  knowledge  as  to  the  management  of  the  de- 
fendant's road,  or  the  running  of  the  trains:  Held,  that  it  was  not 
proper  to  permit  the  witness  to  give  his  opinion  whether  it  would 
have  been  possible  or  probable,  in  the  ordinary  course  of  business, 
for  the  grain  to  have  been  placed  under  the  control  of  the  consignee 
,  by  a  given  day.  Chicago  and  Northwestern  JECy  Co.  v.  Ingersoll  et  al. 
399. 

Statements  of  a  party. 

6.  When  accom'panying  act  as  res  gestm.  In  a  suit  upon  a  note  by 
the  administratrix  of  an  estate,  the  defendant,  in  order  to  prove  pay- 
ment, called  a  witness  to  show  that  he  had  paid  the  witness  a  certain 
sum  for  the  deceased  on  account  of  his  indebtedness  to  the  latter: 
Held,  that  what  the  defendant  said  to  the  witness  at  the  time  of  such 
payment  was  competent  testimony  for  himself  as  part  of  the  res  gestm. 
Richerson  et  al.  v.  Sternburg,  Admx.  272. 

Conversations  in  presence  op  adverse  party. 

7.  Tacit  admission.  All  conversations  relating  to  the  matters  in 
issue  held  or  had  in  the  presence  or  hearing  of  the  opposite  party, 
are  admissible  in  evidence  against  such  party.  It  does  not  follow 
that  everything  asserted  in  his  presence  and  not  denied  is  to  be  taken 
as  true.  They  are  circumstances,  only,  to  be  weighed  by  the  jury  as 
having  a  tendency,  greater  or  less,  according  to  their  nature,  to  es- 
tablish the  particular  facts,  by  tacit  admission.  Marner  v.  Lussem. 
484. 

In  suit  upon  a  warranty. 

8.  As  to  action  of  agent.  Where  the  defendant,  when  sued  on  a  war- 
ranty, sought  to  exonerate  himself,  by  showing  he  made  the  contract 
as  agent  for  the  companj^,  whose  president  he  was,  and  testified,  with- 
out objection,  as  to  the  fact  of  his  agency:  Held,  that  the  refusal  of 
the  court  to  allow  him  to  testify  that  he  collected  the  money  due  un- 
der  the  contract  for  the  company  was  not  erroneous,  as  it  could  not 
have  added  any  weight  to  what  he  had  already  sworn  to,  and  because 
the  question  for  the  jury  was  not  so  much  whether  he  was  agent,  as 
whether  he  made  the  contract  in  that  capacity.  Russell  v.  Sycamore 
Marsh  Harvester  Manufac.  Co.  33b. 

9.  As  to  proof  of  warranty.  In  the  same  case,  the  plaintiff' proved 
by  a  witness  that  defendant  said  plaintiff  was  getting  a  roof  with  the 
same  warranty  that  A  got.  The  witness  also  testified  that  A  told  him 
defendant  was  to  warrant  his  work  for  five  years.    The  defendant  then 
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offered  in  evidence  the  written  warranty  sent  to  A,  to  show  that  the 
warranty  was  by  his  company,  which  the  court  refused  to  admit. 
The  warranty  was  not  dated,  and  it  was  doubtful  if  it  was  not  sent 
subsequently  to  the  time  of  the  conversation  with  the  witness.  The 
circumstances  indicated  that  the  words,  "the  same  warranty  that  A 
got,"  referred  to  the  character  of  the  warranty,  and  not  to  the  person 
making-  it:  Held.,  that  the  ruling  of  the  court  was  not  erroneous. 
Russell  V.  Sycamore  Marsh  Harvester  Manufac.  Co.  333. 

Relevancy. 

10.  Proof  as  to  dealings  icith  other  persons  than  those  sued  A,  B 
and  C  had  been  in  partnership  in  a  certain  business,  when  it  was 
agreed  that  D  should  go  into  the  business  on  a  trial  of  three  months, 
and  if  he  then  liked  it,  he  would  buy  in  permanently,  and  become  a 
partner,  and  A  would  go  out,  but  if  he  did  not  so  decide,  then  the  old 
firm  was  to  continue  as  before.  During  this  three  months  A  did  cer- 
tain work  under  a  contract  made  by  him  with  B,  A  testifying  that  the 
agreement  was,  that  if  D  should  determine  to  go  into  the  business, 
B  and  D  would  pay  him  for  the  work,  B  testifying  that  B  and  C  were 
CO  pay  him.  On  the  trial  of  the  suit  of  A  against  B  and  D,  A  testified 
further  to  his  business  dealings  with  the  old  firm,  showing  that  he 
had  not  been  fairly  dealt  with  by  B  and  C,  who  had  formerly  been 
conducting  the  business:  ^eZ(Z,  that  this  latter  testimony  was  irrele- 
vant to  the  issue,  and  that  the  court  below  erred  in  refusing  to  in- 
struct the  jury  to  disregard  it.     Warner  et  al.  v.  Crandall,  195. 

Evidence  tending  to  show  possession. 

11.  In  an  action  of  trespass.  Where  a  defendant,  who  was  sued  in 
trespass  for  entering  upon  the  possession  of  plaintifi"  and  carrying 
oif  rails,  sought  to  justify  upon  the  ground  that  the  premises  entered 
were  a  part  of  the  estate  of  a  deceased  person,  and  that  his  wife  was 
one  of  the  heirs,  in  whose  right  he  acted,  and  that  no  legal  partition 
has  ever  been  had,  but  that  plaintiff  and  his  wife  were  tenants  in 
common,  the  plaintiff  offered  in.  evidence  the  record  of  proceedings 
for  partition  made,  long  before  the  alleged  trespass,  but  which  were 
defective  in  failing  to  show  that  the  report  of  partition  had  ever  been 
approved,  and  showed  by  other  evidence  that  possession  had  been 
taken  by  the  several  parties  in  interest,  of  the  parts  assigned  to  each, 
the  minors  acting  through  guardians,  and  an  acquiescence  for  several 
years.  The  circuit  court  excluded  the  record  as  evidence,  and  a  ver- 
dict was  had  for  the  defendant :  Held,  that  the  court  erred  in  exclud- 
ing the  evidence,  as  it  tended  to  show  an  exclusive  possession  which, 
if  shown,  entitled  the  plaintiff  to  recover.     Grimes  v  Butts,  3-17. 
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EVIDENCE.     Continued. 
Genuineness  of  signatures. 

13.  Of  instrument  securing  to  railroad  company  right  of  way  free — 
on  application  ly  one  of  the  signers  for  damages.  On  an  application 
to  condemn  land  for  the  use  of  a  railroad,  it  was  sought  to  defeat  the 
claim  of  the  owner  for  damages  on  the  ground  that  he  had  signed  an 
agreement  with  others,  providing  that  the  company  should  have  a 
right  of  way  free.     Such  agreement  contained  a  clause  that  the  same 

~  should  not  be  put  into  the  possession  of  the  company  until  one  hun- 
dred subscribers  were  procured  thereto,  the  company  offered  in  ev- 
idence another  agreement,  said  to  be  a  copy  of  the  first,  and  there 
were  over  one  hundred  names  subscribed  to  the  two,  but  there  was 
no  evidence  of  the  genuineness  of  any  one  signature :  Held.,  that  the 
securing  one  hundred  subscribers  was  a  condition  precedent  to  the 
company  having  any  beneficial  interest  under  the  contract,  and  that 
it  was  not  sufficient  that  so  manj'-  names  appeared,  but  it  was  neces- 
sary to  have  shown  that  the  signatures  were  genuine,  in  order  to 
admit  the  agreement  in  evidence.  Rockford.,  Rock  Island  and  St. 
Louis  JR.  R.  Co.  V.  Shunick,  223. 

In  action  for  false  imprisonment. 

'  13.  To  show  laioful  purpose.  In  an  action  for  false  imprisonment, 
where  the  defendants  attempted  to  justify  under  an  order  of  judges 
of  election  fining  the  plaintiff  for  disorderly  and  riotous  conduct  at 
an  election,  and  ordering  his  commitment  until  the  same  was  paid, 
the  disorderly  conduct  charged  grew  out  of  the  service  of  an  injunction 
by  the  plaintiff  upon  the  judges  of  the  election,  and  the  conduct  of  the 
plaintiff  on  such  occasion :  Held^  that  it  was  not  error  to  admit  the 
writ  of  injunction  in  evidence  as  showing  the  authority  under  which 
the  plaintiff  acted,  and  that  he  was  there  for  a  lawful  purpose.  Dcwis 
et  al  V.  Wilson,  525. 

Degree  of  proof  required. 

14.  To  support  a  Mil  in  chancery.  In  chancery,  before  the  com- 
plainant is  entitled  to  relief,  he  must  make  out  his  case  by  a  fair  pre- 
ponderance of  testimony.  When  the  testimony  is  conflicting,  and 
leaves  the  matter  in  doubt,  the  complainant  must  fail.  City  National 
Bank  of  Ottawa  et  al.  v.  Dudgeon  et  al.  11. 

Evidence  under  certain  issues.    See  PLEADING  AND  EVIDENCE. 

Certificate  of  acknowledgment  of  deed. 

Must  prevail  over  unsupported  testimony  of  the  grantor.  See  AC 
KNOWLEDGMENTS  OF  DEEDS,  3. 
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EVIDENCE.     Continued. 
Proof  of  execution  of  instrument. 

When  necessary.    See  PLEADING  AND  EVIDENCE,  9. 

In  action  against  a  city. 

For  'personal  injury — evidence  of  ylaintif  s  family  and  condition.   See 
MEASURE  OF  DAMAGES,  3. 

Publication  of  notice. 

Of  application  of  guardian  to  sell  land  of  ward— proof  thereof— pre- 
sumption.   See  GUARDIAN  AND  WARD,  2. 

As  to  special  assessments — certificate  of  publication — whether  sufficient. 
See  SPECIAL  ASSESSMENTS,  3. 

Sworn  answer  in  chancery. 

Whether  emdence  for  the  defendant.    See  CHANCERY,  4,  5,  6. 

Possession  as  evidence  of  title.    See  PROMISSORY  NOTE,  1. 

Proof  of  partnership.    See  PARTNERSHIP,  3,  4,  5. 

Preserving  evidence  in  chancery.    See  CHANCERY,  24,  25. 


EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 

Exceptions. 

1.  Whether  necessary.  When  the  record  fails  to  show  any  excep- 
tion taken  to  the  giving  or  refusing  of  instructions,  the  ruling  of  the 
court  below  in  giving  or  refusing  them  will  not  be  considered  by  this 
court.     Grimes  v.  Butts,  347. 

Bills  of  exceptions. 

2.  Whether  necessary.  Where  the  petition  and  afladavit  for  the 
transfer  of  a  pending  suit  from  the  State  to  the  United  States  court, 
are  not  made  a  part  of  the  record  by  a  bill  of  exceptions,  this  court 
can  not  regard  them.    Home  Ins.  Co.  of  New  Turk  v.  Heck^  111. 

3.  Where  a  judgment  purported  to  have  been  rendered  according 
to  a  stipulation  of  the  parties  on  file,  and  it  was  assigned  for  error  that 
the  stipulation  did  not  authorize  the  particular  judgment:  Held,  that 
this  court  could  not  examine  the  stipulation,  though  copied  by  the 
clerk  into  the  record,  unless  it  was  embodied  in  a  bill  of  exceptions. 
Wilson  V.  McDowell,  522. 


598  INDEX. 


FORCIBLE  DETAINER 

Under  act  of  1865. 

1.  As  to  loTiat  constitutes  a  forfeiture.  To  create  a  forfeiture,  so  as 
to  support,  under  the  act  of  1865,  an  action  of  forcible  detainer,  for 
non-payment  of  rent,  four  things  must  concur:  There  must  be  a  de- 
fault in  paying  the  rent,  a  demand  of  the  same  and  ten  days'  notice  to 
^uit,  and  a  failure  to  pay  the  rent  before  the  expiration  of  the  ten 
days'  notice.    Cone  v.  Woodward.  477. 

Of  the  complaint. 

2.  And  in  an  action  of  forcible  detainer  for  a  failure  to  pay  rent, 
if  the  plaint  does  not  aver  that  a  demand  of  the  rent  was  made,  it  is 
insuflacient  to  support  a  judgment  of  forfeiture.    Ibid.  477. 

FORFEITURE. 

As  BETWEEN  YENDOR  AND  PURCHASER.     See  VENDOR  AND  PUR- 
CHASER, 1  to  4. 

FORMER  DECISIONS. 

Payment  op  taxes — limitation  act  of  1839. 

1.  The  case  of  Fell  v.  Cessford,  21  111.  522,  announces  in  general 
terms  that  the  holder  of  color  of  title  must  pay  the  taxes  to  come 
within  the  provision  of  the  statute,  but  it  does  not  say  that  the  party 
may  not  act,  in  this  respect,  by  an  agent,  the  same  as  in  other  matters. 
Where  the  taxes  are  paid  by  an  agent  in  his  own  name,  it  is  compe- 
tent  to  prove  under  this  statute  that  the  money  was  in  fact  paid  for 
the  owner,  and  under  his  color  of  title.    Rawson  v.  Fox  et  al.  200. 

Color  op  title — limitation  act  op  1839. 

2.  It  has  been  held,  since  the  first  cases  decided  under  the  limita- 
tion act  of  1839,  that  the  claimant  is  not  required  to  trace  title  through 
a  chain  to  any  source  to  constitute  color  of  title.  The  case  of  Irving 
V.  Broionell,  11  111.  412,  announcing  a  different  rule,  was  overruled  by 
the  case  of  Woodward  v.  Blanchard,  16  111.  424,  and  the  rule  here 
stated  has  since  been  followed.    Ibid.  200. 

FORMER  RECOVERY. 

Whether  a  bar  to  subsequent  suit. 

1.  Bill  to  redeem  and  for  conveyance — recovery  in  ejectment  no  bar. 
Where  the  real  owner  of  land  procured  the  legal  title  to  be  made  to 
a  trustee  in  trust  to  secure  the  payment  of  money,  filed  his  bill  in 
equity  to  redeem  and  to  compel  the  conveyance  of  the  legal  title  to 
him  by  the  trustee,  it  was  held,  that  a  prior  recovery  against  him,  in 
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FOKMER  KECOVERY. 

Whether  a  bak  to  subsequent  suit.    Continued. 

ejectment,  by  tlie  trustee,  did  not  cut  ofi'  his  equities  or  bar  the  relief 
sought,  as  his  equities  were  not  available  as  a  defense  to  the  action  of 
ejectment.    Smith  et  al.  v.  Sheldon^  319. 

FRAUD. 

Who  affected  by  fraud. 

1.  Of  a  subsequent  purchaser  from  a  fraudulent  vendor,  without  notice. 
Where  a  bona  fide  creditor  of  one  who  purchased  goods  and  obtained 
possession  thereof  by  means  of  fraudulent  representations,  took  a 
mortgage  on  such  goods  without  notice  of  the  fraud :  Held.,  that  he 
was  to  be  regarded  an  innocent  purchaser,  and  could  not  be  deprived 
of  his  rights  thus  acquired,  by  a  subsequent  knowledge  of  the  fraud 
of  his  debtor.    Kranert  v.  Simon  et  al.  344. 

2.  Therefore,  where  the  court,  on  the  trial  of  an  action  of  replevin 
(the  declaration  also  containing  a  count  in  trover)  by  the  vendor  of 
goods  against  the  purchaser,  and  a  creditor  of  the  latter  who  had  ac- 
quired the  goods  under  a  chattle  mortgage  given  him  to  secure  a 
debt,  etc.,  instructed  the  jury  that  if  the  creditor  of  the  purchaser 
took  the  goods  after  they  had  been  so  fraudulently  purchased,  with 
knowledge  of  the  fact  of  such  fraud,  which  was  also  set  out  in  a  pre- 
ceding part  of  the  instruction,  then  the  latter  was  not  an  innocent 
purchaser,  etc:  Held,  that  the  instruction  was  erroneous,  in  being 
directed  to  the  time  of  taking  the  goods  under  the  mortgage,  instead 
of  to  the  time  of  taking  the  mortgage.     Ibid.  344. 

3.  If  a  person,  who  has  purchased  goods  by  means  of  fraudulent 
representations,  sells  and  delivers  them  to  his  creditor  in  payment  of 
a  pre-existing  debt,  who  accepts  them  bona  fide  without  notice  of  the 
fraud,  such  creditor  will  be  protected  as  an  innocent  purchaser  against 
any  claim  of  the  original  owner,  to  the  same  extent  he  would  be  if 
he  had  paid  a  new  consideration  therefor.     Ibid.  344. 

As  A  defense  at  law. 

4.  In  a  suit  upon  a  simple  contract,  fraud  is  a  good  defense  at  law, 
but  it  is  not  generally  pleadable  in  bar  when  the  action  is  founded  on 
a  specialty.    Escherick  v.  Traver,  379.     See^EJECTMENT 

Fraudulent  representations. 

5.  In  the  sale  of  goods.  In  an  action  by  the  vendee,  against  the 
vendor  of  a  load  of  wool,  done  up  in  fleeces,  for  fraudulent  represen- 
tations as  to  the  quality  and  condition  of  the  wool,  the  court,  in  elFect, 
instructed  the  jury  that  although  they  might  believe  the  representa- 
tions were  made,  and  that  they  were  false  in  the  manner  stated,  still 


600  INDEX. 


FRAUD.     Fraudulent  representations.    Continued. 

the  plaintiff  could  not  recover,  unless  the  representations  were  made 
with  the  design  to  injure  the  plaintiff:  Held,  that  such  instruction 
was  erroneous,  and  well  calculated  to  mislead  the  jury.  Case  v. 
142. 


6.  Where  the  vendor  of  goods  makes  a  representation  respecting 
the  quality  or  condition  of  the  articles  sold,  which  he  must,  from  the 
very  nature  of  the  case,  have  known  to  be  false,  whereby  injury  re- 
sults to  the  purchaser,  it  will  be  a  fraud  in  law,  on  the  part  of  the 
vendor,  and  proof  of  a  fraudulent  design  to  injure  the  purchaser  is 
not  necessary  to  entitle  him  to  recover.     Ibid.  142. 

7.  And  it  seems  that  fraud  will  be  inferred  where  a  party  makes  a 
representation  as  to  which  he  has  no  knowledge  or  information,  and 
no  grounds  for  expressing  his  belief,  if  injury-results  from  the  falsity 
of  such  representation.     Ibid.  142. 

8.  In  a  suit  by  a  purchaser  to  recover  damages  of  a  seller  of  per- 
sonal  property,  on  the  ground  of  false  and  fraudulent  representations 
respecting  the  property,  an  instruction,  on  the  part  of  the  plaintiff, 
which  does  not  require  the  particular  false  representations  supposed 
to  have  been  made  to  be  negatived  by  the  proof,  will  be  properly  re- 
fused.    Ibid.  142. 

9.  In  procuring  the  execution  of  an  agreement.  Where  a  railroad 
w^'is  located  over  a  person's  farm  and  through  his  orchard  and  a  part 
of  his  dwelling  house,  and  the  owner  w^as  an  unlettered  man,  being 
unable  to  read  or  write,  and  a  person  acting  in  behalf  of  the  company 
came  to  him  while  at  work  in  the  field,  and  induced  him  to  sign  a 
paper  for  a  subscription  including  an  agreement  to  secure  to  the  com- 
pany the  right  of  way  for  its  road  through  such  township  free  of 
charge,  but  did  not  read  or  state  that  part  of  the  agreement  relating  to 
the  right  of  way  to  the  owner,  but  assured  him  he  could  obtain  com- 
pensation, and  such  person  signed  the  owner's  name  by  his  direction: 
Held^  that  the  agreement  as  to  the  right  of  way  was  void  ah  initio  as 
to  the  land  owner  on  account  of  such  misrepresentation,  and  that,  as 
he  was  unable  to  read,  no  negligence  was  attributable  to  him.  Rock- 
ford,  Rock  Island  and  St.  Louis  Railroad  Go.  v.  Shunicfc,  223. 

10.  I?i  procuring  the  execution  of  a  mortgage — of  fraud  upon  the  wife 
'who  joined  therein.    A  court  of  equity  will  not  set  aside  a  deed,  on  the 

ground  that  its  execution  was  procured  by  fraudulent  misrepresenta- 
tions, without  the  clearest  proof  of  the  same ;  and  where  the  grantee 
was  not  a  party  to  such  fraud,  it  must  appear  that  the  grantor  seeking 
such  relief  was  not  guilty  of  any  negligence,  but  used  reasonable 
diligence  to  prevent  being  imposed  upon.     Spurgin  v.  Traub  et  al.  170. 

11.  So,  where  a  husband  and  wife  executed  a  mortgage  upon  their 
homestead,  the  title  of  which  was  in  the  wife,  to  secure  a  debt  of  a 


INDEX.  601 

FKAUD.    Fraudulent  representations.    Continued. 

firm  of  which  the  husband  was  a  member,  and  the  wife  filed  a  bill  in 
equity  to  cancel  the  mortgage,  on  the  ground  that  she  was  induced  to 
execute  the  same  under  the  belief  that  it  was  upon  other  property ; 
and  it  appeared  that  she  was  unable  to  read  or  write  in  English,  and 
spoke  the  language  imperfectly;  and  she  testified  her  husband,  and 
the  notary  who  took  her  acknowledgment,  represented  to  her  that  it 
was  upon  her  husband's  brewery  lots,  and  that  the  mortgage  was  not 
explained  to  her,  in  which  she  was  corroborated  by  her  son,  a  boy  10 
or  11  years  old,  which  was  expressly  contradicted  by  the  testimony 
of  the  husband  and  the  notary,  the  latter  also  testifying  that  he  read 
over  the  mortgage  to  her,  and  upon  being  asked  if  she  understood  the 
contents,  replied  in  the  affirmative ;  and  the  proof  showing  that  the 
mortgagee  was  not  present,  and  failing  to  show  the  least  degree  of  bad 
faith  on  his  part:  Held,  that  the  proof  fell  short  of  that  required  in 
such  a  case  to  authorize  the  relief  sought ;  and  that  if  the  wife  did 
not  understand  the  mortgage,  it  was  her  duty  to  have  understood  it 
before  she  sufiered  it  to  be  delivered  as  her  valid  mortgage  into  the 
hands  of  an  innocent  mortgagee ;  and  if  she  did  not  make  use  of 
reasonable  diligence  to  acquaint  herself  with  the  facts,  equity  would 
not  relieve  her  as  against  the  mortgagee,  who  was  without  fault.  Spur- 
gin  V.  Trcmb  et  al.  170. 

12.  And  it  seems,  where  a  person,  without  any  fraud  on  his  part, 
takes  a  mortgage  in  good  faith  from  a  husband  and  wife  to  secure  a 
just  debt,  the  court  would  hesitate  long  before  they  would  set  it  aside, 
even  if  there  was  undoubted  proof  that  its  execution  hj  the  wife  was 
procured  through  the  fraudulent  misrepresentations  of  the  husband, 
and  that  the  wife  had  used  due  diligence  to  ascertain  the  contents  of 
the  mortgage.     Ibid.  170. 

Fraudulent  representations  by  agent. 

13.  Whether  principal  affected  thereby.     See  AGENCY,  8. 
As  between  principal  and  agent. 

14.  Fraud  of  the  agent  in  dealing  with  his  ^principal — what  consti- 
tutes— and  rights  and  remedies  of  the  latter.     See  AGENCY,  5  to  8. 

FRAUDULENT  CONVEYANCES. 
Whether  a  conveyance  16  fraudulent.      / 

1.  Where  a  defendant,  after  he  was  sued  for  a  debt,  conveyed  his 
land  to  his  brother-in-law,  who  resided  in  Ohio  at  the  time,  and  who 
was  a  man  of  very  limited  means,  and  the  sale  was  largely,  if  not 
altogether,  upon  credit,  and  many  years  after,  it  seems,  nothing  had 
been  paid  on  the  deferred  payments,  and  it  was  proved  that  the  grantee 
appointed  the  grantor  his  agent,  and  gave  himself  no  trouble  about 
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FRAUDULENT  CONVEYANCES. 
Whether  a  conveyance  is  fraudulent.    Continued. 

the  property  afterwards ;  also  that  the  grantee  said  the  land  was 
deeded  to  him  without  his  knowledge  at  the  ti.me,  and  that-  he  had 
nothing  to  do  with  it  and  should  not  have :  Held^  that  these  facts  and 
other  corroborating  circumstances  were  sufficient  evidence  that  the 
conveyance  was  made  in  fraud  of  creditors.  Swift  et  at.  r.  Lee  et  al. 
336. 

Effect  of  decree  setting  aside. 

2.  As  'between  the  "parties,  and  as  to  creditors.  "Where  a  decree  was 
entered  setting  aside  a  conveyance  of  land  as  having  been  made  to 
defraud  creditors  of  the  grantor,  it  was  held  that  it  would  be  con- 
strued as  oul}"  declaring  the  deed  void,  and  setting  it  aside  as  to  the 
creditors  of  the  grantor,  and  that  it  still  remained  in  force  as  between 
the  parties ;  and  that  if  the  creditors  were  satisfied  without  a  sale  of 
the  land,  the  decree  was  virtually  wiped  out,  and  thenceforward  had 
no  effect  whatever  upon  the  title  claimed  under  such  fraudulent  deed. 
Rawson  v.  Fox  et  al.  200. 

Under  sec.  35  op  bankrupt  act. 

3.  Whether  a  deed  of  trust  fraudulent.    See  BANKRUPTCY,  1. 

FRAUDS,  STATUTE  OF.     See  STATUTE  OF  FRAUDS. 

GOVERNMENT  GRANT. 

Patent  not  essential  to  pass  title. 

1.  The  United  States,  or  a  State,  may  transfer  its  lands  by  a  special 
act  of  legislation  without  the  issue  of  a  patent.  So,  where,  by  special 
act  of  Congress,  land  was  granted  to  the  State  of  Iowa,  and  the  Gov- 
ernor selected  the  same  under  the  grant,  it  was  held  that  a  good  title 
might  be  acquired  without  the  issue  of  a  patent,  unless  the  act  re- 
quired one  to  be  issued  preliminary  to  the  vesting  of  the  title.  Hall  v. 
farms  et  al.  302. 

GRANTOR  AND  GRANTEE. 
Surrender  op  deed  by  grantee. 

Effect  thereof    See  CONVEYANCES,  2. 

GUARDIAN  AND  WARD. 

Guardian's  sale  of  the  ward's  land. 

1.  Of  the  notice  of  the  application.  The  notice  by  a  guardian  of  the 
presentation  of  his  petition  for  an  order  to  sell  lands  of  his  wards  was 
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GUARDIAN  AND  WARD. 

Guardian's  sale  of  the  ward's  land.  Continued. 
as  follows,  to-wit:  "Notice  is  hereby  given  that  a  petition  to  sell  the 
real  estate  belonging  to  the  minor  heirs  of  Martin  Spellman,  deceased, 
will  be  presented  to  the  circuit  court  of  Will  county,  Illinois,  at  the 
next  term  thereof,  to  be  holden  at  the  court  house  in  Joliet,  in  said 
Will  county,  on  the  third  Monday  in  December  next,  when  and  where 
all  persons  interested  ma}^  appear  and  show  cause,  if  any  they  have, 
why  such  petition  should  not  be  granted.  Lockport,  Oct.  27,  1853." 
And  it  was  signed,  "A.  J.  Mathewson,  guardian:"  Held^  that  the  no- 
tice was  sufficient,  and  that  it  was  not  necessary  to  have  stated  the 
special  reasons  why  the  order  of  sale  should  be  asked.  Spellman  et  al. 
V.  Mathewson^  Guardian,  et  al.  306. 

2.  Proof  of  publication.  Where  the  certificate  of  the  publication 
of  the  notice  of  a  guardian's  application  for  an  order  to  sell  lands  was 
in  due  form,  except  it  did  not  state  that  the  newspaper  was  published 
in  the  county:  Held,  on  error  to  reverse  the  decree,  that  as  the  court 
below  could  receive  other  evidence  of  that  fact,  it  would  be  presumed 
that  it  did  so.    Ibid.  306. 

Accounting  by  guardian. 

8.  Power  of  county  court.  Guardians  were  treated  at  common  law 
as  trustees,  and  as  such  were  held  responsible  for  the  faithful  dis- 
charge of  tlie  duties  imposed  upon  them.  Our  statute  has  made  no 
change  in  this  respect,  but  has  given  a  summary  power  to  the  county 
court  to  oblige  guardians  to  render  an  account  upon  oath  touching 
their  guardiansnip,  instead  of  compelling  a  resort  to  a  court  of  equity, 
as  at  common  law.     In  re.  Steele  et  al.,  Guardians,  322. 

4.  Account  returned,  not  conclusive.  The  account  of  moneys  re- 
ceived on  sale  of  real  estate  required  to  be  made  by  the  guardian  to 
the  county  court  under  oath,  is  not  conclusive  upon  the  wards  when 
assailed  by  them.  The  county  court  has  the  right  to  allow  or  reject 
the  report,  may  require  proofs,  examine  witnesses,  and  resort  to  all 
means  necessary  to  ascertain  the  truth.  Tiiis  is  its  duty,  and  its  pow- 
ers in  this  respect  are  co-extensive  with  a  court  of  chancery.  Ibid. 
322. 

5.  Where  there  was  a  probable,  if  not  an  evident,  mistake  in  a 
guardian's  report  of  the  amount  of  the  purchase  money  of  lands  sold 
by  him  under  an  order  of  court,  it  was  held,  that,  where  the  guardian 
was  sought  to  be  charged  with  the  amount  thus  reported,  parol  proof 
was  admissible  of  the  interest  purchased  and  of  the  amount  of  pur- 
chase money  received  by  him  on  the  sale.    Ibid.  822. 

6.  Report  of  sale  of  land — guardian  estopped  from  denying  ward's  in- 
terest. But  in  such  a  case,  parol  evidence  is  inadmissible  for  the  i)ur- 
pose  of  showing  that  the  wards  had  no  interest  in  the  lands  sold,  as 
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the  guardian  was  estopped,  by  his  act  in  selling  the  same  as  theirs, 
from  disputing  such  fact,  and  also  by  the  finding  of  the  court,  which 
must  be  regarded  as  res  adjudicata.    In  re.  Steele  et  al.,  Guardians,  323. 

Citation  to  account. 

7.  And  procedure.  A  citation  to  a  guardian  to  account  is  not  a  suit 
at  law,  but  the  exercise  of  a  summary  power,  in  the  nature  of  a  bill 
in  equity,  to  compel  a  discovery  against  the  guardian.  Where  the  re- 
turn of  the  guardian  is  made  to  a  citation  to  account,  the  guardian 
should  be  allowed  the  privilege  of  defense,  if  his  account  is  assailed, 
and  to  submit  a:ll  legitimate  proof  to  establish  the  same.    Ibid.  322. 

Payment  of  debts  op  ward's  ancestor. 

8.  Rigid  of  gua/i'dian  to  retain  funds  to  pay  debts  of  deceased  ancestor. 
Where  letters  of  guardianship  were  granted  in  1855,  during  the  ad- 
ministration of  the  estate  of  the  ward's  ancestor,  and  letters  of  admin, 
istration  were  granted  to  one  of  the  guardians  in  1856,  of  the  same 
estate,  and  the  guardians  were  cited  to  make  settlement  in  1868,  it  was 
held,  that  they  had  no  right  to  retain  funds  derived  from  a  sale  of  their 
ward's  land  to  pay  claims  against  their  father's  estate,  as  such  claims 
were  barred  by  the  statute  of  limitations  and  by  laches.    Ibid.  322. 

Interest  on  guardian's  account. 

How  to  he  computed.    See  INTEREST,  4. 


HIGHWAYS. 
Dedication  therefor.    See  DEDICATION,  1,  2. 

Cities — change  of  6-rade  of  streets. 

Lidhility  of  cities  for  private  injury  from  change  in  grade  of  streets. 
See  CORPORATIONS,  22  to  25. 


PIOMESTEAD. 

Abandonment. 

1.  Surrender  of  possession  by  mortgagor  to  mortgagee.  A  party  exe- 
cuted a  mortgage  on  certain  premises  on  which  he  resided,  but  the 
deed  did  not  release  the  homestead,  under  the  statute.  Subsequently, 
he  leased  the  premises  to  the  mortgagee,  and  surrendered  possession, 
under  an  agreement  that  the  lease  should  be  renewed  from  year  to  year, 
until  the  mortgage  debt  was  fully  paid.  After  an  absence  of  about 
five  years,  he  returned,  and  again  went  into  possession :  Held,  that  by 
the  act  of  the  mortgagor  in  thus  surrendering  the  possession  to  the 
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mortgagee,  he  abandoned  his  homestead  right,  the  case  being  re- 
garded as  like  in  principle  to  that  of  Brown  v.  Coon,  36  111.  243,  in 
both  cases  the  possession  being  delivered  to  be  held  in  conformity 
with  the  deed.    Burson  v.  Dow  et  al.  146. 

2.  What  constitutes.  Where  the  widow  of  one  who  had  mortgaged 
his  homestead  without  releasing  the  right,  some  time  after  the  death 
of  her  husband,  went  to  Nevada  territory,  leaving  the  premises  in 
charge  of  a  son-in-law  to  rent  for  her  infant  children  whom  she  left 
behind;  was  there  married,  and  lived  with  her  husband  for  eight 
months  in  Kevada,  when  she  returned,  and  in  about  two  years  after- 
wards executed  a  quit-claim  deed  to  her  son-in-law,  which  was  inoper- 
ative to  pass  title  because  her  husband  had  not  joined  in  its  execu- 
tion, and  the  grantee  took  possession  and  made  improvements  on  the 
premises  exceeding  the  original  value  of  the  property:  Held^Wi&x 
while  her  deed  was  invalid  for  the  reason  stated,  yet  its  execution 
taken  in  connectiop  with  the  other  facts  showed  a  clear  intention  to 
abandon  the  homestead,  and  must  be  held  with  the  other  facts  to  con- 
stitute an  abandonment  of  it.    Shepard  v.  Brewer  et  al.  883. 

3.  The  homestead  right  will  be  lost  by  a  voluntary  abandonment 
without  an  animus  remrtendi.     Ibid.  388. 

Rights  of  children. 

4.  Lost  ly  the  abandonment  of  parent.  Although  infant  children 
have  rights  in  the  homestead,  they  are  necessarily,  under  the  control 
of  their  parents  during  the  joint  lives  of  the  latter;  and  as  the  mother 
becomes  the  head  of  the  family  upon  the  death  of  the  father,  her  aban- 
donment of  the  homestead  will  deprive  such  children  of  their  home- 
stead right.    Ibid.  888. 


HUSBAND  AND  WIFE. 

Separate  maintenance  for  the  wife. 

1.  Under  act  of  1867.  Even  though  it  be  conceded  that  the  husband 
had  been  guilty  of  such  misconduct  as  would  justify  his  wife  in  liv- 
ing separate  and  apart  from  him,  and  give  her  a  remedy  in  equity  for 
support  and  maintenance,  yet  when  she  continues  to  cohabit  with 
him  for  four  years  thereafter,  with  full  knowledge  of  the  facts,  if  she 
then  leaves  him,  through  fear  of  a  repetition  of  such  misconduct, 
without  any  recent  act  on  his  part  to  justify  such  fear,  her  separation 
can  not  be  said  to  be  without  her  fault,  so  as  to  justify  a  decree  in  her 
favor  for  maintenance  and  support.    Deenis  v.  Deenis,  167. 

3.  Condonation  of  offense.  Where  a  husband  has  been  guilty  of 
such  improper  conduct  as  would  make  his  wife's  separation  from  him 
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justifiable,  and  entitle  her  to  a  decree  for  maintenance  and  support, 
yet,  if  she,  with  knowledge  of  the  same,  continues  to  live  with  him  for 
four  years  thereafter,  this  will  be  held  to  be  a  condonation  of  the  of- 
fense, and  she  can  not  afterwards,  without  fault  on  her  part,  leave  him 
for  such  cause.    Deenis  v.  Beenis,  167. 

3.  Condonation  is  an  act  of  the  mind,  either  express  or  implied, 
and  it  may  be  indicated  by  the  acts  of  the  parties.  It  is  a  bar  to  a  bill 
for  divorce  for  the  cause  forgiven,  and  the  principle  applies  with  equal 
force  to  an  application  in  equity  by  the  wife,  living  apart  from  her 
husband,  for  a  decree  for  maintenance  and  support  under  the  statute 
of  1867.    Ibid.  167. 

Settlement  of  property  on  the  wife. 

4.  By  the  husband — whether  so  intended.  Where  a  husband  placed 
all  his  earnings  in  the  hands  of  his  wife  for  investment,  and  she  pur- 
chased three  parcels  of  real  estate,  taking  the  deeds  therefor  to  her- 
self, which  recited  that  the  conveyances  were  made  for  her  sole  and 
separate  use,  as  her  separate  estate,  independent  of  her  husband;  and 
it  appeared  that  the  husband  had  knowledge  of  such  clause  in  each  of 
the  deeds,  having  examined  the  papers;  that  the  relations  existing  be- 
tween them  at  the  time  were  of  the  most  cordial  nature,  and  that  such 
provision  for  the  wife  at  the  time  it  was  made  was  not  extravagant 
or  unreasonable:  Reld,  in  the  absence  of  fraud  being  shown,  that  it 
would  be  inferred  from  the  facts  that  the  husband  intended  a  settle- 
ment of  such  property  upon  the  wife  as  a  separate  and  independent 
estate  beyond  his  control.    Adlard  v.  Adlard,  212. 

5.  Presumption  as  to  settlement  or  provision  for  unfe  must  he  a  reason- 
able one.  While  it  is  no  doubt  a  natural  presumption  that  a  husband, 
placing  his  money  in  the  hands  of  his  wife,  to  be  invested  in  her 
name,  intends  it  as  a  specific  provision  for  her  exclusive  benefit,  yet 
such  a  presumption  would  be  unreasonable  where  a  husband,  a  day 
laborer,  deposits  with  his  wife  his  daily,  weekly  or  monthly  earnings 
as  he  receives  them,  with  a  view,  as  they  accumulate,  to  a  permanent 
investment,  leaving  such  investment  to  her  own  judgment,  retaining 
nothing  in  his  own  hands,  and  making  no  provision  for  his  own 
future.    Ibid.  212. 

6.  Where  it  appeared  that  the  husband,  who  followed  the  business 
of  ornamental  painter  and  grainer  for  a  livelihood,  from  which  he 
realized  large  profits  from  his  earnings,  had  made  a  reasonable  pro 
vision  for  his  wife  of  valuable  property,  and  he,  being  young  and 
inexperienced,  placed  all  of  his  money  in  the  hands  of  his  wife,  not 
as  a  gift,  but  for  safe  keeping,  she  being  a  woman  of  business  capacity, 
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of  mature  age,  and  of  experienced  knowledge  of  the  world,  and  she 
invested  this  with  moneys  of  her  own,  in  the  purchase  of  other  real 
estate,  but  took  the  title  in  her  own  name,  and  they  were  afterwards 
improved  by  the  means  of  both,  with  no  expectation  at  the  time  that 
either  would  claim  an  exclusive  right  to  it:  Held^  that,  in  view  of 
the  ample  settlement  already  made  upon  the  wife,  it  would  not  be 
presumed  that  the  husband  designed  to  appropriate  his  all  to  her 
benefit,  leaving  nothing  for  himself,  but  it  would  be  regarded  that  such 
last  acquired  property  was  purchased  for  the  joint  and  equal  benefit 
of  both  parties.    Adlard  v.  Adlard,  212. 

Liability  of  husband  for  torts  of  the  wife. 

7.  Since  the  passage  of  the  acts  of  1861  and  1869,  relating  to  the 
rights  of  married  women,  the  husband  is  not  liable  for  the  torts  of 
his  wife  committed  during  coverture,  when  he  is  not  present,  and  in 
which  he  in  no  manner  participated.     Martin  et  al.  v.  Bobson,  129. 

Respective  duties  and  obligations. 

8.  As  the  result  of  the  marriage  vow,  and  a  part  of  the  contract, 
the  wife  is  still  bound  to  love  and  cherish  the  husband,  and  to  obey  him 
in  all  reasonable  demands,  not  inconsistent  with  the  exercise  ol  her 
legal  rights ;  to  treat  him  with  respect,  and  regard  him  at  least  as  her 
equal ;  and  he  is  still  bound  to  protect  and  maintain  her,  unless  she 
should  neglect  wholly  her  marital  duties,  as  imposed  by  the  com- 
mon law,  or  assume  a  position  to  prevent  their  performance,  and  thus 
deprive  him  of  her  society.  These  duties  and  obligations  at  common 
law  were  not  the  result  of  the  arrangement  of  their  property,  but  of 
the  contract  of  marriage  and  the  relation  thereby  created.    Ibid.  129. 

Husband's  liability  for  necessaries. 

9.  If  the  husband,  without  justifiable  cause,  turns  away  his  wife, 
he  is  bound  for  contracts  for  necessaries  suitable  to  her  degree  and 
estate.  If  they  live  together,  and  he  will  not  supply  her  or  the  neces- 
sary means,  she  can  pledge  his  credit  for  necessaries  strictly;  but 
if  he  provides  f6r  her,  he  is  not  bound  by  her  contracts,  unless  made 
by  his  authorit}^  or  with  his  concurrence.  '  Ibid.  129. 

Rights  of  the  wife  as  to  her  separate  property.    See  MARRIED 
WOMEN,  1  to  7. 

IMPRISONMENT. 

Disorderly  conduct  at  election. 

1.  Commitment  by  judges  of  election,  requisites  of.  Although  the 
statute  does  not,  in  terms,  require  an  order  of  commitment  by  the 
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judges  of  election  for  the  non-payment  of  a  fine  for  disorderly  con- 
duct in  their  presence,  still  it  must  be  in  writing  and  signed  by  the 
judges,  and  state  the  length  of  time  the  party  is  to  stand  committed, 
not  exceeding  twenty  days,  as  otherwise  the  jailor  can  not  know 
how  long  to  detain  the  prisoner,  and  has  no  means  of  justifying  his 
detention,  and,  on  habeas  corpus,  could  not  show  by  what  authority  he 
acted.    Davis  et  al.  v.  Wilson,  525. 


IMPROVEMENTS. 

As  between  tenants  in  common.    See  PARTITION,  3. 

INJUNCTIONS. 

To  RESTRAIN  THE  COLLECTION.  OF  TAXES. 

1.  Each  tax-payer  must  act  for  himself.  As  each  individual  tax  is  a 
separate  and  distinct  burthen,  wholly  disconnected  from  that  of  other 
persons,  it  follows  that  each  individual  has  the  legal  right  to  contest 
the  validity  of  the  tax  imposed  upon  him,  but  no  tax-payer  has  the 
right  to  enjoin  the  collection  of  similar  taxes  imposed  upon  other 
persons  for  whom  he  is  not  agent,  trustee,  or  acting  in  some  other 
fiduciaiy  relation.  Board  of  Supervisors  of  DuPage  County  v.  Jenks 
et  al.  275.     See  PARTIES. 

2.  For  what  equity  will  enjoin  their  collection.  A  court  of  equity 
will,  with  reluctance,  stay  the  collection  of  a  tax.  It  will  not  inter- 
fere by  injunction  to  prevent  such  collection  because  of  irregularities 
in  the  assessment.  The  exceptions  to  this  rule  are  confined  almost 
exclusively  to  cases  where  the  tax  itself  is  unauthorized  by  any  law, 
or  if  authorized,  only  when  it  is  assessed  upon  property  exempt  from 

y  the  tax,  and  to  cases  where  the  assessment  is  fraudulently  made. 
When  the  law  authorizes  the  tax,  the  court  will  not  inquire  whether 
the  persons  imposing  it  are  officers  dejure  or  de  facto.    Ibid.  275. 

3.  Irregularities  for  which  equity  affords  no  relief.  The  following 
irregularities  held  to  afford  no  ground  for  a  court  of  equity  to  enjoin 
the  collection  of  a  tax,  viz:  the  fact  that  the  assessor  failed  to  call  on 
persons  for  lists  of  their  taxable  property ;  the  fact  that  the  real  estate 
was  not  assessed  in  the  names  of  the  owners ;  the  fact  that  the  assessor 
was  not  a  resident  of  the  town,  or  was  irregularly  appointed,  and  the 
fact  that  he  did  not  go  upon  the  town  lots  and  call  upon  the  owners 
to  list  the  same,  and  assessed  the  same  without  reference  to  improve- 
ments, and  in  a  partial  manner,  when  no  injury  is  shown  to  hav^ 
resulted  thereby  to  the  complainants.    Ibid.  275. 
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1.  As  to  credibility  of  witness.  Where  the  court  instructed  the  jury 
if  a  certain  witness  wilfully  testified  falsely  to  any  material  fact,  then 
they  were  at  liberty  to  disregard  all  his  uncorroborated  evidence: 
Held,  that,  while  the  instruction  might  have  been  more  precise,  it 
was  not  deemed  such  as  to  mislead,  as  the  jury,  no  doubt,  understood 
it  to  mean  that  the  witness  must  have  knowingly  sworn  to  what  was 
false.    McGlure  v.  Williams,  390. 

3.  As  to  effect  loithdrawing  general  issue.  On  the  trial  of  a  suit 
in  which  the  defendant  had  withdrawn  the  general  issue  and  filed 
various  special  pleas,  the  court,  at  the  instance  of  the  plaintiff,  in- 
structed  the  jury  that,  by  withdrawing  the  general  issue,  the  defend- 
ant  admitted  all  the  material  averments  in  the  declaration,  without 
stating  what  they  were  or  what  was  thus  admitted :  Held,  that  the  in- 
struction was  calculated  to  mislead  the  jury,  and,  therefore,  erro- 
neous.   Ibid.  390. 

3.  Should  not  he  lengthy  and  argumentative.  It  is  not  error  to  refuse 
an  instruction,  although  it  contains  some  good  law,  where  it  is  of 
great  length,  and  is  rather  an  argument  of  counsel  on  the  whole  case 
than  an  instruction.     Thompson  v.  Force,  370. 

4.  Based  on  wrong  theory.  Where  the  issue  being  tried  was  whether 
certain  representations  made  upon  a  sale  constituted  a  warranty,  and 
if  so,  whether  it  was  broken,  an  instruction  based  upon  the  theory 
that  the  issue  was  one  of  fraud,  was  held  erroneous,  as  necessarily 
tending  to  mislead  the  jury.    Bhackelton  et  al.  v.  Laicrence,  175. 

5.  Should  not  submit  question  on  prohahilities.  On  the  trial  of  a 
cause  where  it  became  a  material  question  whether  the  defendants, 
or  one  of  the  defendants  and  another,  was  to  pay  for  the  work  and 
labor  of  the  plaintiff,  the  evidence  being  conflicting  as  to  this,  the 
court  instructed  the  jury  that  if  they  considered  it  more  probable, 
from  all  the  facts  and  circumstances  as  shown  by  the  evidence,  that 
the  contract  was  that  the  work  was  to  be  paid  for  by  the  defendants, 
then  they  should  so  find:  Held,  that  the  instruction  was  objectionable, 
as  leaving  the  jury  to  speculate  upon  probabilities,  when  they  ought 
to  have  been  satisfied  by  the  greater  weight  of  evidence.  Warner  et 
al.  V.  Grandall,  105. 

6.  Should  be  clear,  and  not  assume  facts.  Instructions  should  not 
be  vague  and  indefinite,  but  so  clear  as  to  leave  no  reasonable  doubt 
as  to  what  they  refer  to ;  neither  should  they  assume  facts  which  are 
for  the  jury  to  find.     Peri  v.  The  People,  17. 

7.  In  criminal  cases — should  be  given  fully  and  fairly.  While,  as  a 
general  rule,  the  court  may  properly  refuse  instructions  which  are 
not  correct,  yet  in  a  capital  case,  and  in  fact  in  all  criminal  cases,  it 
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is  the  duty  of  the  presiding  judge  to  see  that  the  law  is  fully  and 
fairly  given  to  the  jury,  that  they  may  act  intelligently  in  forming 
their  verdict,  and  consequently  it  is  not  error  to  modify  instructions 
asked,  so  as  to  present  the  law  of  the  case  fully  and  fairly.  Peri  v. 
The  People,  17. 

8.  Must  relate  to  the  issue.  In  a  suit  upon  a  policy  of  insurance, 
where  the  issue  presented  by  the  pleadings  was  whether  there  was 
fraud  and  collusion  between  the  assured  and  the  agent  of  the  com- 
pany in  representing  the  building  insured  as  being  a  dwelling  house, 
when,  in  fact,  it  was  being  used  as  a  public  hotel,  the  court  instructed 
the  jury  that  the  knowledge  of  the  facts  in  regard  to  the  purposes 
for  which  the  house  was  used,  was  the  knowledge  of  the  defendant: 
JSeld,  that  the  instruction  was  erroneous  as  wholly  ignoring  the  real 
issue.    Rockford  Ins.  Co.  v.  Nelson,  415. 

9.  In  a  suit  on  a  policy  of  insurance,  the  court  instructed  the  jury 
for  the  plaintiff,  that  if  they  found  the  representation  of  title  in  the 
application  to  obtain  the  policy  was  true,  and  if  they  believed  certain 
facts  to  be  true,  then  there  was  no  fraud  in  that  respect  when  there 
was  no  issue  of  fraud  in  respect  to  such  matters,  but  there  was  as  to 
other  matters :  Held,  that  the  instruction  was  too  broad.     Ibid.  415. 

10.  Need  not  he  repeated.  This  court  has  long  and  uniformly  held 
that  it  is  not  error  for  the  court  to  refuse  to  repeat  instructions  already 
given,  although  there  may  be  a  slight  change  in  the  phraseology. 
Ibid.  415. 

11.  Where  a  refused  instruction  is  substantially  given  in  others  of 
the  series,  there  is  no  error  in  the  refusal.    Davis  et  al.  v.  Wilson,  525. 

13.  In  a  criminal  case,  where  the  principle  in  regard  to  a  reason- 
able  doubt  is  clearly  set  forth  in  the  defendant's  instructions,  not 
essential  that  it  should  be  repeated  in  those  for  the  people.  Peri  v. 
The  People,  17. 

13.  Where  the  substance  of  an  instruction  asked  by  a  party  was 
contained  in  another  of  the  series  given  on  his  behalf,  it  was  held  not 
to  be  error  to  refuse  to  give  it  a  second  time.     Twining  v.  Martin,  157. 

INSURANCE. 
Application  prepared  by  insurance  agent. 

1.  Company  hound  hy  statements  therein.  Where  the  agent  of  an 
insurance  company  makes  out  an  application  for  insurance,  with  a 
knowledge  of  the  facts,  and  there  is  no  collusion  between  him  and 
the  applicant,  the  company,  in  a  suit  upon  the  policy,  will  be  bound 
by  the  statements  in  the  application  as  to  title,  the  situation  of  the 
property  with  reference  to  other  buildings,  and  the  purpose  for  which 
the  property  was  occupied.    Rockford  Ins.  Co.  v.  Nelson,  415. 
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Application  prepared  by  insurance  agent.     Continued. 

2.  •But  if  there  be  fraud  and  collusion  between  the  applicant  and 
the  agent,  the  rule  is  otherwise,  for  then  the  knowledge  of  the  facts 
by  the  agent  can  not  be  considered  the  knowledge  of  the  company, 
because,  if  engaged  in  defrauding  his  principal,  he  will  not  be  pre- 
sumed to  have  communicated  the  information.  Rockford  Ins.  Go.  v. 
Nelson,  415. 

Secret  instructions  to  agent. 

3.  Whether  assured  affected  thereby.  A  violation  of  secret  instruc- 
tions by  an  insurance  agent  in  taking  applications  and  eflecting  in- 
surance,  will  not  affect  the  assured  unless  he  had  notice  of  such  in- 
structions at  the  time.    Ibid.  415. 

Title  or  interest  of  assured. 

4.  Construction  of  application  as  to  loarranty  of  title.  Where  an 
application  for  insurance  was  made  apart  of  the  policy,  and  declared 
to  be  a  warranty  of  the  title  therein  specified,  and  in  it,  when  asked 
whether  the  title  was  a  warranty  deed  or  a  bond,  the  answer  was 
"  W.  D.";  and  wdien  asked  '*  Is  your  property  incumbered?"  the  an- 
swer was  "None:"  Held,  that  this  could  not  be  construed  as  repre- 
senting that  the  assured  held  any  particular  kind  of  title,  or  the  nature 
of  the  estate  he  claimed.    Ibid.  415. 

5.  Proof  as  to  the  title  or  interest  of  assured.  Where  an  application 
for  insurance  contains  no  assertion  of  the  kind  of  title  or  the  nature 
of  the  estate  claimed,  the  assured,  in  a  suit  on  the  policy,  will  not  be 
required  to  prove  that  he  held  a  fee.  And  where  the  declaration 
averred  that  he  was  the  owner  of  the  property,  the  plaintiff"  is  only 
bound  to  prove  an  insurable  interest.    Ibid.  415. 

6.  Meaning  of  the  word  ^^ owner.''''  Language  not  having  a  technical 
meaning  must  be  construed  with  reference  to  the  subject  to  which  it 
is  applied.  Thus,  in  a  declaration  on  a  policy  of  insurance,  the 
averment  of  ovy^nership  will  be  construed  to  mean  an  insurable  in- 
terest, but,  as  in  a  contract  or  covenant  to  convey  land,  the  thing  sold 
and  purchased  is  the  land,  when  the  vendor  says  in  his  covenant  that 
he  is  the  owner,  and  agrees  to  convey  it  to  another,  the  law  will  hold 
the  assertion  of  ownership  to  imply  that  the  vendor  held  an  absolute 
title,  and  agreed  to  convey  the  same.    Ibid.  415. 

Insurable  interest. 

• 

7.  What  constitutes.  Where  a  house  and  lot  had  been  occupied  by 
a  husband  and  wife  and  their  family  as  a  homestead,  and  the  husband, 
when  he  left  his  wife,  made  a  verbal  gift  of  the  property  to  her,  and  she 
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continued  to  occupy  the  same  as  a  homestead,  and  by  her  own  earn- 
ings,  and  with  money  not  derived  from  her  husband,  erected  buildings 
thereon:  Held,  that  this  undeniably  gave  the  wife  an  insurable 
interest  in  the  property,  as  she  was  the  owner  of  the  right  to  occupy 
the  premises  as  a  homestead  to  the  extent  of  $1000,  and  had  an  equi- 
table interest  in  the  premises  for  improvements  made  thereon  which 
a  court  of  equity  would  protect  even  as  against  the  husband.  Mock- 
ford  Ins.  Co.  V.  Nelson,  415. 

Right  of  company  to  cancel  policy. 

8.  Where  a  policy  of  insurance  against  fire  provided  that  the  in- 
surers might  cancel  the  same  on  notice  to  the  assured  and  a  return  of 
the  unearned  premium,  it  seems  the  mere  fact  that  the  property  in- 
sured w^as  in  greater  danger  of  fire  when  the  offer  was  made  to  refund 
the  premium  then  when  the  policy  was  issued,  would  not  prevent  the 
company  from  rescinding.    Home  Ins.  Co.  of  New  York  v.  Heck,  111. 

9.  But  an  insurer  against  fire  can  not,  when  the  fire  is  approach- 
ing the  property  insured,  under  such  a  clause,  cancel  the  policy;  and 
when  the  danger  is  threatening  and  imminent  from  an  approaching 
fire,  the  right  to  terminate  the  policy  upon  notice  will  not  depend 
upon  the  intentions  or  good  faith  with  which  the  agent  of  the  insurer 
acts.  And  the  fact  that  the  property  was  destroyed  by  fire  coming 
from  a  different  quarter  than  that  which  caused  apprehension  at  the 
time  of  giving  notice  of  a  cancellation  of  the  policy,  will  make  no 
diflerence,  if  the  danger  from  that  quarter  was  imminent  at  the  time. 
Ibid.  111. 

10.  In  such  a  case  as  this,  an  instruction  that,  if  the  agent  of  the 
company,  upon  examining  the  wood  described  in  the  policy,  and  the 
manner  in  which  it  was  being  cared  for,  honestly  came  to  the  con- 
clusion that  it  was  not  being  protected  against  the  fires  then  burning 
in  the  surrounding  clearings  and  forests,  with  that  degree  of  care  which 
a  man  of  ordinary  prudence  and  caution  would  exhibit  in  the  pro- 
tection of  his  own  property  under  similar  circumstances,  and  that  in 
consequence  of  such  fact  there  was  danger  that  the  wood  would  be 
destroyed  by  said  fires,  then  the  agent  was  justified,  for  such  reason, 
in  terminating  the  policy  by  giving  notice,  etc.,  was  held  to  have  been 
properly  refused  as  misleading,  by  taking  from  the  jury  all  consid- 
eration of  the  facts  existing  at  the  time  the  fire  was  raging,  and  plac- 
ing the  right  to  cancel  the  policy  upon  the  honest  belief  of  the  agent 
that  the  wood  was  not  properly  cared  for.    Ibid.  111. 

Private  corporations. 

11.  May  contract  for  insurance.    See  CORPORATIONS,  2. 
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INTEREST. 

Whether  recoverable. 

1.  Where  two  parties,  having  each  an  equitable  claim  to  land, 
agreed  to  procure  a  conveyance  from  another  party  to  perfect  their 
title  on  joint  account,  each  to  share  equally  in  the  expense  of  procur- 
ing the  same,  and  in  the  benefits,  and  the  defendant  procured  the  con- 
ve3''ance  to  be  made  to  himself,  denying  the  right  of  the  complainant, 
and  refused  to  furnish  complainant  with  an  account  of  the  expense 
of  procuring  the  same,  the  complainant  being  always  ready  to  pay 
the  same :  Held,  on  bill  by  complainant  to  compel  the  defendant  to 
convey  one-half  of  the  title  thus  acquired,  that  a  decree  requiring 
complainant  to  pay  interest  on  his  half  of  the  expense  of  procuring 
such  conveyance  was  erroneous.    Price  v.  Blackmore  et  al.  386. 

Construction  op  promissory  note. 

2.  In  respect  to  interest.  Where  a  promissory  note  was  given  in  the 
following  form : 

"$374.79.  Middleport,  Sept.  8, 1858. 

One  year  after  date  I  promise  to  pay  Wm.  Thompson  or  order 
$374.79,  at  ten  per  centum  from  date,  value  received. 

George  Hoagland." 
Held,  that  the  w^ords  "at  ten  per  centum  from  date"  made  the  note  an 
interest  bearing  note  at  the  rate  of  ten  per  cent  per  annum  from  its 
date.    Thompson  v.  Hoagland  et  al.  310. 

3."  Where  a  promissory  note,  after  the  promise  to  pay  a  given  sum 
of  money,  contained  these  w^ords:  ''■at  ten  pe  cen,  value  received:" 
Hdd,  that  the  abbreviated  words  '■'jpe  cen'""  had  a  meaning  which  any 
one  would  understand,  and  that  the  words  made  the  note  one  bearing 
interest  at  ten  per  cent  per  annum  from  its  date.    Oramer  v.  Joder^  314. 

Upon  guardian's  account. 

4.  How  computed.  In  stating  a  guardian's  account  on  final  settle- 
ment, the  court  should,  at  the  end  of  each  year,  add  the  interest  to  the 
principal,  and  thus  compound  the  interest  annually  until  the  final 
order.    In  re.  Steele  et  al.,  Guardiajis,  322. 

When  ten  per  cent  recoverable. 

5.  Ten  per  cent  interest  is  only  allowable  by  virtue  of  an  express 
contract  to  that  effect  between  parties.  Ganisius  et  al.  v.  Merrill  et  al. 
67. 


INTRUDER. 

Rights  as  against  the  real  owner.    See  TRESPASS,  2. 
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JUDGMENTS. 

On  demurrer  to  plea  in  abatement. 

1.  Of  the  proper  judgment.  The  proper  judgment  upon  overruling 
a  demurrer  to  a  plea  in  abatement  to  the  writ  is,  that  the  writ  be 
quashed,  and  consequently  a  dismissal  of  the  suit.  Scott  v.  Waller 
et  al.  181. 

JURISDICTION 

Equitable  jurisdiction  of  county  courts. 

1.  The  county  courts  in  this  State  have  equitable  jurisdiction  in 
the  allowance  of  claims  against  estates,  and  in  the  adjustment  of  the 
accounts  of  guardians,  and  in  such  cases  may  adopt  the  forms  of  pro- 
cedure in  equity.    In  re.  Steele  et  al.,  Guardians,  322. 

Jurisdiction  of  justices. 

2.  Bight  to  reduce  demand  to  bring  it  within  jurisdiction  of  justice  of 
the  peace.  A  creditor  has  the  right  to  reduce  his  claim  in  order  to 
bring  it  within  the  jurisdiction  of  a  justice  of  the  peace.  Ca/rpenter 
V.  Wells,  451. 

Jurisdiction  in  chancery.    See  CHANCERY,  1. 

In  suit  by  attachment. 

Jurisdiction  of  the  person — whether  acquired.  See  ATTACHMENT, 
1,  2. 

JURY. 

In  the  Criminal  Court  of  Cook  county, 

1.  In  what  manner  to  he  selected.  The  laws  relating  to  the  Record- 
er's court  of  Chicago  required  that  jurors  for  such  court  should  be  se- 
lected from  the  tax-payers  of  said  city.  The  new  constitution  con- 
tinued this  court  under  the  name  of  the  Criminal  Court  of  Cook  county, 
and  invested  it  with  the  same  criminal  jurisdiction  as  a  circuit  court 
in  all  cases  arising  in  Cook  county :  Held,  that  the  efiect  of  this  con- 
stitutional  provision  was  to  repeal  the  mode  of  selecting  jurors,  and 
to  require  them  to  be  selected  from  the  body  of  the  county,  the  same 
as  in  the  circuit  court.    Peri  v.  The  People,  17. 

Yenire  for  jury. 

2.  Presumption  infawr  of.  On  error  in  a  criminal  case,  it  was  ob- 
jected that  the  court  below  had  no  power  to  try  the  accused,  because 
the  record  failed  to  show  any  order  of  the  court  directing  the  clerk  to 
issue  the  venire  for  the  jury  of  the  term.    The  writ  was  under  seal,  and 
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regular  on  its  face,  and  no  motion  was  made  to  quash  it,  or  challenge 
made  to  the  array,  and  the  record  showed  that  the  jury  who  tried  the 
accused  were  elected  and  accepted  by  him  as  good  and  lawful  men : 
Held,  from  these  facts,  that  it  must  be  presumed  that  the  writ  was 
authorized  by  the  order  of  the  court,  and  properly  issued,  or  that  au 
exception  would  have  been  taken,  and  the  facts  upon  which  it  was 
based  preserved  in  the  record.    Peri  v.  The  People,  17. 

JUSTICES  OF  THE  PEACE. 

Jurisdiction. 

Reducing  demand.     See  JURISDICTION,  2. 

LACHES.     See  LIMITATIONS,  14;  CHANCERY,  12,  13,  14. 

LANDLORD  AND  TENANT. 
Tenancy  from  month  to  month. 

1.  Where  a  party  enters  into  possession  of  premises  under  a  verbal 
letting  which  is  void  under  the  statute  of  frauds,  agreeing  to  paj^  rent 
monthly,  and  pays  rent  under  the  contract  awhile,  he  will  become  a 
tenant  from  month  to  month,  and  as  such  be  entitled  to  notice  to  quit. 
Warner  v.  Hale  et  al.  395.  ^ 

Tenancy  by  two. 

2.  Right  of  one  to  abandon  leased  premises  and  he  exonerated  from 
paying  thereafter.  Where  two  persons  as  partners  enter  into  posses- 
sion of  premises  under  a  lease  of  the  owner,  with  a  stipulation  for  the 
payment  of  rent  monthly,  one  of  them  can  not  withdraw  without 
notice  to  the  lessor,  and  thus  escape  liability  for  the  rents  for  the  time 
the  premises  are  subsequently  occupied  by  the  other.     Ibid.  395. 

Depriving  lessee  of  use  op  demised  premises. 

3.  Measure  of  damages  in  suit  against  landlord.  See  MEASURE 
OF  DAMAGES,  13,  14. 

Forcible  detainer  under  act  of  1865. 

4.  Whether  the  action  will  lie.     See  FORCIBLE  DETAINER,  1. 

LAW  AND  FACT. 
Who  shall  decide. 

1.  It  is  error  for  the  court,  in  its  instructions,  to  submit  the  ques- 
tion of  the  due  execution  of  a  chattel  mortgage  to  the  jury.  Flynn 
V.  Hathaway,  462. 
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LIENS. 
Mechanic's  lien. 

1.  What  embraced  tlierein — construction  of  the  statute.  The  mechan- 
ic's lien  statute  is  in  derogation  of  common  right,  and  must  receive 
a  strict  construction.  The  lien  given  is  only  for  labor  performed  or 
materials  furnished  in  erecting  or  repairing  any  building  or  the  ap- 
purtenances thereof;  it  does  not  extend  to  other  improvements  made 
upon  a  farm,  such  as  fencing.     Canisius  et  al.  v  Merrill  et  al.  67. 

2.  Time  for  completion  of  work  necessary  under  special  contract. 
Where  work  is  performed,  in  the  erection  of  a  building,  under  a 
special  contract,  as  contradistinguished  from  an  implied  contract,  to 
entitle  the  creditor  to  alien,  it  is  essential  that  a  time  should  be  agreed 
upon  for  the  completion  of  the  work.     Fish  v.  Stubbings,  492. 

3.  Substantial  performance  of  contract  sufficient.  To  entitle  the  pe- 
titioner for  a  mechanic's  lien  to  relief,  a  substantial  performance  of 
the  contract  will  be  sufficient.     Ibid.  492. 

Warehouseman's  lien  for  storage. 

4.  HoiD  lost.  After  the  great  fire  in  Chicago,  on  the  8th  and  9th 
days  of  October,  1871,  which  destroyed  and  damaged  much  of  the 
grain  stored  in  that  city,  and  left  the  balance  exposed  to  both  fire  and 
weather,  the  board  of  trade,  acting  in  behalf  of  unknown  owners 
and  parties  interested,  and  with  the  assent  of  the  several  warehouse- 
men, took  possession  of  the  grain  unconsumed,  preserved  and  sold 
the  same  for  the  benefit  of  the  owners.  Previous  to  the  sale,  the 
warehousemen  agreed,  in  writing,  with  the  board  of  trade,  that  the 
latter  might  sell,  the  former  to  receive  two  cents  per  bushel  as  ac- 
crued storage  thereon.  Afier  the  sale  they  claimed  a  lien  on  the  fund 
for  charges  for  storage  over  and  above  the  sum  stipulated :  Held^  that, 
under  the  circumstances,  they  had  lost  their  lien  for  storage,  except 
for  two  cents  a  bushel ;  and  that  the  expense  incurred  in  preserving 
the  grain  was  a  proper  charge  to  be  deducted  from  the  fund.  Board 
of  Trade  of  Chicago  v.  Buckingham  et  al.  72. 

LIMITATIONS. 

In  case  of  a  running  account. 

1.  Where  a  son,  who,  after  his  majority,  had  left  his  father,  was 
by  the  latter  induced  to  return  and  remain  in  his  service  for  23 
years,  under  the  expectation  of  being  compensated  by  devise  in  his 
father's  will,  but  the  father,  being  accidentally  killed,  failed  to  make 
any  will,  and  the  son  filed  his  claim  for  services,  against  the  father's 
estate:  Held,  that,  the  statute  of  limitations  being  pleaded,  the  son 
could  only  recover  for  his  services  for  the  five  years  next  before  pre- 
senting his  claim,  deducting  the  time  that  elapsed  between  the  death 
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of  the  father  and  the  day  fixed  by  the  administrators  for  the  adjust- 
ment of  claims.    Freeman  et  al.  Admrs.  v.  Freeman,  106. 

To  DISPUTE  BOUNDARY  LINE. 

2.  Where  it  appeared  that,  in  the  original  survey  of  a  tract  of  land 
into  city  lots,  the  surveyor,  by  mistake,  located  the  north  line  of  the 
south  lots  ten  feet  too  far  north,  thus  giving  the  south  lots  ten  feet 
more  in  width  than  the  others ;  and  the  several  owners  took  posses- 
sion and  fenced  according  to  the  original  stakes,  and  that  the  land- 
lord of  the  plaintiff,  and  those  under  whom  he  claimed,  had  been  in 
the  open,  visible  and  actual  possession  of  the  north  half  of  a  lot,  some 
distance  from  the  south  line  of  the  addition,  for  more  than  20  years 
continuously  by  themselves  and  tenants :  Held,  that  under  the  statute 
of  limitations,  this  possession  was  amply  sufficient  to  fix,  indisputa- 
bly, the  boundaries  of  an  actual  possession,  and  to  bar  all  entries, 
except  as  to  those  under  the  statutory  disabilities,  and  to  bar  any  claim 
of  an  adjoining  owner  to  enforce  an  apportionment  of  the  surplus  of 
the  south  lot  and  thus  change  the  boundaries.  Bauer  v.  Oottman- 
hausen,  499. 

Limitation  act  of  1839. 

3.  What  is  color  of  title  under  act  of  1839.  Where  a  mortgage  given 
by  two  owners  had  been  foreclosed  in  a  proceeding  in  which  a  party 
holding  an  undivided  half  of  the  equity  of  redemption  was  not  made 
a  party,  and  the  purchaser  at  the  master's  sale,  after  receiving  the 
master's  deed,  made  a  deed  to  it  which  purported  to  convey  the  prem- 
ises in  fee :  Held,  that  the  latter  deed  was  color  of  title  under  the 
limitation  law  of  1839.    Rawson  v.  Fox  et  al.  200. 

4.  It  has  been  held,  since  the  first  cases  decided  under  the  act, 
that  the  claimant  is  not  required  to  trace  title  through  a  chain  to  any 
source  to  constitute  color  of  title.  The  case  of  Irving  v.  Brownell, 
11  111.  412,  announcing  a  ditferent  rule,  was  overruled  by  the  case  of 
Woodward  v.  Blancitard,  16  111.  424,  and  the  rule  here  stated  has  since 
been  followed.    Ibid.  200. 

5.  So  it  has  been  held  that  where  there  was  an  ineffectual  effort  to 
obtain  a  strict  foreclosure  of  a  mortgage,  but  where  the  holder  of  the 
equity  of  redemption  was  not  made  a  party,  the  mortgage  and  decree 
became  color  of  title.     Ibid.  200. 

6.  And  it  has  been  held  that  an  assignment  of  shares  of  land 
among  tenants  in  common  in  a  proceeding  for  partition,  where  one 
of  the  co-tenants  was  not  made  a  party  to  the  decree,  constituted 
color  of  title  to  each  of  the  tenants  for  the  share  set  off  to  him  under 
the  decree,  and  that  such  omission  of  parties  will  not  overcome  the 
presumption  of  good  faith.    Ibid.  200. 
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7.  Good  faith  in  party  Jiolding  color  of  title.  The  courts  will  not 
hold  that  the  party  claiming  the  benefit  of  the  limitation  under  color 
of  title,  is  chargeable  with  bad  faith,  because  the  registry  of  deeds  or 
the  judgment  dockets  may  show  a  paramount  outstanding  title,  or 
that  the  title  of  the  claimant  is  defective,  as  that  would  be  to  render 
the  statute  practically  inoperative.    Hawson  v.  Fox  et  al.  200. 

8.  The  manifest  object  of  the  statute  was  to  protect  those  who 
purchase  land  and  pay  their  money  therefor,  under  the  belief  that 
they  are  acquiring  title.  The  fact  that  they  paid  for  the  land,  have 
paid  all  taxes  against  it  for  seven  years,  that  they  have  taken  posses- 
sion, improved  the  same  and  controlled  it  as  other  owners  generally 
act,  affords  evidence  of  their  good  faith.     Ibid.  200. 

9.  Neglect  to  record  deed  does  not  raise  a  presumption  of  bad  faith. 
The  failure  of  a  party  to  record  his  deed,  which  is  color  of  title,  for  a 
period  of  five  years  after  its  execution,  will  not  be  held  to  raise  a 
presumption  of  bad  faith  to  defeat  the  operation  of  the  statute,  as  the 
statute  itself  has  imposed  no  such  condition.    Ibid.  200. 

10.  Payment  of  taxes.  Where  the  color  of  title  was  in  the  wife, 
payment  of  taxes  in  the  name  of  her  husband  may  be  shown  by 
parol  evidence  to  have  been  made  for  her,  and  under  her  color.  Ibid. 
200. 

11.  Former  decision  explained.  The  case  oi  Fell  v.  Cessford,  21  111. 
522,  announces  in  general  terms  that  the  holder  of  color  of  title  must 
pay  the  taxes  to  come  within  the  provision  of  the  statute,  but  it  does 
not  say  that  the  party  may  not  act,  in  this  respect,  by  an  agent,  the 
same  as  in  other  matters.  Where  the  taxes  are  paid  by  an  agent  in 
his  own  name,  it  is  competent  to  prove  under  this  statute  that  the 
money  was  in  fact  paid  for  the  owner,  and  under  his  color  of  title. 
Ibid.  200. 

12.  Whether  payment  by  husband  availing  in  fawr  of  wife.  Where 
the  holder  of  an  undivided  half  of  a  tract  of  land  conveyed  to  his 
brother,  who,  with  the  owner  of  the  other  interest,  mortgaged  the 
same,  and  the  wife  of  the  first  party  afterwards  acquired  claim  and 
color  of  title  to  the  same  land,  by  a  deed  from  the  purchaser,  under  a 
defective  proceeding  to  foreclose  the  mortgage,  and  the  wife,  and 
those  claiming  under  her,  paid  all  taxes  assessed  thereon  for  seven 
successive  j^ears,  while  the  land  was  vacant  and  unoccupied,  the  pay- 
ment for  the  wife  being  made  by' her  husband  in  his  name,  it  was 
insisted  that  the  court  below  should  have  admitted  proof  to  show  that 
the  conveyance  of  the  husband  to  his  brother  was  set  aside  by  a  decree 
in  chancery  as  being  made  to  defraud  creditors,  and  that  therefore  the 
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husband  was  re-invested  with  title  by  the  decree,  and  became  a  ten- 
ant in  common  with  the  holder  of  the  other  undivided  half,  and  con- 
sequently payment  of  taxes  by  him  could  not  be  applied  exclusively 
on  account  of  his  wife's  color :  Held,  that  the  evidence  was  immaterial, 
as  the  decree  did  not  operate  to  re-invest  the  husband  with  the  title. 
Bawson  v  Fox  et  at.  200. 

13.  Agreement  hy  mortgagee  to  pay  taxes — ^ect  thereof  upon  subse- 
quent liolders  under  the  foreclosure.  Where  two  persons  owning  a  tract 
of  land  mortgaged  the  same  to  A,  the  mortgagee  agreeing  by  a  stipu- 
lation in  the  mortgage  to  pay  the  taxes,  and  one  of  the  mortgagors 
conveyed  his  equity  of  redemption  to  B,  whose  interest  the  complain- 
ant subsequently  acquired,  and  it  appears  that  A  afterwards  foreclosed 
his  mortgage,  but  did  not  make  the  complainant  a  party ;  that  the 
premises  were  sold  under  decree  of  foreclosure  to  C,  who  received 
a  master's  deed ;  that  C  then  conveyed  the  premises  to  A,  the  mortga- 
gee, who  made  a  deed  purporting  to  convey  the  title  to  D,  who,  to- 
gether with  those  succeeding  to  his  title,  paid  all  the  taxes  assessed 
on  the  land  for  seven  successive  years,  while  the  same  was  vacant 
and  unoccupied;  and  that  after  the  completion  of  such  payment  for 
the  said  term,  the  grantee  of  D  took  actual  possession ;  and  that  B 
then,  after  the  lapse  of  twelve  years  from  the  attempted  foreclosure, 
filed  his  bill  to  redeem  from  the  mortgage  as  to  the  undivided  half 
of  the  premises,  and  contended  that  as  the  mortgagor  had  a  right  to 
rely  upon  the  agreement  of  the  mortgagee  to  pay  the  taxes,  those 
acquiring  claim  and  color  of  title  under  the  attempted  foreclosure 
must  take  notice  of  the  agreement  to  pay  taxes,  and  could  not  set  up 
their  payment  by  them  to  defeat  the  right  to  redeem :  Held,  that  the 
agreement  imposed  no  dut}'  on  the  purchasers  to  pay  the  taxes,  and 
that  the  right  to  redeem  was  barred  under  the  statute  of  1839.  Ibid. 
200. 

Lapse  of  time  aside  from  the  statute. 

14.  Delay  in  asserting  a  resulting  trust.  Where  a  bill  was  filed  to 
establish  a  resulting  trust,  and  the  knowledge  of  the  interest  of  the 
complainant  was  acquired  within  the  year  preceding  the  filing  of 
the  bill,  it  was  held,  the  delaj^  in  bringing  the  suit  was  not  unreason- 
able.    Tyler  et  al.  v.  Daniel  et  al.  316. 

15.  What  laches  will  defeat  a  claim  for  specific  peiformance.  See 
CHANCERY,  12,  13,  14. 


LOST  PLEADINGS. 
Of  the  right  to  supply  them.    See  PRACTICE,  3,  4. 
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How  KESTOKED. 

1.  Gliaiicery  jurisdiction.  Where  tlie  record  of  an  unsatisfied  judg- 
ment  is  destroyed,  chancery  will  not  entertain  jurisdiction  to  restore 
to  the  judgment  creditor  the  benefit  of  his  judgment,  for  the  reason 
there  is  an  adequate  remedy  at  law,  by  motion,  in  the  court  in  which 
the  judgment  was  rendered,  to  supply  the  record.  Fisher  v.  Sievres, 
99.* 

LUNATICS. 
Act  of  1869. 

1.  The  seventh  section  of  the  act  of  April  19,  1869,  amendatory  of 
the  chapter  of  the  Revised  Statutes,  entitled  "Idiots  and  Lunatics," 
which  provides  that  overseers  of  the  poor  in  every  county  shall  take 
charge  of  the  body  of  any  person  so  insane,  etc.,  and  shall  have  power 
to  confine  him,  and  shall  comfortably  support  him  and  make  an  ac- 
count thereof  and  return  the  same  to  the  county  court,  whose  duty  it 
shall  be  to  make  an  order  on  the  county  treasurer  to  pay  the  same, 
was  intended  to  apply  only  to  the  insane,  lunatics,  etc.,  mentioned  in 
the  first  section  as  having  an  estate,  and  who,  after  due  service  of  pro- 
cess, have  been  found  by  a  jury  to  be  such,  as  otherwise  the  same 
would  be  unconstitutional.  Smith  v.  The  People  ex  rel.  Bartholomew^ 
375. 

MALICE. 
As  AN  ELEMENT  OF  ciiiMB.    See  CRIMINAL  LAW,  13  to  16. 

MALICIOUS  PROSECUTION. 
Malice  inferred. 

1.  From  leant  of  prolaUe  cause.  Where  the  defendant  commenced 
a  criminal  prosecution  of  the  plaintiff  for  a  breach  of  the  peace  in  a 
distant  town  from  that  in  which  the  plaintiff  resided,  in  which  she 
appeared  and  gave  bail,  but  she  was  finally  discharged,  and  where  the 
whole  record  in  a  suit  by  the  plaintiff  for  malicious  prosecution 
showed  there  was  no  probable  cause :  Held.,  from  the  fact  of  there 
being  no  probable  cause,  that  malice  might  be  inferred.  Thompson 
V.  Force,  870. 

MARRIED  WOMEN. 
Of  their  separate  property  and  earnings. 

1.  Rights  and  remedies  in  respect  thereto.  The  effect  of  the  present 
legislation  is  to  change  the  common  law  rule,  so  that  in  this  State  the 

*See  act  of  March  19,  1872,  Eev.  Stat.  1874,  837,  and  act  of  1869,  Eev.  Stat.  1874,  202,  sec. 
38. 
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Of  their  separate  property  and  earnings.    Continued. 
husband  can  not  enjoy  the   rents  and  profits  of  his  wife's  real  estate 
without  her  permission ;  and  he  has  no  control  over  her  separate  per- 
sonal property,  except  by  her  consent,  and  he  can  no  longer  interfere 
with  her  clioses  in  action.    Martin  et  al.  v,  Hobson,  129. 

2.  The  product  of  her  earnings  is  the  exclusive  property  of  the 
wife.  She  alone  can  sue  for  and  recover,  and  the  husband  can  not  re- 
lease them.  The  right  to  her  earnings  also  includes  the  right  to 
appropriate  her  own  time  and  labor  in  acquiring  them.     Ibid.  129. 

3.  As  to  the  separate  property  of  the  wife,  she  is  now  the  same  as 
Si  feme  sole.  She  need  not  join  her  husband  with  her  in  a  suit  to  re- 
cover it,  or  for  the  trespass  to  it.  She  may  even  prosecute  a  suit 
against  him  for  any  unlawful  interference  with  her  property.  Ibid. 
129. 

4.  So  the  wife  may  sue  alone  for  personal  injuries,  and  her  husband 
can  not,  without  her  consent,  release  her  claims  for  damages,  as  such 
right  of  action  is  her  property.    Ibid.  129. 

5.  The  wife  may  now  execute  a  valid  lease  of  her  separate  real  es- 
tate without  joining  her  husband  and  without  his  consent,  and  she 
may  be  sued  at  law  upon  her  contracts  as  to  her  separate  property. 
Ibid.  129. 

Money  acquired  before  act  op  1861 

6.  Ajid  earnings  tlierefrom  prior  to  act  o/1869.  Where  the  wife  had, 
at  the  time  of  her  marriage,  $2000,  that  being  before  the  act  of  1861, 
and  in  1862  she  went  into  the  milinery  business,  which  she  continued 
until  1871 :  Held,  that  the  $2000  belonged  to  her  husband,  and  that 
the  profits  arising  from  the  milinery  business  prior  to  the  act  of  1869, 
at  least  beyond  the  interest  in  the  wife's  separate  capital  which  was 
employed,  was  to  be  regarded  as  the  wife's  earnings,  and  as  such  be- 
longed to  the  husband,  and  liable  for  his  debts.  Jassoy  et  al.  v.  Delius 
et  al.  469. 

7.  On  creditor's  bill  to  subject  real  estate  held  in  the  name  of  a 
wife  to  the  payment  of  a  judgment  against  her  husband,  it  appeared 
that,  after  the  failure  of  the  husband,  his  dwelling  house  was  sold, 
subject  to  his  homestead  right,  and  a  mortgage  for  $1000,  and  pur- 
chased by  his  wife,  who  subsequently  sold  it  for  $2500,  and,  after 
paying  the  mortgage,  she  purchased,  in  her  own  name,  another  house 
for  $2200,  in  which  she  and  her  husband  lived  at  the  hearing  on  the 
bill ;  that,  in  1862,  the  wife  went  into  the  milinery  business,  from  the 
profits  of  which  she  purchased  a  store  for  $4500 ;  that  at  the  time  of 
the  decree  she  was  possessed  of  this  house  and  store,  with  about  $1000 
at  interest ;  and  that,  aside  from  the  profits  of  the  milinery  business, 
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Money  acquired  before  act  of  1871.    Continued. 

all  the  separate  estate  she  ever  had  was  only  about  $2100,  $2000  of 
which  she  had  at  the  time  of  her  marriage,  which  was  before  the  Mar- 
ried Woman's  act  of  1861.  The  court  below  decreed  the  payment  of 
the  judgment,  amounting  to  $273.39  and  costs:  Held,  t\mi,  as  the 
$2000  the  wife  had  at  her  marriage,  and  her  earnings  in  the  milinery 
business  up  to  1869,  except  the  interest  on  her  separate  capital,  be- 
longed to  the  husband,  the  proof  showed  satisfactorily  that  the  wife 
held  in  her  name  property  of  her  husband  to  an  amount  equal  to  that 
found  by  the  decree,  and  the  decree  was  affirmed.  Jassoy  et  al.  v. 
Belius  et  al.  469. 

Mchenry  county. 

Paupers  therein.    See  PAUPERS,  1. 

MEASURE  OF  DAMAGES. 

In  action  against  municipal  corporation. 

1.  For  personal  ir)juries.  In  cases  of  personal  injuries  arising  from 
negligence  in  municipal  corporations,  the  damages  must  be  such  as 
to  aflbrd  compensation.  They  must  be  commensurate  with  the  injury. 
For  injuries  to  the  person,  it  is  extremely  difficult,  if  not  impossible, 
to  fix  any  limit  other  than  the  character  of  the  injury.  City  of  Ottawa 
V.  Siceely  et  al.  434. 

3.  Evidence  of  plaintiff^s  family  and  condition,  irrele'oant.  In  an 
action  against  a  city,  to  recover  damages  for  a  personal  injury  re- 
ceived in  consequence  of  negligence  and  mere  omission  of  duty,  the 
plaintiff  was  allowed  to  testify  against  objection  that  he  had  a  wife, 
seven  young  daughters  and  two  sons  in  Ireland  at  the  time  of  the  ac- 
cident, and  that  he  was  their  supporter  as  a  lecturer:  Held,  that  the 
court  erred  in  admitting  the  testimony,  as  exemplary  damages  were 
not  recoverable  in  such  a  case,  and  it  was  not  relevant  to  any  issue. 
City  of  Chicago  v.  O'Brennan,  160. 

3.  For  injury  from  change  in  grade  of  streets.  In  a  suit  by  the 
owner  of  a  house  and  lot,  the  building  being  occupied  by  several 
tenants,  to  recover  for  injury  caused  by  turning  a  flow  of  surface 
water  upon  the  lot,  whereby  the  building  was  injured,  the  court  in- 
structed the  jury  that  "  they  had  the  right  to  take  into  account  the 
injury,  if  any,  to  the  building  and  to  the  lot,  and  to  the  use  and  oc- 
cupancy of  said  building,  and  also  any  injury  to  the  convenience  of 
the  plaintiff  and  others  occupying  said  building:"  Held,  that  the  in- 
struction was  erroneous,  as  the  plaintiff  had  no  right  to  recover  dam- 
ages for  inconvenience  to  his  tenants,  or  to  their  personal  property. 
City  of  Dixon  v.  Baker,  518. 
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Personal  injdby  from  a  dog. 

4.  Measure  of  recovery  oxjaiiut  the  owner.  It  seems  that,  in  an  action 
on  the  case  against  the  owner  of  a  dog,  by  one  bitten  by  such  dog, 
the  owner  not  being  present  at  the  time  of  the  injury,  the  plaintiff  is  not, 
as  a  matter  of  course,  entitled  to  recover  punitive  damages.  The  dam- 
ages should  be  such  as  the  plaintiff'  sustained.  Keiglitlinger  v.  Egan, 
235. 

5.  In  a  case  of  this  character  the  court  told  the  jury  if  they  found 
for  the  plaintiff,  they  might  find  such  damages  as  in  their  judgment, 
from  the  evidence  in  the  cause,  the  plaintiff  ought  to  recover :  Held^ 
that  the  instruction,  in  this  respect,  was  erroneous,  as  it  left  the  jury 
to  their  individual  notions  of  right  and  wrong  in  their  assessment  of 
damages,  unguided  by  any  legal  rule  of  damages,  and  without  regard 
to  the  damages  sustained.     Ibid.  235. 

In  action  by  principal  against  agent. 

6.  Where  the  defendant,  when  employed  as  the  agent  of  the  plaintiff' 
to  purchase  a  lot  for  the  latter,  represented  that  the  lot  belonged  to 
the  former  owner,  and  could  be  had  for  |4050,  and  thereby  obtained 
that  sum  from  the  plaintiff,  while,  in  fact,  defendant  and  A  held  a 
contract  of  purchase  for  the  same  at  $2500,  so  that  A  had  the  right  to 
retain  one-half  of  the  difference,  the  court  instructed  the  jury  that  if 
the  defendant  represented  that  the  lot  belonged  to  another  when  half 
of  it  belonged  to  himself,  he  was  liable  to  pay  the  plaintiff'  the  whole 
of  such  difference :  Held,  that  the  instruction  was  clearly  erroneous. 
ElyY.Hanford,2m.     See  AGENCY 

For  breach  of  warranty. 

7.  As  to  soundness  of  sheep  sold.  If  sheep  are  sold,  with  a  warranty 
that  they  have  entirely  recovered  from  a  disease  they  previously  had, 
or  that  they  w^ould  recover  from  the  same,  and  such  warranty  is  bro- 
ken, the  purchaser,  when  sued  upon  the  note  given  for  the  price,  if  he 
has  kept  the  sheep,  will  have  the  right  to  have  his  damages  deducted 
from  the  amount  of  the  note ;  and  the  measure  of  those  damages  will 
be  the  difference  in  value  of  the  property  at  the  time  the  warranty 
was  broken,  and  what  its  value  would  have  been  had  the  warranty 
been  true.     McClure  v.  Williams,  390. 

In  action  for  price  of  goods  sold. 

8.  Where  there  is  a  breach  of  warranty.  If  the  purchaser  under  an 
executory  contract  fails  to  examine  the  goods  purchased  by  him  with- 
in a  reasonable  time,  he  will  be  precluded  frOm  the  right  to  offer  them 
back,  rescind  the  contract,  and  avoid  payment  of  the  price  on  the 
ground  that  they  are  not  of  a  fair  merchantable  quality ;  but  he  will 
still  have  the  right  to  rely  upon  the  implied  warranty  in  mitigation  of 
damages  under  the  general  issue,  or,  in  other  M^ords,  will  be  liable 
upon  a  quantum' meruit  for  the  goods.    Doane  et  al.  v.  Dunham^  512. 
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In  suit  by  vendor  against  vendee. 

9.  It  has  been  held,  in  an  action  of  assumpsit  by  a  vendor  against 
a  vendee,  upon  an  executory  contract  for  a  sale  of  goods,  where  the 
sale  was  made  on  credit,  that  interest  could  be  recovered  by  the  plain- 
tiff only  from  the  time  the  money  was  due  under  the  contract,  not 
from  the  day  of  sale.  (Stevens  v.  Bradley,  22  111.  244.)  So  it  is  held, 
on  bill  for  specific  performance,  by  a  vendor  against  a  vendee,  upon  a 
contract  relating  to  a  sale  of  personal  property  upon  credit,  that  the 
seller  could  recover  interest  only  from  the  time  the  debt  became  due. 
Tiernan  v.  Granger,  351. 

In  action  for  false  imprisonment. 

10.  Matters  tending  to  show  lad  raotme  in  aggravation  of  damages. 
In  an  action  for  false  imprisonment  against  the  judges  of  an  election 
and  others  acting  under  such  order,  where  the  alleged  cause  of  the 
commitment  grew  out  of  the  service  of  a  writ  of  injunction  by  the 
plaintiff  upon  the  judges  of  the  election,  the  court  below  allowed  the 
plaintiff"  to  prove  that  the  railroad  company  interested  in  the  election 
then  being  held  had  agreed,  or  that  the  defendants  had  said  the  com- 
pany had  agreed  to  save  and  keep  them  harmless  from  the  consequence 
of  disobeying  the  injunction:  Held,  that  the  proof  was  properly  ad- 
mitted, as  it  was  a  part  of  the  transaction,  and  tended  to  show  the  mo- 
tives under  which  the  defendants  acted,  and  was  therefore  proper  to 
be  considered  by  the  jury  infixing  the  amount  of  the  damages.  Davis 
et  al.  V.  Wilson,  525. 

On  agreement  to  procure  insurance. 

11.  Where  a  defendant  agreed  with  the  plaintiff  to  have  the  build- 
ings of  the  latter  insured  in  some  good  company,  and  had  made  ar- 
rangements with  a  company  for  such  purpose,  but  before  the  same 
was  effected  the  buildings  were  burned,  and  it  appeared  that  the  com- 
pany, in  consequence  of  the  great  Chicago  fire,  had  become  insolvent, 
but  was  good  when  the  arrangement  was  made :  Held,  that  the  sum 
at  which  insurance  was  agreed  to  be  made  was  not  the  proper  measure 
of  damages,  but  only  such  dividend  as  the  insurance  company  would 
be  able  to  pay  in  case  the  insurance  had  been  perfected  before  the  loss. 
Chicago  Building  Society  v.  Growell,  453. 

In  action  on  insurance  policy. 

12.  Where  assured  is  not  entitled  to  recover  for  full  value.  Where, 
by  the  terms  of  an  insurance  policy,  the  assured  was  only  entitled  to 
recover  two-thirds  of  the  value  of  the  property  insured  in  case  of  loss, 
an  instruction  is  erroneous  which  directs  the  jury  to  compute  interest 
on  the  value  of  the  property  destroyed.  Roclford  Ins.  Co.  v.  Nelson^ 
415. 
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MEASURE  OF  DAMAGES.    Continued. 
In  suit  by  tenant  against  landlord. 

13.  For  deprimng  lessee  of  use  of  demised  premises.  Where  the  lessor 
of  premises  used  by  the  lessees  in  carrying  on  the  business  of  wood 
and. coal  dealers,  after  the  destruction  of  the  buildings  thereon  by  the 
great  fire  in  Chicago  in  October,  1871,  and  before  the  expiration  of  the 
term,  executed  a  second  lease  and  put  other  parties  in  possession  of 
the  same  premises :  Held^  that  the  lessor  was  liable  to  the  prior  lessees, 
in  any  event,  for  the  difference  between  the  rent  to  be  paid  by  them, 
and  the  actual  rental  value  of  the  property,  and  also  for  any  loss  to 
their  business  which  could  not  reasonably  have  been  avoided.  Dob- 
tins  v.  Duquid  et  at.  464. 

14.  But  the  law  required  the  lessees  to  make  ordinary  and  reason- 
able effort  to  prevent  any  loss  to  their  business,  and  if  by  such  eflbrt 
they  could  have  prevented  such  loss,  they  would  not  have  the  right  to 
insist  on  full  compensation  for  the  same  from  the  lessor.    Ibid.  464. 

Exemplary  damages. 

15.  Whether  recoverable.  In  trespass  for  breaking  and  entering  the 
plaintifl"'s  close,  punitive  damages  may  be  recovered,  where  there  is 
proof  of  fraud,  wilful  negligence  or  malice.  But  where  a  lessor  leases 
the  premises  a  second  time  while  they  are  apparently  unoccupied,  and 
in  ignorance  of  a  prior  lease,  made  by  his  agent,  and  acting  in  good 
faith,  and  after  learning  the  fact,  did  all  in  his  power  to  make  repar- 
ation by  ofiering  other  premises,  he  will  not  be  liable  to  punitive  dam- 
ages.   Ibid.  464. 

MECHANIC'S  LIEN.    See  LIENS,  1,  2,  3. 
MISDEMEANORS.    See  CRIMINAL  LAW,  8,  9. 

MISTAKE. 

In  deed  of  a  married  woman. 

1.  Power  of  a  court  of  equity  to  reform.  A  court  of  equity  will  not 
correct  mistakes  in  or  reform  the  deeds  of  married  women;  but  it 
may  as  to  the  husband  who  joins  in  the  execution,  and  then  it  will 
affect  his  interest  in  the  lands  only.  Board  of  Trustees  v.  Damson  et 
al.  124. 

MORTGAGES. 
Senior  and  junior  mortgages. 

1.    Satisfaction  of  the  former  as  against  the  latter.    In  this  case  the 
senior  mortgagee,  before  the  filing  of  his  bill  to  foreclose,  had  been 
40— 65th  III. 
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MORTGAGES.    Senior  and  junior  mortgages.    Continued. 

in  the  receipt  of  the  rents  and  profits  under  an  amicable  arrangement 
with  the  mortgagor.  After  the  bill  was  filed,  one  D  acquired  the 
equity  of  redemption,  when  the  senior  mortgagee  had  a  receiver  ap- 
pointed to  collect  the  rents  from  A,  the  tenant  of  the  premises.  D 
then  conveyed  the  equity  of  redemption  to  B,  his  attorney,  and  then 
bought  the  notes  and  mortgage  of  the  senior  mortgagee,  who  united 
with  D  in  a  notice  to  the  receiver  that  he  need  no  longer  collect  the 
rents,  thus  leaving  D  in  possession,  with  A  as  his  tenant.  D,  through 
his  attorney,  B,  then  sold  the  tenant.  A,  the  property,  convenanting 
to  convey,  on  full  payment,  not  only  the  equity  of  redemption  then 
standing  in  the  attorney,  but  any  title  that  might  accrue  under  the 
foreclosure  of  the  senior  mortgage.  The  holder  of  the  junior  mort- 
gage was  seeking,  by  cross-bill  in  the  same  suit,  to  foreclose  his 
mortgage,  and  to  have  the  rents  applied  upon  the  senior  one :  Held^ 
that  if  the  purchase  money,  or  enough  of  it  to  satisfy  the  senior  mort- 
gage, had  been  paid  to  D  by  A,  the  purchaser  of  the  equity  of  re- 
demption, there  was  no  reason  for  keeping  the  prior  mortgage  alive 
as  against  the  junior  one.    Hitchcock  v.  Fortier  et  al.  239. 

Mortgagee  or  his  assignee  in  possession. 

2.  Must  account  for  rents.  Where  a  senior  mortgagee,  or  his  as- 
signee, is  in  possession  of  the  mortgaged  premises,  he  must  apply  the 
rents  towards  the  satisfaction  of  his  debt,  and  can  not  permit  the 
owner  of  the  equity  of  redemption  to  receive  them  to  the  prejudice 
of  a  junior  mortgagee.  If  he  does,  it  seems  that  he  will  be  post- 
poned to  the  junior  mortgagee  to  the  extent  of  the  rents  and  profits 
he  thus  improperly  allows  the  owner  of  the  equity  of  redemption  to 
receive.    Ibid.  239. 

Mortgage  given  for  school  money  loaned. 

3.  Foreclosure  hefore  due  on  failure  to  give  further  security.  See 
SCHOOLS  AND  SCHOOL  FUND,  1. 

Subsequently  acquired  title. 

4.  Whether  it  will  inure  to  the  benefit  of  a  prior  mortgagee.  See  VEN- 
DOR AND  PURCHASER,  7. 


MUNICIPAL  CORPORATION.    See  CORPORATIONS,  14  to  28. 

MUNICIPAL  SUBSCRIPTIONS. 
In  aid  of  railroads.    See  CORPORATIONS,  ELECTIONS,  14  to  21. 
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NATIONAL  BANKS. 
Taxation  thereof  under  State  authority. 

1.  And  as  to  the  manner  of  levyifig  the  tax.     See  TAXATION. 

Shares  of  stock. 

2.  Of  their  nature — and  how  transferred.  It  seems  that  shares  in 
national  banks  are  in  the  nature  of  cJioses  in  action.  They  are  mere 
demands  for  dividends  as  they  become  due.  The  certificates  of  stock 
are  merely  evidence  of  the  holder's  title  to  a  given  share  in  the  prop- 
erty and  franchises  of  the  corporation  of  which  he  is  a  member. 
The  bank  is  the  trustee  of  the  stockholders,  who  must  come  to  its 
counter  for  their  dividends  and  their  share  of  assets  on  final  liquida- 
tion, and  no  transfer  of  stock  can  be  completed  until  shown  upon  the 
books  of  the  bank.    First  National  Bank  of  Mendota  v.  Smith,  44. 

NEGLIGENCE. 

Whether  negligence  or  accident. 

1.  Question  of  fact.  The  plaintiff,  while  in  defendant's  service  as 
mate  on  a  schooner,  received  a  personal  injury  from  the  breaking  of 
a  mast,  whereby  he  fell  therefrom  upon  the  deck.  In  a  suit  to  re- 
cover damages,  the  only  negligence  charged  to  the  defendant  was  that 
the  mast,  before  the  accident,  was  twisted  to  a  certain  distance,  and 
therefore,  unsafe,  while  the  proof  showed  that  the  defects  complained 
of  were  at  least  12  feet  from  the  place  where  the  mast  broke,  and  that 
there  was  not  the  slightest  appearance  of  rottenness  or  decay  at  the 
place  of  the  breaking,  and  that  the  accident  was  caused  by  a  strong 
wind  aloft,  while  there  was  only  very  little  on  deck:  Held,  that  the 
plaintifl:'  was  not  entitled  to  recover,  and  that  the  injury  must  be  re- 
garded as  one  incident  to  the  service.     Gimderson  v.  Peterson,  193. 

On  the  part  of  the  maker  of  an  instrument. 

2.  Where  an  unlettered  man  signs  a  paper  which  is  not  correctly  read 
to  him — whether  he  is  chargeable  with  negligence.     See  FRAUD,  9. 

NEW  TRIALS. 
Newly  discovered  evidence. 

1.  Where  an  application  for  a  new  trial  was  based  upon  the  fact 
of  newly  discovered  evidence,  which  was  merely  cumulative,  and  it 
was  not  shown  by  the  affidavit  of  the  proposed  witness :  Held,  no  error 
to  refuse  the  application.     Wormley  v.  Gregg,  251. 

2.  It  is  only  where  the  party  has  used  due  diligence  to  procure 
evidence,  and  is  unable  to  obtain  it,  and  it  is  of  such  a  character  that 
the  court  can  see  it  should  change  the  result,  that  a  new  trial  will  be 
granted  to  let  in  subsequently  discovered  evidence.  Wood  et  al.  v. 
Echternach.,  149, 
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NEW  TRIALS.    Continued. 
Excessive  damages. 

3.  An  action  against  a  railroad  company  for  injury  to  stock  occa- 
sioned by  the  negligence  of  the  defendant,  being  in  tort  and  sounding 
in  damages,  if  the  finding  of  the  jury  in  such  case  is  slightly  in 
advance  of  what  the  court  would  have  assessed  the  damages,  still  the 
verdict  will  not,  for  such  reason,  be  disturbed.  Rockford,  Rock  Island 
and  St.  Louis  Railroad  Go.  v.  Hejlin,  366. 

4.  Where  the  plaintiff  received  a  fall  upon  the  sidewalk,  in  conse- 
quence of  the  negligence  of  the  city  authorities  in  keeping  the  same 
in  proper  repair,  causing  the  loss  of  the  use  of  her  arm,  from  a  gradual 
wasting  away  of  the  muscles,  attended  with  constant  pain,  a  verdict 
for  $3200  damages  was  held  not  excessive  as  compensation  for  the 
actual  injury  sustained.    City  of  Ottawa  v.  Sweely  el  aL  434. 

5.  Depriving  lessees  of  use  of  leased  premises.  Where  the  defendant, 
through  his  agent,  had  leased  certain  premises  to  the  plaintiffs,  with 
a  building  thereon,  which  was  used  by  them  as  coal  and  wood  dealers, 
and  after  the  building  was  burned,  the  defendant,  through  his  agents, 
leased  the  premises  to  other  parties,  who  took  possession  of  the  same, 
it  appearing  that  the  defendant  was  ignorant  in  fact  of  plaintiff's 
rights,  and  acted  out  of  no  bad  motives ;  and  when  it  also  appeared 
that  defendant,  upon  learning  the  facts,  offered  to  erect  another  build- 
ing for  the  plaintiffs,  and  let  them  have  the  same  with  more  ground 
than  they  had  before,  but  a  short  distance  from  the  original  premises, 
so  that  they  might  have  continued  their  business,  which  was  refused, 
and  it  further  appeared  that  plaintiff's  lease  did  not  have  more  than 
six  or  seven  months  to  run  after  the  destruction  of  the  building :  Held, 
where  the  jury,  in  an  action  of  trespass  quare  clausum  fregit,  allowed 
the  plaintiffs  |3000,  that  the  verdict  was  manifestly  unjust  and  the 
damages  excessive.    Dobbins  v.  Duquid  et  al.  464. 

6.  In  trespass  quare  clausum  fregit.  Where  the  defendant,  in  a 
wanton,  illegal  and  unwarrantable  manner,  attempted  to  take  the  law 
into  his  own  hands,  and  deprived  the  plaintiff  of  his  rightful  posses- 
sion  of  a  strip  of  ground,  and  thereby  injured  his  business:  Held, 
that  a  verdict  for  $500  in  favor  of  the  plaintiff,  in  trespass  quare 
clausum  fregit,  was  not  excessive.    Bauer  v.  Gottnianhausen,  499. 

To  RECOVER  VINDICTIVE  OR  NOMINAL  DAMAGES. 

7.  It  is  a  well  settled  rule  of  practice  in  this  State  that  a  new  trial 
will  not  be  awarded  to  enable  a  party  merely  to  recover  vindictive  or 
nominal  damages.     Gomstock  v.  Brosseau  et  al.  39. 

Verdict  against  the  evidence. 

8.  An  appellate  court  is  always  reluctant  to  reverse  because  a 
verdict  is  not  supported  by  the  evidence,  unless  it  seems  clearly  wrong, 
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NEW  TRIALS.    Verdict  against  the  evidence.    Continued. 

.  for  the  reason  that  the  court  below  is  the  best  judge  of  the  facts,  from 
his  opportunity  of  seeing  the  witnesses  on  the  stand,  and  hearing 
them  testify,  and,  from  their  appearance  and  manner,  to  form  an 
accurate  estimate  of  the  character  of  the  witnesses,  and  the  worth  of 
their  evidence.    Peri  v.  The  People,  17. 

9.  Except  in  cases  where  the  verdict  is  manifestly  against  the 
weight  of  the  evidence  or  where  it  plainly  appears  to  have  been  the 
result  of  passion  or  prejudice,  this  court  is  always  reluctant  to  dis- 
turb  the  finding  of  the  jury  upon  the  facts.    Twining  v.  Mai^tin,  157. 

In  cases  op  tort. 

10.  Verdicts  in  cases  of  tort  are  not  beyond  the  control  of  the 
courts ;  but  they  should  be  allowed  to  stand,  unless  they  are  grossly 
erroneous,  or  there  is  a  palpable  misconception  of  the  testimony,  or 
they  are  the  plain  result  of  passion  or  prejudice.  City  of  Ottawa  v. 
Sweely  et  al.  434.  ♦ 

« 
NOTICE. 

Election  for  municipal  subscription. 

Of  the  notice  of  such  election.    See  ELECTIONS,  6  to  9. 

OFFICERS. 

Duty  of  officer  under  void  writ. 

1.  Where  a  writ  of  injunction  was  granted  to  enjoin  the  judges  of 
an  election  from  holding  an  election,  and  the  supervisor  from  issuing 
the  bonds  of  his  town  under  such  election,  which  was  regular  on  its 
face,  but  void  so  far  as  it  attempted  to  prevent  the  holding  of  the  elec- 
tion, so  that  the  officer  serving  the  same  might  have  disregarded  that 
part  of  it,  and  he  was  imprisoned  for  alleged  disorderly  conduct  in 
serving  the  same,  in  an  action  by  him  for  false  imprisonment,  the 
court,  at  the  instance  of  the  plaintiff",  instructed  the  jury  that  he  was 
bound  to  serve  the  writ  on  the  members  of  the  election  board :  Held, 
that  the  instruction  was  improper,  as  the  officer  might  either  have 
served  it  or  taken  the  reponsibility  of  saying  it  was  void  so  far  as  it 
attempted  to  enjoin  the  holding  of  the  election.  Davis  et  al.  v.  Wil- 
son, 525. 

2.  As  a  general  rule,  an  officer  may  act  under  a  writ  regular  on  its 
face,  whether  the  court  had  jurisdiction  or  not,  even  though  the  writ 
may  be  void,  or  he  may  refuse  to  execute  such  a  writ.    Ibid.  525. 

When  justified  in  serving  a  writ 

3.  And  of  the  manner  of  doing  so.  Where  an  injunction  was  issued 
to  restrain  the  supervisor  of  a  town  from  issuing  bonds,  and  also  to 
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OFFICERS.     When  justified  in  serving  a  wkit.    Continued. 

restrain  the  judges  from  holding  an  election,  being  fair  on  its  face: 
Held,  that  the  officer  acting  under  it  was  fully  justified  in  serving  it  in 
a  proper  manner,  by  delivering  a  copy  thereof  to  the  judges,  but  was 
not  justified  in  attempting  to  enforce  obedience  to  the  writ,  nor  in 
serving  it  in  a  disorderly  or  riotous  manner.    Davis  et  al.  v.  Wilson,  525. 

Levying  upon  propekty  of  stranger. 

4.     Officer  liable  in  trespass,  notwithstanding  the  verdict  on  trial  of 
right  of  .property.    See  TRESPASS,  3,  4. 


"OWNER." 
Meaning  of  the  word.    See  CONTRACTS,  2. 

PARENT  AND  CHILD. 
Of  earnings  or  property  obtained  by  the  child. 

1.  Parent's  right  to  child's  earnings.  The  father  is  entitled  to  the 
wages  and  ordinary  earnings  of  his  minor  son,  unless  such  right  has 
been  voluntarily  relinquished,  or  forfeited  by  some  act  on  the  part  of 
the  father.  The.  rule  grows  out  of  the  obligation  of  the  father  to 
maintain,  support  and  educate  his  minor  son.    Magee  v.  Magee,  255. 

2.  Parent  not  entitled  to  gifts  or  extraordinary  gains  of  his  son. 
While  the  father  may  rightfully  receive  to  his  own  use  all  the  wages 
or  money  which  his  minor  son  may  acquire  for  his  labor  or  service, 
he  is  not  entitled  to  any  extraordinary  gains  the  latter  may  acquire 
out  of  the  usual  course  of  his  service.    Ibid.  255. 

3.  No  rule  of  the  common  law  is  better  settled  than  that  a  minor 
may  take  property,  real  or  personal,  by  gift,  donation,  devise  or  leg- 
acy, and  hold  the  same  independently  of  his  father.  Whatever  the 
infant  acquires  which  does  not  come  to  him  as  a  compensation  for  ser- 
vices rendered,  belongs  absolutely  to  him,  and  his  father  can  not  inter- 
pose any  claim  to  it.    Ibid.  255. 

4.  Has  no  right  to  so7Vs  bounty.  Where  a  bounty  was  given  to  a 
minor  to  procure  his  enlistment  in  the  military  service  of  the  United 
States,  and  paid  to  the  father,  held,  that  such  bounty  was  not  the  ordinary 
gains  of  the  son  in  any  service,  but  a  mere  gift,  and  that  the  father 
was  not  entitled  to  retain  the  same  as  against  his  son.    Ibid.  255. 

Services  rendered  by  the  latter. 

5.  After  his  majority — whether  to  be  paid  for.  Where  a  child  re- 
mains with  his  father  after  his  majority,  the  presumption  will  be,  in 
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PARENT  AND  CHILD. 

Services  rendered  by  the  latter.    Continued. 

the  absence  of  a  contract  to  pay  for  services,  or  circumstances  from 
which  one  may  be  implied,  that  no  con»pensation  was  to  be  given  for 
such  services.    Freeman  et  al.,  Admrs.,  v.  Freeman,  106. 

6.  But  where  a  son,  some  time  after  his  majority,  left  his  parents, 
and  commenced  business  on  his  own  account,  and  was  afterwards  in- 
duced by  his  father  to  return,  all  his  other  sons  having  left  him,  and 
he  continued  to  labor  for  his  father  for  many  years,  managing  his 
affairs  and  supporting  his  parents,  for  which  he  received  nothing  but 
his  board,  scanty  clothing  and  a  little  spending  money :  Held,  that  it 
was  but  reasonable  to  presume  that  the  father  intended  to  paj'-,  and 
the  son  to  receive  pay,  for  his  labor,  either  in  money  or  by  devise  in 
his  father's  will.    Ibid.  106. 

7.  And  in  such  a  case,  where  the  proof  showed  that  the  father  in- 
tended to  compensate  such  son,  by  devising  his  farm  to  him,  but  was 
killed  before  he  had  made  his  will :  Reld,  that  a  verdict  in  favor  of 
the  son  for  services,  against  the  father's  estate,  for  the  time  the  son 
labored  within  five  years  prior  to  the  father's  death,  would  not  be  dis- 
turbed.   Ibid.  106. 


PARTIES. 
Party  plaintiff — in  actions  ex  contractu. 

1.'  It  is  an  inflexible  rule  that  an  action  at  law  Upon  contract  must 
be  brought  in  the  name  of  the  person  in  whom  the  legal  interest  is 
vested.    Lamed  v.  Carpenter,  543. 

2.  Where  A  had  recovered  judgment  against  B,  C  acting  as  his 
agent  in  procuring  the  same,  and  B  afterwards  transferred  a  note  of 
$1000  owned  by  him  to  D,  out  of  the  proceeds  of  which  D  was  to  pay 
himself  what  B  owed  him,  and  hold  the  balance  for  B;  and  it  was 
afterwards  agreed  by  all  the  parties  that  D  should  pay  A  a  certain 
sum,  in  discharge  of  the  judgment,  and  A  sent  a  written  discharge  of 
the  same  to  his  agent,  C,  who  delivered  the  same  to  B,  upon  D's  ex- 
press promise  to  pay  C  the  amount  agreed  upon  and  C  thereupon  ad- 
vanced the  same  to  his  principal,  and,  upon  D's  subsequent  refusal  to 
pay  him,  brought  suit  therefor  in  the  name  of  A,  for  his  use :  Held, 
that,  as  the  legal  interest  in  the  contract  was  in  C,  and  not  in  A,  the 
action  was  improperly  brought  in  A's  name,  and  could  not  be  main- 
tained.   Ibid.  543. 

Bill  to  settle  partnership. 

3.  Where  a  bill  in  chancery  was  filed  by  certain  members  of  an 
unincorporated  association  after  it  had  ceased  business,  and  applied 
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PARTIES.    Bill  to  settle  partnership.     Continued. 

all  its  assets,  and  tliere  was  nothing  left  for  the  payment  of  a  large 
indebtedness,  to  ascertain  such  indebtedness,  and  require  the  several 
members  to  pay  their  just  and  equitable  share  thereof,  it  was  ob- 
jected on  error  that  the  creditors  of  the  association  ought  to  have 
been  made  parties :  Held,  that  while  it  would  have  been  better  to  have 
made  them  parties,  this  was  no  ground  for  reversing  the  decree,  as  it 
required  the  several  members  to  pay  the  sums  adjudged  against  them 
to  one  of  the  board  of  directors  of  the  association,  who  was  required 
to  give  security  for  the  application  of  the  moneys  coming  to  his 
hands.  In  this  respect  he  was  made  a  trustee  for  the  creditors.  Hodg- 
son et  al.  V.  Baldwin  et  al.  532. 

In  suit  to  enjoin  collection  of  taxes. 

4.  Joinder  of  parties  complainant.  In  order  to  avoid  multiplicity 
of  suits,  many  jDersons  may  join  in  exhibiting  a  bill  to  enjoin  the  col- 
lection of  a  tax  upon  their  property,  by  becoming  plaintitis  and  parties 
to  the  record ;  but  it  can  not  be  held  that  a  litigiously  disposed  per- 
son may,  on  his  own  motion,  file  a  bill  in  his  own  name,  and  on  be- 

,  half  of  all  other  tax-payers  of  his  county  or  township,  and  thus  stop 
the  collection  of  all  the  revenue  within  the  locality.  Board  of  Super- 
visors of  DuPage  County  v.  Jenlcs  et  al.  275. 

On  bill  to  redeem. 

5.  And  to  compel  conveyance.  Where  the  legal  title  to  land  was 
vested  in  a  trustee  merely  to  secure  the  payment  of  a  certain  sum  of 

.  money  to  a  third  person,  who  took  no  interest  in  the  land  itself:  Held, 
on  bill  by  the  equitable  owner  to  redeem  and  compel  a  conveyance 
of  the  legal  title  to  him,  that  the  person  whose  debt  was  thus  secured 
was  not  a  necessary  party.    Smith  et  al.  v.  Sheldon,  219. 

Bill  for  contribution  by  surety. 

6.  On  a  bill  in  equity,  by  one  surety  against  a  co-surety,  to  enforce 
contribution,  the  principal,  and  other  sureties  who  are  insolvent,  are 
not  necessary  parties.    Johnson's  Admrs.  v.  Vaughn,  425. 

Injury  from  building  being  out  op  repair. 

7.  Whether  the  oicnei'  or  party  in  possession  of  real  estate  is  liable  for 
suffering  a  nuisance,  etc.  The  liability  to  an  action  in  respect  of  real 
property,  may  be  for  jnisfeasance  or  malfeasaiice,  as  for  obstructing 
ancient  lights,  or  for  nonfeasance,  as  for  not  taking  care  of  premises 
so  as  to  prevent  the  consequences  of  a  public  nuisance.  In  these 
cases  the  action  should,  in  general,  be  against  the  party  who  did  the 
act  complained  of,  or  against  the  occupier,  and  not  against  the  owner, 
if  the  premises  were  in  the  possession  of  his  tenant,  unless  the  owner 
had  covenanted  to  repair.     City  of  Chicago  v.  O'Brennan,  161. 
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Rents,  profits,  taxes,  improvements. 

1.  Where  a  partition  of  land  is  decreed,  and  one  of  the  defendants 
has  been  in  the  exclusive  possession  of  the  same,  it  is  proper  to  take 
an  account  of  the  rents  and  profits,  and  if  he  has  paid  the  taxes,  the 
several  parties  in  interest  should  contribute  their  just  proportion  of 
the  same.    Mahoney  et  al  v.  Malioney,  406. 

2.  Where  one  of  the  tenants  in  common  of  land,  in  possession  un- 
der the  supposition  that  he  was  entitled  to  the  whole  of  the  premises, 
has  made  valuable  improvements,  he  should  have  the  benefit  thereof 
in  making  equitable  partition,  and  if  that  can  not  be  done,  he  should 
be  allowed  compensation  for  the  same.  But,  when  sued  for  a  parti- 
tion, he  can  not  obtain  this  relief  upon  his  answer,  but  must  file  a 
cross-bill.     Ibid.  406. 

PARTNERSHIP. 

Nature  and  extent  of  liability. 

1.  As  between  the  partners  and  as  to  creditors.  As  between  them- 
selves each  member  of  an  unincorporated  association,  after  the  ex- 
haustion of  all  the  assets  of  the  company,  is  bound  to  pay  his  pro- 
portion of  the  debts  of  the  concern,  but  as  to  the  creditors,  each 
member  is  liable  for  all  the  debts,  the  same  as  in  ordinary  partner- 
ships.   Hodgson  et  al.  v.  Baldwin  et  al.  532, 

Whether  a  debt  is  a  partnership  affair. 

2.  The  defendant  in  this  case,  on  settlement  with  A  &  B,  partners 
in  the  grain  business,  was  found  indebted  to  them  in  seven  or  eight 
hundred  dollars,  and  as  A  was  about  retiring  from  the  firm,  the  de- 
fendant agreed  to  pay  the  same  to  him  with  the  assent  of  B.  A  then 
entered  into  partnership  with  the  defendant,  and  after  the  dissolution 
of  the  latter  firm  A  sued  him  for  the  same.  The  defendant  set  up 
that  the  debt  was  transferred  to  the  late  firm,  and  went  into  it  as  part- 
nership assets,  and  therefore  no  adjustment  of  the  matter  could  be 
had  at  law :  Held,  that  it  was  incumbent  on  the  defendant  to  show 
that  this  debt  went  into  the  firm  account,  or  was  used  in  the  concern, 
by  competent  proof,  to  defeat  a  recovery.    Carpenter  v.  Wells,  451. 

Proof  of  partnership. 

3.  Where  three  persons  were  sued  as  partners,  two  of  whom  only 
were  served,  and  the  other  not  appearing,  and  the  principal  question 
in  issue  was  the  existence  of  the  partnership,  the  court  below  admit- 
ted in  evidence  the  declarations  of  the  defendant  not  in  court :  Held, 
that  the  court  erred,  as  tlie  declarations  of  the  defendant  not  a  party 
to  the  trial  were  not  competent  evidence  to  prove  the  partnership. 
Smith  et  al.  v.  Hulett,  495. 
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4.  If  all  the  defendants  liad  been  served,  the  admissions  of  either 
would  have  been  admissible  as  against  the  party  having  made  them, 
to  establish  the  fact  of  a  partnership  as  to  him,  if  it  was  material  to 
obtain  a  judgment  against  him.    Smith  et  al.  v.  Hulett^  495. 

5.  Where  three  persons  are  sued  as  partners,  and  one  of  them  is 
not  served,  and  does  not  appear,  and  the  fact  of  the  partnership  is  in 
issue,  it  is  necessary,  on  the  trial,  as  to  the  two  served,  to  prove  the 
partnership  as  to  the  three.    Ibid.  495. 

Transactions  after  dissolution. 

6.  Remedy  in  respect  thereto — at  law^  not  in  chancery.  See  AC- 
TIONS, 2. 


PATENT.  .  ' 

Whether  necessary. 

To  pass  title  from  the  government.    See  GOVERNMENT  GRANT,  1. 

PAUPERS. 
In  McHenry  county. 

1.  Whether  a  town  or  county  charge.  The  act  of  February  10,  1853, 
entitled  "An  act  to  provide  for  the  support  of  paupers  in  Bureau 
and  McHeury  counties,"  having  been  adopted  in  the  latter  county 
many  years  ago,  whereby  paupers  were  made  a  township  charge,  is 
not  repealed  by  the  seventh  section  of  the  act  of  April  19,  1869,  en- 
titled "An  act  to  amend  chapter  50  of  the  Revised  Statutes,  entitled 
'Idiots  and  Lunatics,'  and  extend  the  provisions  thereof  to  habitual 
drunkards."    Smith  v.  The  People  ex  rel.  Bartholomew,  375. 

PAYMENT. 

Time  of  payment. 

Contract  construed  in  respect  thereto.    See  CONTRACTS,  3. 

PLEADING. 

Of  the  declaration. 

1.  On  an  insurance  policy.  A  policy  of  insurance,  with  the  con- 
ditions annexed,  constitutes  an  entire  contract,  and  in  declaring  upon 
the  contract,  it,  or  a  sufScient  portion  of  it  to  show  a  right  of  recover}', 
must  be  set  out  either  in  terms  or  in  substance,  or  there  will  be  a 
variance.    Rockford  Ins.  Co.  v.  Nelson,  415.  ^ 

2.  Where  a  contract,  payable  only  upon  the  performance  of  certain 
acts,  is  declared  upon,  all  such  precedent  acts  should  be  set  out,  and 
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their  performance  averred,  but  all  conditions  subsequent  to  the  right 
of  recovery,  and  all  acts  to  be  done  in  discharge  of  the  liability,  may 
be  omitted  and  left  to  be  set  up  as  a  defence.  Where  precedent  con- 
ditions are  not  set  out  in  the  declaration,  there  will  be  such  a  variance 
as  to  exclude  the  contract  or  obligation  as  evidence.  Rockford  Ins. 
Co.  V.  Nelson,  415. 

Pleas. 

3.  Siifficiency  of  a  plea  of  non-assumpsit.  To  a  declaration  counting 
upon  a  joint  liability  as  partners,  the  defendant,  who  was  alone  served 
with  process,  filed  the  plea  of  the  general  issue,  which,  after  the 
formal  part,  alleged  "  that  he  did  not  undertake  a7id  promise  in  man- 
ner and  form  as  the  said  plaintiff  hath  above  thereof  complained 
against  him,"  etc.  The  circuit  court  sustained  a  special  demurrer  to 
this  plea,  because  the  defendant  did  not  aver  that  he,  together  with 
his  co-defendant,  did  not  undertake  or  promise :  Held,  that  the  court 
erred  in  sustaining  the  demurrer.    Bradley  v.  Barbour,  431. 

4.  In  action  for  false  imprisonment.  A  plea  in  an  action  for  false 
imprisonment  justifying  under  an  order  of  the  judges  of  an  election 
fining  the  plaintiff'  for  disorderly  and  riotous  conduct  at  the  election, 
sund  directing  the  commitment  of  the  plaintiff  for  its  non-payment, 
is  fatally  defective  on  demurrer,  if  it  does  not  aver  that  the  judges 
made  out  and  signed  a  written  order  or  mittimus,  and,  also,  if  it  does 
not  show  that  the  judges  fixed  the  length  of  time  the  plaintiff'  should 
stand  committed  if  the  fine  was  not  paid.    Davis  et  el.  v.  Wilson,  525. 

5.  Plea  alleging  warranty  and  breach  thereof.  A  plea  to  an  action 
on  a  promissory  note  averred  that  the  consideration  for  ^700  of  the 
note  was  the  purchase  of  a  flock  of  sheep,  and  that  the  plaintiff"  rep- 
resented that  they  were  cured  and  entirely  free  from  a  disease  called 
the  scab,  which  they  previously  had,  and  if  not,  defendant  need  not 
pay  that  sum ;  that  said  sheep  were  not  cured  and  entirely  free  from 
that  disease,  and  that  they  had  continued  to  be  infected  with  it,  and 
that  the  flock  of  sheep  were  worthless  and  of  no  value:  Held,  that, 
while  this  plea  was  very  inartificially  drawn,  it  presented  facts  which, 
if  proved,  constituted  a  warranty  of  soundness  and  a  breach,  and  that 
it  was  error  to  instruct  the  jury  to  disregard  such  plea.  McClure  v. 
Williams,  390. 

6.  And  where  another  plea,  similar  to  the  one  stated,  except  it 
averred  an  assurance  that  the  sheep  would  recover  and  become  well 
of  the  disease  called  the  scab,  was  filed,  upon  which  issue  was  taken : 
Held,  that  such  plea  might  be  regarded  as  setting  up  a  warranty  that 
the  sheep  would  recover  from  the  disease,  and  a  breach,  and  that  an 
instruction  to  disregard  it,  as  presenting  an  immaterial  issue,  was 
erroneous.    Ibid.  390. 
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7-.  Agreement  to  dismiss  suit — not  in  bar.  See  DISMISSAL  OF 
SUIT,  1. 

Putting  assignment  of  note  in  issue. 

8.  In  an  action  of  assumpsit  on  a  promissory  ijote,  a  plea  of  non- 
assumpsit  verified  by  affidavit  does  not,  under  the  statute,  put  in  issue 
the  assignment  of  the  note,  hut  merely  the  execution  of  the  note.  To 
raise  such  an  issue  the  defendant  should,  under  the  general  issue, 
state  in  an  affidavit  attached  thereto,  specificall}^,  that  the  payee  did 
not  assign  the  note,  or  that  the  signature  to  the  assignment  was 
not  his.     Te^npleton  v.  Hayward,  178. 

9.  Until  the  assignment  is  thus  questioned  the  fact  that  the  name 
of  the  payee  is  apparently  attached  thereto  is  sufficient,  and  it  must 
be  presumed  the  signature  is  genuine.     Ibid.  178. 

Office  of  the  words  "manner  and  form." 

10.  It  is  a  form  commonly  in  use  to  aver  that  the  party  did  not  do 
so  and  so,  "in  manner  and  form,"  as  alleged.  The  use  of  those  v^^ords 
covers  matters  of  both  substance  and  form,  and  saves  the  necessity  of 
repeating  at  length  the  allegations  sought  to  be  brought  within  the 
scope  of  the  traverse.     Bradley  v.  Barbour,  431. 

Withdrawing  general  issue. 

11.  As  to  what  is  admitted  thereby — instruction.  See  INSTRUC- 
TIONS, 2. 

Special  damage. 

12.  Wkeji  it  should  be  alleged  in  the  declaration.  See  PLEADING 
AND  EVIDENCE,  10. 

Plea  in  abatement.    See  ABATEMENT,  1. 


PLEADING  AND  EVIDENCE. 
Allegations  and  proofs. 

1.  Variance  as  to  one  count  but  not  as  to  others.  Where  the  contract 
sued  on  is  variant  from  one  count  in  the  declaration,  but  is  admitted 
under  another  count,  the  court,  when  asked,  should  instruct  the  jury 
to  disregard  it  under  the  count  as  to  which  it  is  variant.  Rockford 
Ins.  Co.  V.  Nelson,  415. 

2.  In  action  against  the  owner  of  a  dog  for  injury  occasioned  by 
the  animal — -proof  of  owner's  knowledge  of  his  vicious  habits.  Where 
plaintiff,  in  an  action  on  the  case  against  the  owner  of  a  dog,  to 
recover  damages  sustained  by  his  team  running  away  in  consequence 
of  an  attack  of  tlie  dog  in  a  public  street,  alleged  in  his  declaration 
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Allegations  and  proofs.  Continued. 
that  the  defendant,  well  knowing  the  dog  was  of  a  fierce,  ferocious 
and  mischievous  nature,  and  therefore  improper,  dangerous  and 
unsafe  to  suffer  him  to  go  at  large  upon  the  public  streets  not  prop- 
erly secured,  and  that  the  dog  was  accustomed  to  run  out  from  the 
premises  of  the  defendant,  and  it  was  contended  that  under  flie  act 
of  1853,  relating  to  dogs,  it  was  not  necessary  to  allege  or  prove  the 
defendant's  knowledge  of  the  propensity  of  his  dog:  Hcld.ih^kt  as 
the  action  was  at  common  law  without  reference  to  this  statute,  it 
was  necessary  to  prove  the  scienter  as  charged  in  the  declaration. 
Wormley  v.  Gregg,  251. 

3.  It  is  only  when  the  declaration  alleges  the  defendant  to  be  the 
owner  of  the  dog  that  the  allegation  of  knowledge  of  its  vicious  pro- 
pensity, and  proof  thereof,  is  dispensed  with.    Ibid.  251. 

4.  Bill  for  specific  performance.  On  bill  for  the  specific  perform- 
ance of  a  contract,  whether  it  be  for  the  sale  of  land  or  the  giving  of 
a  chattel  mortgage  to  secure  an  indebtedness,  the  contract  must  be 
proved  as  laid  in  the  bill ;  and  where  the  decree  finds  the  contract 
materiallj^  and  substantially  difl:erent  from  the  one  stated,  the  error 
will  be  fatal.    Tiernan  et  al.  v.  Granger,  351. 

Allegations  and  belief  granted. 

5.  In  chancery.    See  CHANCERY,  22. 
Special  pleas  without  general  issue. 

6.  Need  not  all  be  proven.  Where  the  defendant  pleaded  special 
pleas  without  the  general  issue,  the  court  instructed  the  jury  that  the 
burden  was  upon  the  defendant  to  prove  each  of  the  several  issues 
formed  by  the  pleadings :  Held,  that  the  instruction  was  not  properly 
guarded,  as  the  jury  may  have  inferred  from  it  that  the  defendant  was 
bound  to  prove  all  his  pleas  by  a  preponderance  of  evidence,  whereas 
he  was  entitled  to  recover  if  he  succeeded  on  either  one.  McClure  v. 
Williams,  390. 

Upon  plea  of  breach  of  warranty. 

7.  Evidence  of  value  pro'per.  As  the  value  of  property,  at  the  time 
when  a  warranty  of  its  soundness  is  broken,  with  interest,  is  the 
measure  of  the  seller's  recovery,  it  is  error  to  refuse  evidence  on  the 
part  of  the  purchaser,  when  sued,  to  prove  the  value,  where  the  war- 
ranty and  a  breach  thereof  is  set  up  in  defense,  for,  without  such 
proof,  the  jury,  on  finding  a  breach  of  warranty,  could  not  fix  the 
amount  of  recovery,  or  say  whether  there  should  be  none  because  the 
property  was  worthless.    Ibid.  390. 
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Suit  for  levying  on  moktgaged  chattels. 

8.  For  debt  of  mortgagor — of  the  evidence  required.  Where  the  holder 
of  a  note  secured  by  chattel  mortgage  sues  an  officer  for  levying  upon 
and  selling  the  mortgaged  chattels  under  execution  against  the  mort- 
gagor, the  production  of  the  note  and  mortgage  in  evidence,  or  proof 
of  their  loss  and  contents,  is  indispensable  to  a  recovery.  Flynn  v. 
Hathaway,  462. 

Proof  of  execution  of  instrument. 

9.  When  necessary.  Where  a  sheriff  is  sued  for  levying  upon  mort- 
gaged chattels  as  the  property  of  the  mortgagor,  by  the  assignee  of 
the  mortgage,  the  note  described  in  the  mortgage  is  not  admissible 
in  evidence  without  proof  of  its  execution.    Ibid.  463. 

When  special  damage  must  be  alleged. 

10.  In  an  action  on  the  case  against  a  city  to  recover  damages  for 
personal  injury  received  through  the  mere  negligence  of  the  city,  the 
only  special  damages  alleged  in  the  declaration  was  the  amount  paid 
out  in  endeavoring  to  get  cured.  The  court  permitted  the  plaintiff  to 
give  in  evidence  the  fact  of  a  particular  engagement  to  lecture  in  Vir- 
ginia and  the  probable  gains  thereof:  Held,  that  such  testimony  was 
inadmissible  under  the  pleadings.  To  justify  its  admission  these 
special  damages  and  the  facts  upon  which  they  were  based  should 
have  been  set  out  in  the  declaration.  City  of  Chicago  v.  O'Brennan, 
160. 

Evidence  under  the  general  issue. 

11.  In  an  action  on  a  promissory  note.  In  an  action  on  a  promissory 
note  against  the  maker,  where  the  plaintiff  declares  on  the  note  as  pay- 
able  to  himself,  the  defendant  may,  under  the  general  issue,  prove  that 
the  note  was  payable  to  a  person  other  than  the  pjaintiff",  and  such  be- 
ing the  evidence,  constitutes  a  variance  which  is  fatal  to  a  recovery. 
Ingraham  v.  Luther,  446. 

POSSESSION. 
As  evidence  of  title.    See  PROMISSORY  NOTE,  1. 


PRACTICE. 

Time  within  which  to  take  certain  objections. 

1.  Variance  in  copy  of  note  in  a  mortgage.  Where  a  mortgage  con- 
tained a  copy  of  the  note  it  was  given  to  secure,  except  the  words 
"value  received,"  which  followed  the  words  "from  date,"  but  on  the 
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Time  within  which  to  take  certain  objections.  Continued. 
hearing  of  a  bill  to  foreclose  the  same,  the  note  was  objected  to,  but 
not  on  account  of  the  variance:  Held^WidX  the  objection  came  too 
late  on  appeal,  as,  if  it  had  been  made  in  the  court  below,  it  could 
have  been  obviated  by  an  amendment  of  the  bill.  Tho7npson  v.  Hoag- 
land  et  al.  310. 

Immaterial  issue. 

3.  Hoio  disposed  of.  "When  pleas  present  immaterial  issues,  the 
proper  practice  is  to  move  to  strike  them  from  the  files.  McGlure  v. 
Williams,  390. 

Right  to  supply  lost  pleadings. 

3.  After  the  destruction  of  the  records  and  files  of  the  court  by  fire, 
among  which  were  those  of  an  ejectment  suit,  the  plaintiff's  attorney 
filed  his  afiidavit,  showing  the  time  of  the  commencement  of  the  suit, 
issuing  of  summon^,  service  upon  defendant  and  plea  by  the  latter,  and 
showing  the  cause  to  have  been  at  issue ;  also  that  the  atfiant  had  sub- 
stantial copies  of  the  papers  which  had  been  filed.  The  plaintiff, 
under  leave  of  the  court  to  file  a  substantial  copy,  filed  a  new  decla- 
ration. In  a  few  days  after  this,  the  court  entered  a  rule  on  the  de- 
fendant to  plead  by  a  day  named,  and  on  the  next  day  after  the  expi- 
ration of  the  rule,  rendered  judgment  against  the  defendant  by  default : 
Held,  that  the  court  erred,  as  the  defenclant  had  once  pleaded,  and 
there  was  an  issue  of  fact  for  trial.  Daniels  v.  Fifth  National  Bank 
of  Cliicago,  409. 

4.  On  failure  of  a  defendant  to  file  another  plea  in  place  of  one  that 
has  been  destroyed,  in  compliance  with  the  rule  of  the  court,  the  court 
can  do  no  more  than  to  allow  the  plaintiff"  to  supply  the  plea.  l\\ 
such  a  case  the  court  can  not  properly  give  judgment  against  the  de- 
fendant by  default  for  want  of  a  plea.     Ibid.  409. 

5.  Error  to  take  decree  on  lost  Mil.  Where  the  supplemental  bill 
upon  which  a  decree  was  based  did  not  appear  in  the  record  and  was 
lost  before  decree  taken :  Held,  that  it  was  a  fatal  error  to  proceed  to 
a  decree  before  supplying  the  lost  files.    Qroch  et  al.  v.  Stenger,  481. 

Excluding  all  of  party's  evidence  on  motion. 

6.  Whether  allowable.  Where  a  plaintiff  has  evidence  tending  to 
make  out  his  case,  it  is  error  for  the  court  to  exclude  it  all  on  the  mo- 
tion of  the  other  party.    Merricks  v.  Davis,  319. 

7.  On  a  trial  of  the  right  of  property,  it  appeared  that  the  corn  in 
controversy  had  been  levied  on  as  the  property  of  a  tenant  of  the 
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Excluding  all  of  party's  evidence  on  motion.  Continued. 
claimant,  and  that  the  same  had  been  raised  under  a  contract  between 
the  claimant  and  tenant,  by  which  the  latter  was  to  deliver  the  grain, 
when  harvested  and  gathered,  to  the  claimant,  in  pens  and  granaries 
to  be  provided  by  the  landlord.  The  claimant  testified  that  none  of 
the  corn  had  been  delivered  to  him  at  his  residence  when  tlie  levy  was 
made,  or  the  amount  agreed  on,  while  the  tenant  testified  it  had  been 
delivered  to  tlie  claimant  on  the  premises  before  the  levy.  There  were 
facts  and  circumstances  testified  to,  showing  that  all  the  delivery  was 
made  of  the  crops,  while  growing,  of  which  they  were  capable,  and 
as  fast  as  harvested  they  were  set  apart  to  the  claimant.  After  evi- 
dence was  concluded,  the  court  excluded  all  of  the  claimant's  evidence : 
Held,  that  it  should  have  been  submitted  to  the  jury  to  determine 
whether  the  parties  had,  by  the  agreement  and  acts  done  under  it,  com- 
pleted  the  contract.     Merriclcs  v.  Davis,  319. 

Questions  of  law  and  fact.    See  LAW  AND  FACT. 

PRACTICE  IN  THE  SUPREME  COURT. 
Error  will  not  always  reverse. 

1.  Of  improper  instructions.  Although  instructions  given  may  have 
been  more  numerous  than  they  ought  to  be,  and  some  of  them  not  as 
accurately  drawn  as  they  should  have  been,  yet  if  they  are  not  calcu- 
lated to  prejudice  the  other  party's  cause,  and  the  finding  of  the  jury 
is  fully  warranted  by  the  evidence,  this  will  furnish  no  sufficient 
cause  for  a  reversal.    Hiner  v.  Jeanpert  et  al.  428. 

2.  Although  there  may  be  some  inaccuracies  in  the  .instructions, 
yet  if,  upon  the  whole,  the  case  was  fairly  put  to  the  jury  and  this 
court  can  see  that  if  the  cause  was  submitted  to  another  jury,  the 
same  or  a  larger  verdict  would  be  the  result,  it  will  not  reverse  the 
judgment  on  the  appeal  of  the  defendant.    Thompson  v.  Force,  370. 

3.  Where  demurrers  were  sustained  to  pleas  presenting  defenses 
admissible  under  the  general  issue,  which  was  also  pleaded,  and  such 
defenses  were  presented  by  the  evidence  and  the  instructions,  and 
considered  by  the  jury,  this  court  will  not  consider  the  question 
whether  the  court  properly  sustained  the  demurrers.  Rockford  Ins. 
Co.  V.  Nelson^  415. 

Remanding  a  cause. 

4.  Where  a  decree  for  the  foreclosure  of  a  mortgage  was  reversed, 
and  the  interposition  of  a  master  in  chancery  was  necessary  to  com- 
pute the  interest  due,  which  was  not  allowed  by  the  court  below,  this 
court  declined  to  enter  the  decree  on  reversal  which  the  circuit  court 
ought  to  have  rendered,  but  demanded  the  cause  with  special  direc- 
tion.     Thompson  v.  Hoagland  et  al.  310. 


INDEX.  641 


PKESUMPTIONS. 
Op  law  and  fact. 

1.  In  favor  of  judgment.  In  the  absence  of  a  bill  of  exceptions 
showing  all  the  evidence  in  the  case,  it  will  be  presumed,  in  support 
of  the  judgment,  that  there  was  suflScient  evidence  before  the  court 
to  warrant  it.     Wilson  v.  McDowell,  522. 

2.  That  a  venire  for  a  jury  in  a  criminal  case  was  regularly  awarded 
hy  the  court.    See  JURY,  2. 

3.  As  to  settlement  of  property  hy  husband  upon  wife.  See  HUS- 
BAND AND  WIFE,  5. 

4.  Application  by  guardian  for  sale  of  land — defective  certificate  of 
publication  of  notice — presumption  that  other  evidence  was  heard.  See 
GUARDIAN  AND  WARD,  2. 


PRINCIPAL  AND  AGENT.    See  AGENCY. 


PROCESS. 

Sending  process  to  foreign  county. 

1.  Under  the  act  of  1861,  relating  to  practice,  where  there  are  sev- 
eral plaintiffs,  they  must  all  reside  in  the  county  in  which  they  sue, 
in  order  to  justify  the  sending  of  process  to  another  county  for  service 
on  a  sole  defendant  who  does  not  reside  in  the  county  where  sued. 
Where  they  do  not  all  reside  in  one  county,  the  sole  defendant  must 
be  sued  in  the  county  of  his  residence.    Scott  v.  Waller  et  al.  181. 

2.  Plea  in  abatement  in  respect  thereto.    See  ABATEMENT,  1. 
Duty  of  officer  under  void  writ. 

3.  Whether  he  may  act  under  such  a  writ,  or  may  refuse  to  execute  it. 
See  OFFICERS,  1,  2. 


PROMISSORY  NOTE. 

Possession  as  evidence  of  title. 

1.  Where  it  was  contended  that  the  payee  of  a  note  had  assigned 
the  same  so  as  to  let  in  proof  of  payment  to  the  assignee,  it  was  held 
that  possession  of  the  note  by  payee,  who  was  seeking  to  enforce  the 
payment,  was  strong  evidence  to  show  it  was  still  his  property. 
Thompson  v.  Hoagland  et  al.  310. 

Construction  in  respect  to  interest.    See  INTEREST,  2,  3. 
41 — 65th  III. 
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PURCHASERS. 
Who  may  become  a  purchaser. 

1.  Whether  a  tenant  in  common  may  purchase  his  co-tenanfs  interest 
under  a  prior  incumbrance^  executed  ly  the  latt&r.  See  TENANTS  IN 
COMMON,  1,  3. 

3.  Of  purchasing  outstanding  incumbrance  by  one  tenant  in  common. 
Same  title,  3. 

Subsequent  purchaser  without  notice. 

3.  Not  affected  by  his  'vendor's  fraud  in  procuring  the  goods  sold.  See 
FRAUD,  1,  3,  3. 


RAILROADS. 
Fencing  their  tracks. 

1.  Construction  of  the  statute  in  regard  to.  By  a  proper  construc- 
tion of  the  statute  requiring  railroad  companies  to  fence  their  tracks 
within  six  months  after  the  road  is  open  for  use,  the  companies  are 
liable,  under  the  statute,  if  they  fail  to  fence  within  six  months  after 
they  begin  to  run  trains  on  the  track  for  construction  purposes.  Rock- 
ford^  Rock  Island  and  St.  Louis  R.  R.  Co.  v.  Reflin,  366. 

3.  Nor  does  the  fact  that  the  road  is  still  under  the  control  of  the 
contractors  change  the  liability  of  the  company  in  that  regard. 
Ibid.  366. 

Railroad  director. 

3.  Whether  entitled  to  compensation.  See  CORPORATIONS,  8, 
9,10. 

RATIFICATION. 

As  to  rescission  *of  contract. 

1.  Acts  of  the  grantor  in  respect  thereto.  "Where  a  party  had  con- 
veyed a  ferry  franchise,  taking  a  note  for  the  price,  payable  to  his 
wife,  and,  becoming  involved,  had  left  the  country;  and  his  securities, 
with  his  father,  who  held  the  note,  procured  a  rescission  of  the  con- 
tract with  the  grantee,  by  delivering  up  such  note  to  the  grantee,  and 
the  latter  surrendering  his  unrecorded  deed,  intending  thereby  to  re- 
store the  franchise  to  the  grantor,  and  such  grantor  afterwards  gave 
a  power  of  attorney  to  convey  the  franchise  for  him,  which  was  done  : 
Held,  that  the  giving  of  the  power  of  attorney  was  a  ratification  of 
the  rescission  of  the  contract.    I^^itch  v.  Conyne,  83. 
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EECOUPMENT.    See  SET  OFF,  3. 

REDEMPTION. 

Right  op  widow  to  redeem. 

1.  From  a  sale  under  a  decree  of  foreclosure  of  a  mortgage  executed 
lefore  marriage.  A  party,  previous  to  his  marriage,  executed  a  mort- 
gage on  certain  premises.  After  his  marriage,  the  mortgage  was  fore- 
closed, without  his  wife  being  made  a  party  to  the  suit,  the  mortgagee 
becoming  the  purchaser  at  the  master's  sale,  and  receiving  a  deed. 
Subsequently  the  mortgagor  died :  Held,  the  widow,  notwithstanding 
she  was  not  made  a  party  to  the  suit  to  foreclose,  the  mortgage  hav- 
ing been  executed  before  the  marriage,  had  no  right  of  redemption. 
Burson  v.  Dow  et  al.  146. 

REGISTRY  OF  DEEDS. 
Necessity  thereof.    See  BANKRUPTCY,  2,  3. 

REMEDIES. 
Sale  by  one  partner  to  another. 

1.    After  dissolution — remedy  at  law.    See  ACTIONS,  3. 

On  instrument  under  seal. 

3.    Assumpsit  lies.  '  See  ASSUMPSIT,  1.        . 

Restoring  lost  records. 

3.  Remedy  at  law.    See  LOST  RECORD,  1. 

For  School  money  loaned. 

4.  Remedy  before  debt  is  due  on  failure  to  give  additional  security. 
See  SCHOOLS  AND  SCHOOL  FUND,  1. 

RENTS  AND  PROFITS. 

As  BETWEEN  TENANTS  IN  COMMON.      See  PARTITION,  1. 

REPEAL  OF  STATUTES.    See  STATUTES,  1,  3. 

RESCISSION  OF  CONTRACTS. 
In  chancery.    See  CHANCERY,  18. 

Sale  of  goods — breach  op  warranty.  . 

Right  of  vendee  to  rescind.    See  SALES,  4,  5,  6. 
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RESCISSION  OF  CONTRACTS.     Continued. 

Notes  given  for  interest  on  purchase  money. 

Effect  of  rescission  on  right  to  collect  them.  See  VENDOR  AND 
PURCHASER,  8. 

RESPONDEAT  SUPERIOR.    See  TRESPASS,  10. 

RESULTING  TRUSTS.    See  TRUSTS,  1,  3,  3. 

RIGHT  OF  PROPERTY. 
Trial  of— questioning  validity  of  execution. 

1.  On  the  trial  of  the  right  of  property,  which  has  been  levied  on, 
the  claimant  can  not  be  allowed  to  take  advantage  of  the  fact  that  the 
execution  under  which  the  levy  was  made  was  void.  Merricks  v.  Da- 
ms, 319. 

Levy  upon  property  of  stranger. 

2.  Officer  liable  in  trespass,  notwithstanding  a  verdict  on  the  trial  of 
the  right  of  property.    See  TRESPASS,  3,  4. 

SALES. 
Whether  title  passes. 

1.  On  sale  of  wood — as  to  part  not  measured  or  accepted.  Where  a 
party,  under  his  contract  with  a  railroad  company  for  the  sale  of  wood, 
hauled  and  piled  the  same  along  the  track  of  the  road,  but  no  one  had 
received  the  same,  and  the  company-,  when  it  needed  wood,  measured 
and  took  such  quantity  as  it  saw  fit  from  such  pile,  or  that  of  others, 
and  the  agent  only  reported  such  as  was  thus  measured  and  taken,  and 
gave  vouchers  therefor :  Held,  that  the  title  to  such  wood  not  meas- 
ured and  accepted  did  not  vest  in  the  company,  but  remained  in  the 
party  furnishing  the  same;  and  when  a  pile  was  broken  and  a  quan- 
tity taken  from  it  and  measured  to  the  company,  that  specific  quantity 
belonged  to  the  company,  and  nothing  more.  Home  Ins.  Co.  of  New 
York  V.  Heck,  111. 

2.  By  warehouse  receipt  or  hill  of  lading.  The  transfer  of  a  ware- 
house receipt  or  bill  of  lading,  accompanied  by  a  sale  or  pledge  of 
the  property  specified  in  the  receipt  or  bill,  will  have  the  same  effect 
as  the  delivery  of  the  property  itself  to  the  transferee.  Western  Union 
Railroad  Co.  v.  Wagner  et  al.  197. 
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SALES.     Continued 

Conditional  delivery  op  goods  sold. 

3.  Whether  sufficient  as  to  third  persons.  Where  the  vendor  of  a  lot 
of  butter  delivered  it  at  a  railway  station,  and  authorized  the  railway 
agent  to  issue  a  bill  of  lading  to  the  vendee,  under  a  verbal  agreement 
with  the  vendee  and  the  agent  that  it  should  not  be  shipped  until  the 
balance  of  the  purchase  price  was  paid,  and  the  vendee  pledged  the 
bill  of  lading  to  a  third  party,  who  advanced  him  the  value  of  the 
butter,  without  any  notice  of  the  verbal  agreement:  Held,  that  while 
the  verbal  agreement  may  have  been  sufficient  as  between  the  vendor 
and  vendee,  yet  it  was  not  of  the  slightest  avail  as  to  the  third  party; 

'  and  by  consenting  to  the  delivery  of  the  bill  of  lading,  the  vendor 
enabled  the  vendee  to  transfer  a  good  title  to  any  person  dealing  with 
him,  without  notice  of  the  conditions  annexed  to  the  delivery.  West- 
ern Union  Railroad  Go.  v.  Wagner  et  al.  197. 

Right  to  return  goods  for  breach  of  warranty. 

4.  Where  there  is  a  warranty  on  sale  of  goods,  without  fraud, 
and  there  is  no  stipulation  in  the  contract  that  the  goods  may  be  re- 
turned, the  vendee  has  no  right  to  annul  the  contract  without  the  con- 
sent of  the  vendor,  for  a  breach  of  the  warranty ;  but  in  an  action  for 
the  price,  the  warranty  and  breach  may  be  given  in  evidence  in  miti- 
gation  of  damages,  on  the  principle  of  avoiding  circuity  of  actions. 
Boane  et  al.  v.  Dunham^  512. 

5.  There  is,  however,  a  distinction  in  this  respect  between  an  exe- 
cuted sale  and  an  executory  contract  for  a  sale.  In  the  latter  case  the 
goods  may  generally  be  returned  as  soon  as  they  are  found  not  to  satisfy 
the  contract,  if  this  is  done  in  a  reasonable  time,  and  the  purchaser 
has  done  nothing  in  the  meantime  beyond  what  is  necessary  to  give 
them  a  fair  trial.     Ibid.  512. 

6.  And  herein.,  of  an  executory  contract  of  sale — and  of  an  implied 
warranty.  Where  the  defendant  bought  from  plaintiff 's  agent  twenty 
barrels  of  Molar  and  Martin's  powdered  sugar  without  any  inspection, 
to  be  paid  for  in  thirty  days,  and  to  be  delivered  in  the  future,  and  there 
was,  at  the  time  of  making  the  purchase,  no  selecting  or  setting  apart 
of  any  specific  barrels  from  the  mass  in  store,  so  as  to  pass  the  prop- 
erty in  presenti  :  Held,  that  the  contract  was  executory,  and  that  the 
law  in  such  a  case  would  raise  an  implied  warranty  that  the  sugar 
should  be  of  a  fair  and  merchantable  quality,  and  that  the  purchaser 
had  a  reasonable  time  after  delivery  to  make  a  fair  examination,  and 
if  it  was  not  of  the  quality  contemplated  by  the  contract,  to  rescind 
the  same,  and  thus  defeat  a  suit  for  the  price.    Ibid.  512. 

7.  If  the  purchaser  under  an  executory  contract  fails  to  examine 
the  goods  purchased  by  him  within  a  reasonable  time,  he  will  be 
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SALES. 

Right  to  return  goods  foe.  breach  of  warranty.    Continued. 
precluded  from  the  right  to  offer  them  back,  rescind  the  contract, 

-  and  avoid  payment  of  the  price  on  the  ground  that  they  are  not  of 
a  fair  merchantable  quality ;  but  he  will  still  have  the  right  to  rely 
upon  the  implied  warranty  in  mitigation  of  damages  under  the  gen- 
eral issue,  or,  in  other  words,  he  will  be  liable  upon  a  quantum  meruit 
for  the  goods.    Doane  et  at.  v.  Dunham,  512. 

8.  In  a  suit  by  the  vendor  to  recover  the  contract  price  for  a  lot 
of  sugar  sold  under  an  executory  contract,  without  inspection  at  the 
time  of  the  sale,  and  where  it  was  not  set  apart  from  other  sugars  for 
the  buyers,  but  was  afterwards  delivered  to  their  teamsters,  the  court, 
at  the  instance  of  the  plaintiff,  instructed  the  jury  in  substance  that, 
in  the  absejice  of  fraud  and  a  special  warranty,  if  there  was  opportu- 
nity to  examine  the  sugar  at  the  time  defendants  received  it,  and  they 
failed  or  neglected  to  do  so,  but  received  it  without  objection,  then 
they  were  cut  off  from  all  defense,  unless  the  plaintiff  had  subse- 
quently agreed  to  take  it  back  and  discharge  them :  Held,  that  the 
instruction  was  erroneous,  as  entirely  ignoring  the  distinction  between 
a  sale  of  specific  chattels  where  the  property  passes  in  presenti,  and 
the  case  of  an  executory  contract,  and  was  also  well  calculated  to 
mislead  the  jury  in  respect  to  the  warranty  implied  in  the  case  of  an 
executory  contract.     Ibid.  512. 

SCHOOLS  AND  SCHOOL  FUND. 

School  money  loaned. 

1.  Remedy  hefore  debt  is  due,  on  failure  to  give  additional  secwHty. 
The  school  law,  which  provides  that  where  the  board  of  trustees  shall 
require  additional  security  for  money  loaned,  and  the  same  is  not 
given,  the  treasurer  shall  bring  suit  to  recover  the  principal  and  all 
interest  due  on  the  obligation,  enters  into  and  forms  a  part  of  every 
contract  for  a  loan  of  school  funds  made  under  such  law;  and  where 
such  additional  security  is  demanded,  and  not  given,  the  whole  debt 
matures,  and  if  the  debt  is  secured  by  mortgage,  the  same  may  be 
foreclosed  in  equity,  the  plaintiff'  not  being  confined  to  the  remedy 
by  an  action  at  law.    Board  of  Trustees  v.  Davison  et  al.  124. 

Taxation  for  school  purposes. 

2.  8itus  of  personal  property  —  construction  of  act  of  1869.  See 
TAXATION. 

SET-OFF. 

Of  demand  in  a  pending  suit. 

1.  The  pendency  of  another  action  for  a  claim  offered  as  a  set-off 
does  not  defeat  the  right  of  set-off'.     Clayes  v.  White,  357. 
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SET-OFF.    Of  demand  in  a  pending  suit.    Continued. 

2.  Where  the  holder  of  an  assigned  promissory  note  had  recovered 
judgment  against  his  assignor  and  collected  the  same,  and  the  de- 
fendant in  that  suit,  after  a  reversal  of  the  judgment,  brought  suit  to 
recover  back  the  money  paid  by  him  on  the  judgment:  Held,t\i2^i 
the  defendant  in  the  latter  suit  might  set  off  whatever  sum  he  could 
show  he  was  entitled  to  recover  of  the  plaintiff  upon  his  assignment 
of  the  note,  notwithstanding  the  pendency  of  the  former  suit.  Glayes 
v.  White,  357. 

Equitable  setoff  or  BECourMENT. 

3.  On  a  guaranty  to  a  subscriber  to  stock  of  a  railroad,  by  the  com- 
pany. Where  a  party  subscribing  to  the  capital  stock  of  a  railroad 
company,  executed  his  note  for  his  subscription,  secured  by  mortgage 
on  real  estatej  and  the  company  at  the  same  time  guaranteed  to  him 
that  his  annual  dividends  should  pay  the  interest  on  the  note,  and  that 
in  consideration  of  the  transfer  of  those  dividends  the  company  would 
pay  the  interest  on  the  same,  and  imdemnify  the  maker  against  the 
payment  of  any  interest,  and  against  the  payment  of  the  principal 
also,  and  it  happened  that  there  were  no  dividends,  and  the  stock  was 
wortliless  at  the  maturity  of  the  note:  Held,  that,  as  against  the  com- 
pany, on  bill  to  foreclose,  the  facts  could  be  set  up  as  a  defense,  on 
the  ground  of  recoupment  or  equitable  set-off,  and  that  the  same  rule 
applied  to  a  purchaser  of  the  note  and  mortgage  before  maturity  on 
bill  by  him  to  foreclose.    Haskell  v.  Browji  et  al.  29. 

SHEEP. 
Having-  contagious  disease. 

Running  at  large — liability  of  owner.     See  ANIMALS,  1,  2,  3,  4. 

SPECIAL  ASSESSMENTS. 
In  the  city  of  Chicago. 

1.  To  make  up  amount  not  collected  on  original  assessment.  Where 
a  judgment  was  sought  upon  a  new  special  assessment  to  make  up 
the  amounts  which  the  city  had  failed  to  collect  of  the  original 
assessment  for  improving  a  street,  but  the  papers  and  proceedings  on 
the  original  were  not  introduced  in  evidence:  Held,  that  this  court 
could  not  determine  the  validity  of  the  new  proceeding,  so  far  as  it 
depended  upon  the  character  of  such  original  proceedings,  because 
of  the  absence  from  the  record  of  all  evidence  pertaining  to  them. 
Beygeh  v.  City  of  Chicago,  189. 

2.  8ame  objections  heard  as  on  certiorari.  On  an  application  for 
judgment  against  city  lots  for  delinquent  special  assessments,  where 
the  objectors  introduced  in  evidence  under  appropriate  objections  a 
certified  copy  of  the  record  of  the  proceedings,  it  was  held  that  they 
had  the  same  right  to  challenge  their  validity  as  they  would  upon  a 
certiorari,  and  thus  defeat  the  application.    Ibid.  189. 
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3.  Certificate  of  publication.  Wliei"€  the  publisher  of  a  newspaper 
gave  the  following  certificate  of  the  publication  of  certain  notices 
required  in  a  proceeding  to  make  and  confirm  certain  special  assess- 
ments by  a  city :  "  This  certifies  that  the  appended  corporation  notice 
has  been  published  in  the  Chicago  Republican,  the  corporation  news- 
paper of  the  city  of  Chicago,  county  of  Cook,  and  State  of  Illinois, 
six  days  consecutively,  excepting  Sundaj^s  and  holidays^  commencing 
on  the  24th  day  of  September,  A.  D.  1869:  "  Held,  that  the  certificate 
was  fatally  defective  in  not  stating  the  last  day  of  the  publication, 
and  that  owing  to  the  exception  thrown  in,  the  certificate  could  not 
be  aided  by  any  inferences.    Beygeh  v.  City  of  Chicago,  189. 

SPECIFIC  PERFORMANCE.     See  CHANCERY,  12  to  17. 

STATUTES. 
Repeal  by  implication. 

1.  The  presumption  of  repeal  by  implication  should  never  be 
indulged  if  the  two  acts  can  be  reconciled.  There  must  be  a  total 
repugnancy.  A  repeal  by  implication  has  never  been  favored  by 
the  courts,  and  ought  never  to  be  allowed  when  it  would  lead  to 
an  absurd  consequence,  and  stamp  the  legislation  as  wholly  unrea- 
sonable, if  such  results  can  be  avoided.  Harding  v.  Rockford,  Bock 
Island  and  St.  Louis  Railroad  Co.  et  al.  90. 

2. '  In  resp)ect  to  municipal  subscriptions.  Where  the  legislature,  at 
the  same  session,  passed  two  acts  authorizing  municipal  subscriptions 
in  aid  of  a  railroad  company,  in  the  first  of  which  the  amount  of  the 
subscription  was  limited,  and  the  bonds  might  be  issued  maturing  in 
thirty  years,  while  in  the  second  there  was  no  limitation  as  to  the 
amount,  and  the  bonds  were  required  to  mature  in  twenty  years: 
Held,  that  the  latter  act,  by  implication,  repealed  the  prior  one,  as  to 
the  limitation  of  the  amount  of  subscription,  and  as  to  the  length  of 
time  the  bonds  might  run  before  their  maturity,  there  being  a  palpa- 
ble repugnancy  to  this  extent.     Ibid.  90. 

Construction  of  statutes. 

3.  General  rule.  It  is  a  rule  of  construction  that  statutes  are  to  be 
read  without  breaks  or  stops,  and  it  is  never  clear  that  words  belong 
to  any  particular  branch  of  a  sentence.  It  is  also  a  rule  that  the  most 
natural  exposition  of  a  statute  is  to  construe  one  part  by  another  part 
of  the  same  statute,  and  thus,  from  a  view  of  the  whole  discover  the 
meaning;  and  a  statute  will  be  so  construed  that  the  whole  may  stand 
and  effect  be  given  to  every  part  and  every  word.  Perteet  v.  The  Peo- 
ple, 230. 

4.  Where  the  language  of  a  remedial  statute  is  doubtful,  or  will 
bear  two  constructions,  in  promotion  of  the  object  of  the  general 
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assembly  the  courts  will  give  it  such  an  interpretation  as  will  best 
promote  the  remedy  intended.  Rockford,  Rock  Island  and  St.  Louis 
Railroad  Co.  v.  Reflin,  366. 

Statutes  constbued. 

5.  Competency  of  guardian  to  explain  his  oicn  report — under  act  of 
1867.    In  re.  Steele  et  al.  Guardians,  322.     See  WITNESSES,  4. 

6.  Competency  of  a  party  to  testify  to  facts  which  occurred  in  the  life- 
time of  the  ancestor  of  other  2')arties — under  act  of  1867.  Mahoney  et  al. 
V.  Mahoney,  406.     See  WITNESSES,  3. 

7.  Competency  of  a  party  as  a  witness — under  act  of  1867.  RicTierson 
et  al.  V.  Sternburg,  272.    See  WITNESSES,  1,  2. 

8.  Mechanic's   lien — construction  of  statute,  as  to  ichat  is  embraced 
Canisius  et  al.  v.  Merrill  et  al.  67.    See  LIENS,  1. 


9.  School  money  loaned — debt  matures  on  refusal  to  give  additional 
security — remedy  to  recover  it.  Statute  construed  in  Board  of  Trustees 
V.  Davison  et  al.  124.    See  SCHOOLS  AND  SCHOOL  FUND,  1. 

10.  Taxation  for  school  purposes — situs  of  personal  property — con- 
stmction  of  act  of  1869.  Munson  v.  Crawford  et  al.  185.  See  TAXA- 
TION, 12. 

11.  Sending  process  to  foreign  county — in  case  of  a  sole  defendant. 
Act  of  1861.    Scott  y.  Waller  et  al.  181.     See  PROCESS,  1. 

12.  Change  of  venue  in  capital  cases.  Construction  of  act  of  1861. 
Perteet  v.  The  People,  230.    See  VENUE,  2. 

13.  Animals  having  contagious  disease — running  at  large — liability 
of  owner.    Construction  of  act  of  1865.     See  ANIMALS,  1. 

14.  Fencing  railroad  tracks.  Construction  of  the  statute.  Rock- 
ford,  Rock  Island  and  St.  Louis  R.  R.  Co.  v.  Heflin,  366.  See  RAIL- 
ROADS, 1,  2. 

15.  Paupers  in  McRenry  county.  Act  of  1853,  not  repealed  by  that 
of  1869.  Smith  v.  The  People  ex  rel.  Bartholomew,  375.  See  PAU- 
PERS, 1. 

16.  Lunatics  and  insane  persons.  Act  of  1869  construed  in  Smith 
V.  The  People  ex  rel.  Bartholomew,  375.     See  LUNATICS,  1. 

17.  Remedy  on  sealed  instrument — assumpsit  lies.  Act  of  1872. 
Rockford  Ins.  Co.  v.  Nelson,  415.     See  ASSUMPSIT,  1. 
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18.  Gliancery — setting  aside  decree  pro  confesso  and  permitting  answer 
to  be  filed  at  subsequent  term.  Construction  of  sec.  18  of  chancery  act, 
R.  S.  1845.    Collins  et  al.  v.  Crotty,  545.     See  CHANCERY,  8,  9. 


STATUTE  OF  FRAUDS. 
Memorandum  in  writing. 

1.  What  is  sufficient.  Where  the  owner  of  land,  after  bargaining 
for  the  sale  of  the  same,  made  and  delivered  to  the  purchaser  a  letter 
to  his  agent,  residing  in  the  neighborhood  of  the  land,  as  follows ; 
"  Chicago,  April  5,  1871.  E.  T.  Chase :  Mr.  Spangler  called  on  me  to- 
day, and  agreed  to  take  the  pasture  lot  for  $2400— 11000  cash  ( $300 
down  and  |700  May  10,  1871);  $400  December  1,  1871,  at  ten  percent; 
$1000  July  1,  1872,  at  ten  per  cent,  secured  by  mortgage.  Make  the 
papers,  and  I  will  pay  you  commissions.  W.  Danforth :"  Held.,  that 
this  was  such  a  memorandum,  in  writing,  of  the  contract  of  sale  as 
is  required  by  the  statute  of  frauds,  and  which,  if  fairly  made,  in  the 
absence  of  any  other  claim  intervening,  would  be  enforced  in  a  court 
of  equity.     Spangler  v.  Danforth  et  al.  153. 

Where  one  signs  a  paper  through  another. 

2.  Where  a  person  signs  the  name  of  another  to  a  contract  at  the 
request  of  and  in  the  presence  of  the  latter,  the  doctrine  of  agency 
in  its  legal  sense  does  not  apply,  and  the  authority  of  the  person  thus 
employed  to  write  the  name,  need  not  be  in  writing,  as  the  statute  of 
frauds  requiring  the  agent's  authority  to  be  in  writing  has  no  appli- 
cation to  such  a  case.  Rockford^  Rock  Island  and  St.  Louis  R.  R.  Co. 
V.  Shunick^  223. 

Agreement  to  give  a  right  op  way. 

3.  It  seems  that  an  agreement  to  give  the  right  of  way  over  land, 
or  an  agreement  which  will  estop  the  owner  from  claiming  compen- 
sation and  damages  for  land  taken  for  a  right  of  way,  is  within  the 
statute  of  frauds ;  and  if  such  agreement  is  executed  by  an  agent  of 
the  land  owner  not  in  his  immediate  presence,  then  the  authority  of 
the  agent  must  be  in  writing.     Ibid.  223. 

Op  a  contract  not  to  be  performed  within  a  year. 

4.  What  will  take  a  case  out  of  the  statute.  A  contract  by  which  the 
complainant  was  to  sell  and  set  up  for  the  defendants  certain  machin- 
ery and  fixtures,  to  be  paid  for  in  installments,  the  last  of  which  was 
to  fall  due  fourteen  months  after  the  date  of  the  contract,  the  payments 
to  be  secured  by  chattel  mortgage  on  the  machinery  when  set  up,  is 
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Of  A  CONTKACT  NOT  TO  BE  PERFORMED  WITHIN  A  YEAR. 

within  the  statute  of  frauds ;  but  if  the  defendants,,  being  insolvent, 
should,  under  such  agreement,  obtain  the  machinery  and  fixtures,  and 
then  refuse  to  give  the  mortgage,  it  would  be  a  fraud  upon  the  com- 
plainant for  which  he  could  have  no  adequate  remedy  at  law,  and  a 
court  of  equity  would  not  only  take  jurisdiction,  but  would  not  per- 
mit the  defendant  to  avail  of  the  statute.   Tiernan  et  al.  v.  Granger,  351. 

•  5.  In  the  case  of  a  verbal  leasing  of  a  dock  where  the  contract  is 
not  to  be  performed  within  one  j^ear,  part  performance  by  entering  into 
possession  of  the  demised  premises,  and  occupying  them  for  a  while, 
will  not,  in  a  court  of  law,  take  the  case  out  of  the  operation  of  the 
statute  of  frauds,  but  in  a  suit  to  recover  rents,  the  contract  being  void, 
no  recovery  can  be  had  upon  it,  but  the  plaintitf  may  recover  for  the 
use  and  occupation  of  the  premises  for  the  time*  they  were  occupied, 
estimating  the  value  of  the  same  on  the  basis  of  a  quantum  meruit. 
Warner  v.  Rale  et  al.  395. 

SUBROGATION. 
Where  a  surety  pays  the  debt. 

1.  Where  a  debtor  had  given  his  note  to  his  creditor  signed  by 
another  as  surety,  and  had  also  secured  the  payment  of  the  same  by 
mortgage  upon  real  estate  of  the  former,  and  the  surety  afterwards 
paid  ofi"  the  note :  Held,  that  in  equity  the  surety  was  entitled  to  be 
subrogated  to  the  mortgage  security  held  by  the  creditor.  Citi/  Na- 
tional Bank  of  Ottawa  et  al.  v.  Dudgeon  et  al.  11. 

2.  A  surety  upon  a  note,  which  was  also  secured  b}^  mortgage  upon 
land  of  the  principal  debtor,  paid  the  same,  and  the  creditor,  without 
the  assent  of  the  surety,  entered  satisfaction  of  the  mortgage,  so  as  to 
leave  the  same  subject  to  the  lien  of  a  judgment  held  by  the  creditor 
against  the  principal,  and  proceeded  to  levy  upon  the  same  land :  Held, 
that  as  the  mortgage  was  given  for  the  benefit  of  the  surety  as  well  as 
for  the  creditor,  the  surety  was  entitled  in  equity  to  the  benefit  of  the 
mortgage  security  to  the  extent  of  his  payment;  and  the  land  having 
been  sold  under  a  power  in  a  prior  mortgage,  leaving  a  surplus,  that 
the  surety  was  entitled  to  receive  such  surplus  to  reimburse  himself 
for  what  he  had  so  paid.    Ibid.  11. 

SURETIES. 
Contribution  between  co-sureties.    See  CONTRIBUTION,  2. 
When  entitled  to  subrogation.    See  SUBROGATION,  1,  2. 
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TAXATION. 
Valuation  of  taxable  property. 

1.  By  whom  to  be  determined — constitutional  limitation  on  the  power 
of  the  legislatare.  Sec.  3  of  art.  9  of  the  constitution  of  1848,  which 
declares  that  the  general  assembly  shall  provide  for  levying  a  tax  by 
valuation,  to  be  ascertained  by  some  person  or  persons  to  be  elected 
or  appointed  in  such  manner  as  the  general  assembly  shall  direct,  and 
not  otherwise,  is  not  a  delegation  of  power  to  the  general  assembly, 
but  a  limitation  on  its  power.  It  restricts  the  power  and  means  of 
ascertaining  the  value  of  taxable  property  by  requiring  such  value  to 
be  determined  by  persons  elected  or  appointed  under  a  law  for  that 
purpose.    Board  of  Supervisors  of  DuPage  County  v.  Jenks  et  al.  275. 

2.  Legality  of  appointment  of  assessors  under  special  law.  Where, 
during  a  contest  of  an  election  for  the  removal  of  a  county  seat,  the 
legislature  passAi  a  special  act  requiring  the  business  of  the  county 
to  be  transacted  at  the  place  certified  by  the  proper  ofiicers  as  having 
been  determined  the  county  seat,  and  requiring  the  board  of  supervi- 
sors to  be  convened  at  such  place,  and  if  all  the  assessor's  books  should 
not  have  been  then  returned,  directing  the  board  of  supervisors  to 
cause  new  assessments  to  be  made,  and  for  that  purpose  conferred 
power  to  appoint  suitable  persons  to  assess  the  property  in  any  town 
whose  books  had  not  been  returned :  Held,  there  was  no  constitutional 
objection  to  tliis  law,  and  that  under  it  ample  power  was  conferred  on 
the  board  of  supervisors  to  appoint  one  or  more  assessors  for  any  town 
whose  assessment  book  had  not  been  returned  to  the  county  clerk 
within  the  time  required.     Ibid.  275. 

3.  Constitutional  power  of  the  legislature  to  change  the  mode  of  assess- 
ing property  by  dispensing  with  previous  requirements.  And  in  such  a 
case,  while  new  assessments  were  being  made  by  newly  appointed  as- 
sessors, a  special  act  was  passed  providing  that  these  assessments, 
when  made  and  returned  to  the  board  of  supervisors,  should  bedeemed 
and  held  to  be  valid  in  all  respects,  provided  they  were  made  in  con- 
formity with  the  constitution:  Held,  that  such  act  was  not  in  viola- 
tion of  any  constitutional  provision,  its  only  effect  being  to  make  the 
assessments  valid,  notwithstanding  some  of  the  pre-existing  statutory 
requirements  had  not  been  observed.     Ibid.  275. 

4.  Where  the  constituted  authorities,  for  any  cause,  refuse  or  neg- 
lect to  assess  and  collect  the  revenue  of  the  government,  the  legisla- 
ture is  not  powerless  to  provide  for  the  appointment  of  other  officers 
and  instrumentalities  that  will.  Such  a  power  is  essential  to  the  very 
existence  of  the  State  government.     Ibid.  275. 

5.  Bight  to  appoint  more  than  one  assessor  for  a  toion,  and  to  appoint 
non-resident  of  town.     Where  the  assessors  of  certain  towns  refused  to 
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make  and  return  assessments  of  their  towns,  and  the  legislature,  by  a 
special  act,  authorized  the  board  of  supervisors  of  the  county  to  appoint 
persons  to  discharge  this  duty,  and  it  appeared  that  no  persons  in  such 
towns  would  act,  and  thereupon  the  board  of  supervisors  appointed 
several  assessors  to  make  the  assessment  for  each  of  such  towns,  who 
were  not  residents  thereof:  Held^  on  bill  to  enjoin  the  collection  of 
the  taxes  levied  on  such  assessment,  that  the  board,  being  authorized 
to  appoint  "persons"  to  make  the  assessments,  were  not  restricted  to 
the  appointment  of  one  person  only  for  each  town,  but  might  appoint 
as  many  as  the  exigencies  of  the  case  required;  and  even  were  that 
not  so,  yet  as  such  persons  were  officers  de  facto,  that  the  court  could 
not  inquire  into  the  regularity  of  their  appointment  except  in  a  di- 
rect  proceeding  for  that  purpose.  Board  of  Supemisors  of  DuPage 
County  V.  Jenks  et  al.  275. 

6.  Assessor  calling  assistants  to  Ms  aid.  Where  a  bill  to  enjoin  the 
collection  of  the  taxes  levied  in  a  township,  amongst  other  causes  for 
the  relief,  alleged  that  the  assessor  called  others  to  assist  him  in  as- 
sessing the  property  of  the  town,  but  failed  to  show  what  part  of  the 
property  was  assessed  by  such  assistants :  Held,  that  even  if  this  was 
irregular,  it  would  not  aflfect  the  assessment  made  by  the  proper  offi- 
cer, and  the  bill  failing  to  point  out  what  property  was  assessed  by  the 
assistant,  was  clearly  defective,  and  that  if  the  books  were  returned 
by  the  assessor  in  his  name,  a  court  of  equity  would  not  go  behind 
the  book  to  look  for  irregularities.    Ibid.  275. 

Taxation  of  national  banks. 

7.  Tinder  State  authority — and  as  to  the  manner  of  levying  the  tax. 
The  41st  section  of  the  act  of  Congress  of  June  3d,  1864,  providing  for 
a  national  currency,  expressly  recognizes  the  right  of  a  State  to  tax 
all  shares  in  the  stock  of  national  banks,  but  the  Supreme  Court  of 
the  United  States  has  held,  that  this  tax  must  be  levied  upon  the  indi- 
vidual  shareholders,  and  not  upon  the  capital  stock  of  the  bank  in 
the  aggregate.    First  National  Bank  of  Mendota  v.  Smith,  44. 

8.  Place  where  taxable.  Under  the  acts  of  Congress  on  this  subject, 
shares  in  such  banks  are  subject  to  taxation  by  the  State  at  the  place 
where  such  banks  are  located  and  not  elsewhere,  without  regard  to 
the  domicile  or  place  of  residence  of  the  shareholders.    Ibid.  44. 

9.  Limitation  of  the  power  of  the  States.  The  only  limitations  upon 
the  power  of  the  States  to  tax  the  shares  of  such  banks  imposed  by 
Congress  are,  that  they  shall  not  be  taxed  at  any  other  place  than 
where  such  banks  are  located ; — that  the  taxation  imposed  shall  not 
be  at  a  greater  rate  than  upon  other  moneyed  capital  in  the  hands  of 
individual  citizens  of  the  State,  and  that  the  tax  so  imposed  shall  not 
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exceed  the  rate  imposed  upon  the  shares  of  any  of  the  banks  organ- 
ized under  the  authority  of  the  State  where  such  banks  are  located. 
First  National  Bank  of  Mendota  v.  Smith,  44. 

10.  Power  of  legislature  to  fix  situs  of  shares  for  tarnation.  While 
it  is  true  as  a  general  rule,  at  common  law,  that  personal  property  has 
no  situs  of  its  own,  but  follows  the  person  of  the  owner,  the  rule  is 
one  of  convenience  only,  and  there  is  no  constitutional  provision  to 
prohibit  the  legislature  from  changing  the  rule.  Therefore,  the  act 
of  1867  which  provides  for  taxing  the  shares  of  national  banks  at  the 
place  where  such  banks  are  located,  without  regard  to  the  residence 
of  the  owners  of  such  shares,  is  constitutional  and  valid.    Ibid.  44. 

Situs  op  personal  property. 

11.  For  purposes  of  taxation.  The  separation  of  the  situs  of  per- 
sonal property  from  the  domicile  of  the  owner  for  the  purposes  of 
taxation  is  familiar  doctrine  in  the  courts  of  this  country,  and  has 
been  sanctioned  by  this  court.     Ibid.  44. 

13.  Taxation  for  school  purposes — construction  of  the  act  of  1869. 
The  first  and  second  sections  of  the  act  of  the  29th  of  March,  1869, 
entitled  "An  act  relating  to  assessments  and  taxation  in  school  dis- 
tricts," can  not  be  construed  so  as,  b}^  implication,  to  repeal  the  pro- 
vision in  the  fourth  section  of  the  act  of  the  12th  of  February,  1853, 
which  requires  that  the  personal  property  of  "banks  or  bankers, 
brokers,  stock-jobbers,  insurance  or  other  companies,  merchants  and 
manufacturers,  shall  be  listed  in  the  county,  town  or  district  where 
the  business  is  usually  done."    Munson  v.  Crawford  et  al.  185. 

Kaskaskia  River  Nav.  Co. 

13.  Act  of  1853  abrogated  hy  new  constitution.  The  special  act,  ap- 
proved  April  15,  1869,  entitled  "An  act  supplemental  to  an  act  to  in- 
corporate the  Kaskaskia  River  Navigation  Company,"  approved  Feb. 
8,  1853,  for  the  purpose  of  giving  State  aid,  to  enable  the  counties  and 
towns  on  the  same  to  aid  said  company,  which  appropriated  the 
State  taxes,  except  the  school  and  two  mill  tax,  on  certain  townships, 
to  aid  in  the  improvements  contemplated  in  the  original  act,  was  ab- 
rogated by  the  constitution  of  1870.  The  People  ex  rel.  Kaskaskia 
River  Nav.  Co.  v.  Lippincott,  Auditor,  548. 

14.  Such  act  is  inconsistent  with  section  6  of  article  9  of  the  con- 
stitution of  1870,  which  prohibits  the  commutation  of  State  taxes,  and 
also  inconsistent  with  section  7  of  the  same  article,  which  declares 
that  "  all  taxes  levied  for  State  purposes  shall  be  paid  into  the  State 
treasury,"  as  such  act  authorized  the  collector  to  pay  such  taxes  to 
the  treasurer  of  the  company.    Ibid  548. 
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Equalization  op  taxes. 

15.  For  State  and  local  purposes.  The  State  board  of  equalization 
equalize  only  with  reference  to  the  State  taxes,  and  not  witli  the  least 
reference  to  count}^  and  local  taxation.  Tlie  clerk  is  bound  to  extend 
the  State  taxes  upon  that  assessment,  but  all  other  taxes  are  to  be  ex- 
tended upon  the  assessment  of  the  assessors  as  equalized  by  the  county 
board.    Board  of  Supervisors  of  DuPage  Co.  v.  JeiiTcs  et  al.  375. 

Enjoining  collection  of  taxes. 

16.  Upon  what  grounds.    See  INJUNCTIONS,  2,  3. 

17.  Parties  to  hill  for  such  purpose.    See  PARTIES,  4. 

TAXES,  PAYMENT  OF. 
Under  limitation  act  of  1839,    See  LIMITATIONS,  10  to  13. 

TENANTS  IN  COMMON. 
Purchase  under  prior  incumbrance. 

1.  By  one  tenant  in  common.  Where  A  purchased  a  tract  of  land, 
giving  a  deed  of  trust  to  secure  the  deferred  payments,  and  then  con- 
veyed the  undivided  half  of  the  land  to  B,  and  afterwards  gave  a  mort- 
gage on  his  undivided  half  to  the  infant  heirs  of  C,  and  B,  after  this, 
purchased  the  entir^  premises  at  the  trustee's  sale  under  the  deed  of 
trust,  when  the  heirs  of  C  filed  their  bill  to  foreclose  their  mortgage, 
alleging  that  the  purchase  by  A  in  the  first  instance  was  for  the  joint 
benefit  of  himself  and  B,  and  therefore  B  was  bound  to  pay  one-half 
of  the  incumbrance  under  which  he  acquired  the  whole  title :  Held^ 
that  the  conveyance  by  A  to  B,  in  the  absence  of  proof  that  it  was 
made  in  pursuance  of  some  original  agreement,  or  under  the  relation 
of  partners  or  principal  and  agent,  would  be  presumed  to  have  been 
a  sale  or  a  gift,  and  that  it  would  be  presumed  to  have  been  a  sale  rather 
than  a  gift,  and  that  the  fact  of  such  conveyance,  standing  alone,  could 
not  be  made  the  basis  of  a  liability  on  the  part  of  B  to  pay  A's  in- 
dividual  notes  for  the  purchase  money.  Burr  et  al.  v.  Mueller  et  al. 
258. 

2.  Where  A,  the  owner  of  land,  after  giving  a  deed  of  trust  there- 
on,  conveyed  the  undivided  half  thereof  to  B :  Held,  that  as  the  in- 
terests of  A  and  B,  as  tenants  in  common,  did  not  accrue  under  the 
same  instrument,  act  of  the  parties  or  by  operation  of  law,  in  the  ab- 
sence of  any  engagement  or  understanding  with  one  another,  they 
did  not  stand  in  such  confidential  relations  in  regard  to  each  other's 
interests  that  B  would  not  be  permitted  in  equity  to  purchase  the 
estate  of  A  at  a  sale  under  a  power  in  A's  trust  deed.    Ibid.  258. 
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3.  Who  may  take  adDantage  of  purchase  made  hy  one  tenant  in  com- 
mon of  an  outstanding  incumbrance.  Wliere  one  tenant  in  common 
acquires  title  under  an  outstanding  incumbrance  which  each  is 
equally  bound  to  discharge,  the  purchase  will  not  be  void,  but  the 
other  tenant,  in  equity,  will  have  the  right  to  elect  within  a  reasonable 
time  thereafter  to  avail  himself  of  the  purchase  by  offering  to  con- 
tribute his  due  proportion  of  the  sum  expended  in  the  purchase;  and 
this  right  of  option  is  personal,  and  does  not  attach  to  the  estate,  so 
that  a  mortgagee  of  such  tenant  in  common  can  not  exercise  the  same. 
Burr  et  al.  v.  Mueller  et  al.  258. 

May  deal  with  each  other. 

4.  It  is  the  general  doctrine  that  tenants  in  common  are  separately 
seized,  and  there  is  no  privity  of  estate  between  them.  They  may 
enfeoff  or  convey  to  each  other  the  same  as  if  they  dealt  with  a 
stranger.     Ibid.  358. 

TENDER. 

Whether  necessary  before  suit. 

1.  Where  a  party  in  possession  of  land,  and  having  a  clear  right 
to  pre-empt  the  same,  for  the  purpose  of  buying  off  one  who  was  con- 
testing the  right  with  him,  agreed  to  pay  the  latter  $1600,  and,  to  se- 
cure its  payment,  had  the  land  entered  in  the  name  of  a  third  party  as 
trustee,  advancing  the  money  necessary  to  make  the  entry,  the  latter 
to  convey  to  him  when  the  $1600  was  paid :  Held.,  on  bill  to  compel 
the  trustee  to  convey  the  legal  title,  that  a  tender  before  suit  was  not 
necessary,  and  that  it  was  sufficient  if  the  money  was  brought  into 
court.    Smith  et  al.  v.  Sheldon^  219. 

TITLE. 
Surrender  of  deed  by  grantee. 

Effect  thereof  on  the  legal  title.    See  CONVEYANCES,  3. 

TRESPASS. 

Whether  a  recovery  can  be  had. 

1.  Where  a  vendor  of  land  resumes  possession^  and  one  of  several  pur- 
chasers re-enters.  The  plaintiff,  holding  the  legal  title  to  mill  property, 
bargained  for  the  sale  of  the  same  to  A  and  B,  taking  their  notes  for 
the  unpaid  price,  reserving  a  right  to  forfeit  the  contract  for  non-pay- 
ment of  any  of  the  notes.    Default  was  made  by  the  vendees,  in  not 
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paying  tlie  two  first  notes  when  due.  Tlie  vendor  then  took  possession 
of  the  mill,  claiming  that  B  had  assented  to  it,  but  which  was  denied. 
At  this  time,  the  vendor  had  not  declared  any  forfeiture,  and  was  not 
in  a  position  to  do  so,  he  not  having  surrendered,  or  oflered  to  surren- 
der, the  notes.  He  continued  in  possession  about  12  days,  when  A, 
finding  no  one  in  the  mill,  re-entered.  The  vendor  sued  him  and 
his  servants  in  trespass.  The  jury  found  for  the  defendants,  and  this 
court  affirmed  the  judgment  on  such  finding;  there  being  no  injury 
shown  to  have  been  committed  by  the  defendants  to  the  person  or 
property  of  the  plaintiff,  and  the  court  holding  that  if  B  surrendered 
his  possession,  that  only  gave  the  plaintiff'  the  right  to  possession 
jointly  with  A.     Gomstock  v.  Brosseau  et  al.  39. 

Rights  of  an  intrxjder. 

2.  Where  a  party  obtains  the  actual  possession  of  real  estate  wrong- 
fully, and  such  possession  is  invaded  by  one  having  a  right  to  pos- 
session, the  wrongdoer  in  such  case  can  not  recover  for  any  injury 
done  to  the  real  estate;  but  if  the  party  is  forcibly  ejected,  his  person 
injured,  or  any  injury  done  to  his  personal  property  upon  the  premi- 
ses, he  may  recover  even  as  against  the  owner,  and  this  whether  the 
plaintifi;''s  possession  was  rightful  or  not.    Ibid.  39. 

For  levying  upon  stranger's  property. 

8.  Justification — verdict  on  trial  of-rigM  of  property.  Where  a  con- 
stable levied  upon  property  not  belonging  to  the  defendant  in  the  ex- 
ecution, and  after  a  trial  of  the  right  of  property,  resulting  in  a  ver- 
dict for  the  claimant,  he  returned  the  same  to  the  owner,  and  when 
sued  in  trespass  for  the  wrongful  taking,  asked  the  court  to  instruct 
the  jury  that  his  return  of  the  property  in  obedience  to  the  verdict 
was  a  complete  indemnity  to  him  against  the  trespass :  Held,  that 
such  an  instruction  was  properly  refused,  as  the  verdict  was  an  in- 
demnity to  him  only  for  the  return  he  might  make  on  the  execution, 
but  not  as  against  the  trespass.    Hihhard  v.  Thrasher,  479. 

4  Where  the  claimant  of  property  levied  upon  by  an  oflScer  under 
execution  against  another,  recovered  a  verdict  in  his  favor  on  a  trial 
of  the  right  of  property,  upon  which  it  was  returned  to  him,  and 
then  sued  the  officer  in  trespass  for  the  wrongful  taking,  it  was  urged 
that  the  plaintiff"  could  not  split  his  cause  of  action,  and,  having  had 
one  action  whereby  he  recovered  the  property,  he  could  not  maintain 
trespass  against  the  officer:  Held,  that  the  trial  of  the  right  of  prop- 
erty was  not  an  action  in  any  sense  of  the  term,  and  a  verdict  for  the 
claimant  was  no  bar  to  the  action  of  trespass.    Ibid.  479. 

Excavation  on  adjoining  premises. 

5.    If  a  defendant  makes  an  excavation  upon  his  own  land  so  near 
to  that  of  the  plaintiff"  as  to  cause  the  plaintiff"'s  land  to  fall  into  it, 
42— 65th  III, 
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without  reference  to  the  superincumbent  weight  of  a  building  erected 
thereon,  lie  will  be  liable  in  an  action  of  trespass  for  the  injury.  Ma- 
m&r  V.  Lussem,  484. 

6.  Therefore,  in  trespass  to  recover  for  injury  to  plaintiff's  close  in 
consequence  t)f  excavations  made  by  the  defendant  upon  adjoining 
premises,  where  it  was  a  matter  of  doubt  whether  the  excavations 
extended  over  upon  the  plaintiff's  land,  it  was  held  no  error  to  refuse 
an  instruction  asked  by  the  defendant,  that  if  the  excavations  were 
made  on  the  land  of  the  latter,  and  did  not  extend  on  to  the  land  of 
the  plaintiff,  then  in  fact  there  was  no  trespass  committed.  The  in- 
struction was  too  broad,  for  the  reason  that  if  the  excavations  were  so 
made  as  to  cause  the  plaintiff's  land  of  its  own  weight  to  fall  into 
them,  without  reference  to  the  weight  of  the  buildings  erected  there- 
on, trespass  would  lie  for  the  injury.     Ibid.  484. 

7.  But  where  the  plaintiff  has  a  building  erected  on  the  line  of  his 
lot,  but  has  acquired  no  prescriptive  right,  and  the  defendant  makes 
an  excavation  upon  his  lot  adjoining  that  of  the  plaintiff*,  near  to,  if 
not  quite  up  to  the  boundary  line  between  the  two,  and  in  doing  so 
the  earth  gives  way,  so  as  to  cause  the  falling  or  settling  of  the  plain- 
tiff's house  by  reason  of  such  additional  weight  being  placed  upon 
the  soil,  the  plaintiff'  can  not  recover  for  such  injury  in  tresspass. 
Ibid.  484. 

8.  In  the  absence  of  a  prescriptive  right,  a  party,  by  erecting  a 
house  near  the  boundary  line  of  his  lot,  does  not  acquire  any  right  of 
support  over  the  adjoining  land,  and  the  owner  of  the  adjacent  premi- 
ses may  lawfully  excavate  the  same  for  the  purpose  of  erecting  a 
building  thereon,  and  in  such  event,  even  though  he  should  be  guilty 
of  negligence  in  failing  to  give  notice  thereof  to  the  other  party,  or 
in  making  the  excavation  in  an  unskillful  manner,  he  can  not  be 
made  liable  in  an  action  of  trespass.    Ibid.  484. 

9.  Where  a  defendant,  in  making  an  excavation  upon  his  own 
land  for  a  cellar,  extends  the  same  upon  the  close  of  the  plaintiff',  he 
will  be  liable  in  trespass  for  all  the  natural,  probable  consequences 
of  the  act,  such  as  injuring  the  foundation  of  plaintiff's  building  situ- 
ate near  the  line.     Ibid.  484. 

10.  Where  owner  is  liable  for  trespass  of  one  building  a  house  for 
Mm.  Where  the  alleged  ground  of  an  action  of  trespass  to  real  estate 
was  the  extension  of  an  excavation  .for  a  cellar  and  foundation  of  a 
building  beyond  the  defendant's  lot  upon  that  of  the  plaintiff,  and  it 
appeared  that  such  excavations  were  made  by  the  defendant's  son 
under  a  very  indefinite  contract  with  the  defendant  for  the  erection 
of  a  house  for  the  defendant,  it  was  held,  that  if  such  trespass  was 
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committed  by  the  direct  execution  of  plans  devised  and  employed  by 
the  defendant,  either  by  his  previous  command  or  by  his  subsequent 
ratification,  he  would  be  liable  for  the  same.   Mamer  v.  Lussem,  484. 

11.  As  to  whether  acts  complained  of  loere  done  on  plaintiff's  or  de- 
fendant's land.  Where  the  trespass  complained  of  were  certain  exca- 
vations made  principally  on  defendant's  own  land,  but  the  proof 
tended  to  show  that  they  were  partly  on  plaintiff's  premises,  and  the 
delendaut  asked  an  instruction  that  if  the  excavations  were  made 
upon  his  own  land  the  plaintiff  could  not  recover,  it  was  held,  that 
the  court  properly  modified  the  same,  so  as  to  require  the  jury  to  find 
that  the  excavations  did  not  extend  over  and  upon  the  plaintiff's  lot. 
[bid.  484. 


TRUSTS. 
Resulting  trust. 

1.  Whether  it  arises — and  herein,  of  the  time  of  asserting  it.  The 
hVirs  at  law  of  a  deceased  person  exhibited  their  bill  inequity,  against 
the  widow  and  others,  to  establish  and  enforce  a  resulting  trust  in 
their  favor  in  respect  to  certain  land,  showing  that,  after  the  payment 
of  all  claims  against  the  estate,  there  was  left  in  the  hands  of  the 
widow  the  sum  of  over  $500,  there  being  no  administration  had,  and 
that  a  part  of  this  sum-was  invested  in  the  lands  sought  to  be  recovered. 
The  bill  also  charged  that  the  knowledge  of  their  interest  in  the  land 
came  to  complainants  within  the  year  preceding  the  filing  of  the  bill. 
The  court  below  dismissed  the  bill  on  demurrer  on  two  causes:  first, 
that  it  showed  no  equitable  grounds  of  relief,  and  secondly,  on  the 
ground  of  laches  in  the  complainants:  Held,  that  the  court  erred  in 
dismissing  the  bill,  as  it  showed  a  CA&e  prima  facie  entitling  the  com- 
plainants to  the  relief  sought,  and  that  the  delay  in  bringing  suit  was 
not  unreasonable.     Tyler  et  al.  v.  Daniel  et  al.  316. 

2.  In  the  same  case  it  was  urged,  on  appeal,  that  as  the  widow 
maintained  the  children  of  the  deceased,  the  sum  expended  by  her  for 
each  child  would  more  than  equal  the  amount  charged  as  coming  to 
her  hands  from  the  estate:  Held,  that  as  it  was  alleged  that  the  in- 
vestment was  made  soon  after  the  death  of  the  husband,  when  there 
could  be  but  little  due  for  the  maintenance  of  the  children,  then  if 
the  land  was  bought  with  funds  belonging  to  them,  the  trust  attached, 
and  could  not  be  affected  by  any  subsequent  claim  for  supporting 
them,  and  the  heirs'  interest  could  not  be  divested  except  by  an  order 
of  court:  Held,  also,  that  such  defense,  if  available,  could  only  be  pre- 
sented by  answer  to  the  bill,  and  not  by  demurrer  to  the  bill.  Ibid. 
316. 
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3.  The  rule  is  well  established  that,  where  parties  are  strangers, 
and,  upon  the  purchase  of  property,  the  conveyance  of  the  legal  estate 
is  taken  in  the  name  of  one,  and  the  money  is  paid  by  another,  a  pre- 
sumptive trust  arises,  and  the  party  holding  the  legal  estate  will  be  a 
trustee  for  the  one  who  paid  the  consideration.  But  the  evidence  to 
sustain  it  must  be  very  clear,  and  is  always  received  with  great  cau- 
tion.   Mahoney  et  al.  v.  Malioney^  406. 


VENDOR  AKD  PURCHASER. 

Declaration  of  forfeiture. 

1.  By  the  'oendor.  Where  a  contract  for  the  sale  of  land  contained 
a  clause  of  forfeiture,  in  the  event  of  non-payment,  and  the  vendor 
made  a  deed,  to  be  tendered  after  the  last  payment  became  due,  but 
was  unable  to  make  the  tender,  because  the  assignees  of  the  vendee 
had  left  the  country,  and  he  thereupon  took  possession,  and  sold  the 
land  to  E,  who  made  valuable  improvements;  and  it  turned  out  that 
the  complainant,  who  lived  in  the  neighborhood,  had  acquired  the 
interest  of  such  assignees,  which  fact  he  kept  concealed  until  eight 
years  after  the  purchase  money  was  due :  Held,  that  the  sale  to  E 
operated  as  a  declaration  of  forfeiture  of  the  contract ;  and  that  if  the 
vendor  was  bound  to  tender  a  deed  before  declaring  a  forfeiture,  he  did 
all  in  his  power  to  do  so,  by  making  the  deed  and  seeking  for  the  parties 
to  make  the  tender,  and  was  chargeable  with  no  fault.  Whitaker  v. 
Bohinson^  411. 

2.  For  default  in  payment — should  surrender  securities.  Where  an 
executoiy  contract  for  the  sale  and  conveyance  of  real  estate  gave  the 
vendor  an  option  to  declare  a  forfeiture  of  the  contract  and  all  pay. 
ments  made,  on  failure  of  the  vendee  to  meet  any  of  the  deferred  pay- 
ments, or  breach  of  any  of  his  covenants :  Held,  that  the  vendor  could 
not  rightfully  declare  a  forfeiture  of  the  contract,  and  at  the  same 
time  retain  the  notes  of  the  vendee,  given  for  the  deferred  payments. 
He  should  surrender,  or  offer  to  surrender,  such  securities.  Gomstock 
V.  Brosseau  et  al.  39. 

Right  of  vendor  to  resume  possession. 

3.  On  default  in  payment.  Where  the  holder  of  the  legal  title  to 
certain  mill  property,  by  an  executory  contract  sold  the  same  to  A  and 
B,  taking  notes  for  the  unpaid  purchase  money,  reserving  the  right  to 
declare  a  forfeiture  of  the  contract  for  non-pa3^ment,  and  after  two  of 
the  notes  matured,  the  vendor,  without  having  declared  a  forfeiture, 
took  possession,  claiming  that  B  surrendered  the  possession  to  him : 
Held,  that,  not  having  declared  a  forfeiture,  he  had  no  right  to  resume 
possession  without  the  consent  of  the  vendees ;  and  that  even  if  B  had 
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given  such  consent,  it  could  not  ati'ect  the  rights  of  A,  and  the  most 
that  the  vendor  could  claim  was  to  occupy  the  premises  as  a  tenant  in 
common  with  A.     Gomstock  v.  Brosseau  et  al.  39. 

Rkcovering  back  money  paid. 

4.  Where  the  'vendor  rescinds.  Where  the  vendor  of  land  exercised 
the  right,  reserved  to  him  in  the  contract,  of  declaring  a  forfeiture  of 
the  same  for  non-payment:  Held.,  on  bill  in  equity,  by  an  assignee  of 
the  vendee,  for  a  specific  performance,  and  for  a  decree  for  a  return 
of  the  purchase  money  paid,  in  the  event  specific  performance  was  not 
granted,  that  no  such  recovery  could  be  had.  Whitaker  v.  Mohinson, 
411. 

Defense  to  suit  for  purchase  money. 

5.  Failure  of  title.  Where  a  wife,  having  a  claim  to  real  estate, 
sold  the  same,  her  husband  uniting  with  her  in  the  conveyance,  in 
which  they  covenanted  that  she  w^as  the  sole  heir  of  the  party  through 
whom  she  claimed  to  derive  title,  and  that  the  grantors  would  war- 
rant against  all  persons  claiming  through  them;  and  it  turned  out  the 
claim  was  invalid,  so  that  the  purchaser  acquired  no  title  through  the 
conveyance,  but  no  fraud  was  practiced  upon  him :  Held,  that,  as  the 
grantors  were  not  guilty  of  any  fraud,  and  made  no  covenants  as  to 
the  title,  the  purchaser  could  not  resist  payment  of  his  notes  given  for 
the  purchase  money  on  the  ground  that  he  acquired  no  title,  and 
where  the  notes  were  secured  by  mortgage,  those  holding  under  him 
were  in  the  same  position.    Hitchcock  v.  Fortier  et  al.  239. 

6.  If  the  owner  and  occupant  of  land  buys  an  outstanding  claim 
thereto  to  avoid  litigation,  and  gives  back  a  mortgage,  he  ma}^  resist 
its  payment  if  fraud  has  been  practiced  upon  him,  or  if  the  vendor  of 
the  outstanding  claim  has  entered  into  covenants  that  are  broken ;  but 
if  no  fraud  has  been  practiced,  and  no  covenants  made  respecting  the 
title,  the  mortgagor  can  not  insist  that  the  court  shall  order  the  sale 
only  of  such  title  as  he  acquired  by  his  purchase.     Ibid.  239. 

Subsequently  acquired  title. 

7.  Whether  it  inures  to  the  benefit  of  a  prior  mortgagee.  Where  a 
party  received  a  conveyance  for  land  without  covenants  for  title,  and 
no  fraud  was  practiced  upon  him,  and  gave  back  a  mortgage  contain- 
ing full  covenants  to  secure  the  payment  of  the  purchase  money,  and 
it  proved  that  he  acquired  no  title  by  his  purchase,  but  he  afterwards 
did  acquire  title  to  a  portion  of  the  premisesfrom  another  source: 
Held,  that  the  subsequently  acquired  title  inured  to  the  benefit  of  the 
mortgagee  by  virtue  of  the  covenants  in  his  mortgage,  and  was  sub- 
ject to  be  sold  on  foreclosure.    Ibid.  239. 
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VENDOR  AND  PURCHASER.     Continued. 
Rescission  of  contract. 

8.  Notes  given  for  interest  on  purchase  money — whether  collectible 
after  contract  of  sale  is  rescinded.  The  purchaser  of  land  under  a  con- 
tract gav^e  his  notes  at  the  times  the  first  three  installments  of  interest 
fell  due,  for  an  extension  of  the  time  of  payment,  as  was  claimed  by 
the  one,  and  in  payment  of  interest,  as  was  claimed  by  the  other,  and 
afterwards  finding  himself  unable  to  complete  his  purchase,  informed 
the  vendor  that  he  could  not  pay  for  the  property,  and  requested  him 
to  take  it  back  and  surrender  these  notes.  This  the  vendor  declined 
to  do.  Afterwards  the  contract  was  rescinded,  without  the  surrender 
of  the  notes,  by  mutual  consent:  Held,  that  the  notes  so  left  in  the 
hands  of  the  vendor  were  valid  obligations,  and  a  recovery  thereon 
was  proper,  as  the  purcliaser  acquiesced  in  their  being  retained  at 
the  time  of  the  rescission  of  the  contract  of  sale.  Armour  v.  Eichel- 
lerger,  355. 

VENUE. 

Change  op  venue. 

1.  When  refusal  works  no  injury.  Where  the  only  question  in  a 
case  was  the  construction  of  the  instrument  sued  on,  and  the  court 
construed  the  same  correc+ly:  Held,  that  the  refusal  of  a  motion  for 
a  change  of  venue,  on  account  of  prejudice  in  the  judge,  could  work 
no  injury.     Goodwin  v.  Goodwin,  497. 

2.  In  a  capital  case.  Tiie  act  of  1861,  relating  to  change  of  venue, 
expressly  excepts  from  its  operation  applications  for  change  of  venue 
where  the  offense  charged  Is  punishable  with  death.  In  such  a  case 
the  petitioner  is  not  bound  to  state  the  grounds  of  his  belief  or 
knowledge  of  the  prejudice,  and  the  facts  which  induce  a  belief  of 
such  prejudice;  and  the  people  can  disprove  the  facts  stated  in  the 
petition  only  in  the  class  of  cases  in  whicli  the  facts  are  required  to 
be  stated.  Therefore,  in  capital  cases,  there  can  be  no  disproof  of 
the  petition,  and  the  court  lias  no  discretion  to  refuse  the  application. 
Perteet  v.  The  People,  230. 

VOID  AND  VOIDABLE. 

Deed  op  mabried  woman. 

Not  properly  acknowledged— void.  See  ACKNOWLEDGMENTS 
OF  DEEDS,  1. 

WAREHOUSEMAN..    . 
Lien  for  storage. 

How  lost.    See  LIENS,  4. 
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WARRANTY. 

On  sale  of  LAISfD  AND  CROPS  THEHEOK. 

1.  As  to  quantity/  of  land  in  groiDitig  crops.  Upon  the  trial  of  an 
issue  on  a  plea  of  failure  of  consideration,  arising  from  a  breach  of 
warranty  by  the  plaintiff  as  to  the  quautit}^  of  land  sold  in  growing 
crops,  the  court  told  the  jury,  in  an  instruction,  that  if  the  assertions 
of  the  plaintiff  were  the  expression  of  the  judgment,  opinion  or  be- 
lief of  the  plaintiff,  and  tlie  crops  were  open  to  inspection,  and  the 
defendants  might,  by  ordinary  prudence,  have  discovered  the  amount 
of  the  crops,  such  assertions,  although  untrue,  were  no  defense:  Held, 
that  the  instruction  was  too  broad.  It  should  have  been  that,  if  the 
statements  of  the  plaintiff  were  made  only  as  a  matter  of  opinion, 
and  not  as  a  representation  of  a  fact  upon  which  the  defendants  could 
rely,  and  made  as  an  inducement  to  the  purchase;  and  if,  further,  the 
parties  had  equal  means  of  information  as  to  the  truth  of  the  asser- 
tion, then  the  defense  would  fail.     Shackelton  et  al  v.  Lawrence,  175. 

On  sale  of  aooDs. 

2.  Of  an  implied  warranty — ichen  it  arises.     See  SALES,  6,  7. 

WILLS. 

Devise  of  interest  in  a  suit. 

1.  Description — whether  sufficiently  certain.  A  testator,  in  his  will, 
after  devising  certain  property  to  his  son,  made  a  further  devise,  de- 
scribing the  subject  in  the  following  words  "and  all  my  interest  in  a 
certain  suit  now  pending  in  the  De  Kalb  county  circuit  court,  in 
which  I  am  plaintiff  and  one  Lee  is  defendant."  The  proof  showed 
that  there  was  a  suit  in  which  the  festator  and  another  person  were 
plaintiffs  and  Lee  and  another  were  defendants :  Held,  that  as  no  other 
suit  between  the  same  parties  was  shown  to  have  been  pending,  it 
would  be  presumed  that  this  latter  named  suit  was  the  one  to  which 
the  will  referred.    Svnft  et  al.  v,  Lee  et  al.  336. 

2.  Wills  making  devises  are  required  only  to  be  reasonably  cer- 
tain,— so  certain  only  as  to  enable  courts  b}^  fair  and  reasonable  in- 
tendment to  ascertain  the  meaning  of  the  testator.  The  same  strict- 
ness of  interpretation  will  not  be  applied  to  them  as  to  the  venue  of 
a  writ  of  acknowledgment  of  a  deed.  Thus,  where  reference  is  made 
to  a  suit  in  the  circuit  court  of  De  Kalb  county,  without  naming  the 
State,  it  will  be  held  to  mean  the  county  by  that  name  in  Illinois, 
when  it  appears  the  testator  resided  in  that  county.     Ibid.  336. 

3.  What  passes  by  such  devise.  Where  the  testator  claimed  an  un- 
divided half  of  certain  lands  fully  described  in  a  suit  by  him  and  the 
owner  of  the  other  half  of  the  title  to  avoid  a  fraudulent  conveyance : 
Held,  that  a  devise  of  all  his  interest  in  the  suit  was  sufficient  to  pass 
his  claim  to  the  land  in  controversy  in  that  suit.     Ibid.  336. 
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WITNESSES. 
Competency.  , 

1.  Of  party  to  testify  in  Ms  own  'behalf  as  against  one  suing  as  ad- 
ministratrix. A  defendant,  when  sued  by  an  administratrix  upon  a 
note  given  to  an  intestate,  called  a  witness  to  prove  the  payment  by 
him  of  a  debt  from  the  intestate  to  the  witness,  and  called  out  what 
he  said  at  the  time  of  the  payment,  which  went  to  show  that  the  pay- 
ment was  not  made  on  account  of  the  note  sued  on,  but  on  account 
of  another  debt  due  from  the  defendant,  and  the  plaintiti"  cross-exam- 
ined upon  this  point:  Held,  that  the  defendant  was  not  a  competent 
witness  to  deny  the  language  attributed  to  him  by  the  other  witness, 
the  case  not  falling  within  the  exceptions  named  in  the  second  section 
of  the  act  of  1867.    Richerson  et  al.  v.  Sternburg,  Admx.  272. 

2.  The  exception  to  the  rule  excluding  a  party  from  testifying,  in 
the  second  section  of  the  act  of  1867,  which  provides  that,  when  any 
witness  shall,  in  behalf  of  any  party,  testify  to  any  conversation  or 
admission  of  the  adverse  party,  etc.,  the  latter  may  testify  as  to  the 
same  matter,  has  no  application  when  such  party's  own  witness  called 
by  him  testifies  to  his  statement  or  admission ;  nor  is  the  rule  aflected 
by  the  fact  that  such  witness  is  recalled  by  the  other  party,  and  inter- 
rogated more  fully  as  to  the  same  point.    Ibid.  272. 

3.  To  prove  facts  which  occurred  in  the  life-time  of  a  person  since 
deceased.  On  cross-bill  tiled  in  a  proceeding  for  partition,  to  establish 
a  resulting  trust,  it  appeared  that  the  parties  seeking  partition,  and 
who  were  defendants  in  the  cross-bill,  were  heirs  at  law  of  the  person 
in  whose  name  the  land  was  purchased :  Held,  that  the  complainant 
in  the  cross-bill  was  not  a  competent  witness  to  prove  facts  which 

'  occurred  in  the  life-time  of  the  ancestor  for  the  purpose  of  establish- 
ing the  trust.    Mahoney  et  al.  'V.  Malioney,  406. 

4.  Guardian  may  explain  errors  in  his  report.  A  guardian,  on  set- 
tlement of  his  accounts,  is  a  competent  witness  to  testify  to  any  facts 
occurring  after  the  death  of  the  father  of  the  wards,  and  therefore 
competent  to  explain  an  error  or  mistake  apparent  on  the  face  of  his 
report  of  the  sum  realized  from  the  sale  of  the  wards'  interest  in  lands. 
In  re  Steele  et  al.  Guardians,  322. 

Credibility. 

5.  Of  an  instruction  in  respect  thereto.    See  INSTRUCTIONS,  1. 
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